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Admitted  from  April  1,  1912,  to  September  16,  1912. 

Abnett,  Thomas  F.,  Admitted  June  12,  1912. 
Black,  W.  M.,  Admitted  May  20,  1912. 
Burke,  Edward  W.,  Admitted  April  17,  1912. 

Campbell,  John  L.,  Admitted  June  14, 1912. 
Cols,  Burton  B.,  Admitted  June  13, 1912. 
CouBTNAGE,  Balph  E.,  Admitted  September  9,  1912. 
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Webeb,  L.  J.,  Admitted  June  6,  1912. 
iWUiUAMS,  Feed.  D.,  Admitted  June  17,  1912. 
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1912. 


First  Judicial  District. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 

District  Judges:  Hon.  James  M.  Clements;  Hon.  J.  Miller 
Smith. 

Officers:  County  Attorney,  A.  P.  Heywood,  Esq.;  Clerk  of 
District  Court,  F.  L.  Beece;  Sheriff,  M.  L.  Higgins. 

Second  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  L3mch; 
Hon.  J.  B.  McCleman. 

Officers :  County  Attorney,  Thomas  J.  Walker,  Esq. ;  Clerk  of 
District  Court,  John  J.  Foley ;  Sheriff,  John  E.  0  'Aourke. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge:  Hon.  Oeorge  B.  Winston.  , 

Officers  of  Deer  Lodge  County  (County  Seat,  Ann^onrla) — 
County  Attorney,  Thomas  P.  Stewart,  Esq.;  Clerk  of  District 
Court,  Barney  Hogan;  Sheriff,  James  O'Keefe. 

Officers  of  Powell  County  (County  Seat,  Deer  Lod^e) — 
County  Attorney,  S.  P.  Wilson,  Esq.;  Clerk  of  District  Court, 
R.  Lee  Kelley;  Sheriff,  Jos.  E.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  David  M.  Durfee,  Esq.;  Clerk  of  District 
Court,  George  0.  Burke ;  Sheriff,  Frank  M.  Morse. 
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Fourth  Judicial  District. 

Counties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges:  Hon.  F.  C.  Webster;  Hon.  B.  Lee  McCoul- 
lough. 

Officers  of  Missoula  County  (County  Seat,  Missoula) — 
County  Attorney,  Ed  C.  Mulroney,  Esq.;  Clerk  of  District 
Court,  Thos.  R.  Conlon;  Sheriff,  W.  L.  Kelley. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) — County 
Attorney,  Howard  C.  Packer,  Esq. ;  Clerk  of  District  Court,  A. 
C.  Baker ;  Sheriff,  (George  See. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) — 
County  Attorney,  L.  C.  Rinard,  Esq. ;  Clerk  of  District  Court, 
W.  B.  Nippert ;  Sheriff,  S.  L.  VanderpooL 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges:  Hon.  Llewellyn  L.  Callaway;  Hon.  Joseph 
B.  Poindexter. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) — 
County  Attorney,  Henry  G.  Rodgers,  Esq.;  Clerk  of  District 
Court,  F.  A.  Hazelbaker;  Sheriff,  O.  C.  Oosman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  Frank  Showers,  Esq. ;  Clerk  of  District  Court, 
Wm.  T.  Sweet ;  Sheriff,  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) — 
County  Attorney,  Julian  A.  Soiight,  Esq.;  Clerk  of  District 
Court,  Matt.  Carey;  Sheriff,  N.  J.  Traufler. 

SotTH  Judicial  District,  i 

Counties  of  Park  and  Sweet  Grass. 

•District  Judge :  Hon.  James  F.  O  'Connor. 

Officers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  Fred  L.  Gibson,  Esq.;  Clerk  of  District  Court,  Arthur 
Davis ;  Sheriff,  John  Eillom. 

*  Appointed  June  6,  1»12,  to  fill  Tacaney  caoied  by  the  death  of  the 
Honorable  Frank  Henry. 
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Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) 
— County  Attorney,  A.  G.  Hatch,  Esq. ;  Clerk  of  District  Court, 
F.  M.  Lamp;  Sheriff,  O.  A.  Fallang. 

Seventh  Judicial  Disteiot. 

Counties  of  Custer  and  Dawson. 

District  Judge :  Hon.  Sydney  Sanner. 

Officers  of  Custer  County  (County  Seat,  Miles  City) — County 
Attorney,  Sharpless  Walker,  Esq.;  Clerk  of  District  Court, 
James  G.  Samsay;  Sheriff,  Ben  Leyalley. 

Officers  of  Dawson  County  (County  Seat,  Glendive) — County 
Attorney,  F.  P.  Leiper,  Esq. ;  Clerk  of  District  Court,  Harry  A. 
Sample ;  Sheriff,  W.  D.  Wynn. 

EiOHTH  Judicial  District. 

Counties  of  Cascade  and  Teton. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Palls) — 
County  Attorney,  H.  S.  Greene,  Esq.;  Clerk  of  District  Court, 
Geo.  Harper;  Sheriff,  John  A.  Collins. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — County 
Attorney,  D.  W.  Doyle,  Esq.;  Clerk  of  District  Court,  James 
Gibson;  Sheriff,  K.  McEenzie. 

Ninth  Judicial  Dibtbict. 

Counties  of  Gallatin  and  Broadwater. 

District  Judge :  Hon.  W.  B.  C.  Stewart. 

Officers  of  Gallatin  County  (County  Seat,  Bozeman) — County 
Attorney,  Justin  M.  Smith,  Esq. ;  Clerk  of  District  Court,  J.  A. 
Johnston;  Sheriff,  A.  H.  Sales. 

Officers  of  Broadwater  County  (County  Seat,  Townscnd) — 
County  Attorney,  Chas.  P.  Cotter,  Esq. ;  Clerk  of  District  Court, 
F.  Bubser ;  Sheriff,  Chas.  P.  Doggett. 

Tenth  Judicial  Disteiot. 

Counties  of  Fergus  and  Meagher. 
District  Judge:  Hon.  E.  E.  Cheadl«. 
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Officers  of  Fergus  County  (County  Seat,  Lewistown)— 
County  Attorney,  Charles  J.  Marshall,  Esq.;  Clerk  of  District 
Court,  J.  B.  Bitch ;  Sheriff,  Wm.  R.  Woods. 

Officers  of  Meagher  County  (County  Seat,  White  Sulphur 
Springs) — County  Attorney,  W.  L.  Ford,  Esq.;  Clerk  of  Dis- 
trict Court,  F.  H.  Mayn;  Sheriff,  Oeo.  L.  Williams. 

Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 

District  Judge :  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (Counly  Seat,  Ealispell) — 
County  Attorney,  X.  K.  Stout,  Esq.;  Clerk  of  District  Court, 
Sam.  D.  McNeely;  Sheriff,  A.  J.  Ingraham. 

Officers  of  Lincoln  County  (County  Seat,  Libby) — County  At- 
torney, John  Cuffe,  Esq.;  Clerk  of  District  Court,  Philip  B. 
Long;  Sheriff,  Frank  B.  Baney. 

Twelfth  Judicial  District. 

Counties  of  Blaine,  Chouteau,  Hill  and  Valley. 

District  Judges :  Hon.  John  W.  Tattan ;  Hon.  Frank  N.  Utter. 

Officers  of  Blaine  County  (County  Seat,  Chinook) — County 
Attorney,  D.  L.  Blackstone,  Esq.;  Clerk  of  District  Court,  J. 
Dwight  Jones;  Sheriff,  Isaac  Neibaur. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) — 
County  Attorney,  B.  L.  Powers,  Esq. ;  Clerk  of  District  Court, 
C.  H.  Boyle ;  Sheriff,  George  Bickle. 

Officers  of  Hill  County  (County  Seat,  Havre) — County  At- 
torney, V.  R.  Griggs,  Esq. ;  Clerk  of  District  Court,  G.  W.  Glass ; 
Sheriff,  H.  E.  Loranger. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — County 
Attorney,  John  Hurley,  Esq.;  Clerk  of  District  Court,  C.  C. 
Beede;  Sheriff,  James  B.  Stephens. 

Thirteenth  Judicial  District. 

Comnties  of  Carbon,  Musselshell,  Bosebud  and  Yellowstone. 
District  Judges:  Hon.  Sydney  Fox;  Hon.  George  W.  Piersoik 
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Officers  of  Carbon  County  (County  Seat,  Red  Lodge) -^ 
County  Attorney,  P.  E.  Allen,  Esq.;  Clerk  of  District  Court, 
H.  A.  Simmons ;  Sheriff,  F.  S.  Bachelder. 

Officers  of  Mussekhell  County  (County  Seat,  Roundup) — 
County  Attorney,  Desmond  J.  O'Neil,  Esq.;  Clerk  of  District 
Court,  W.  Q.  Jarrett ;  Sheriff,  Louis  J.  Pisco. 

Officers  of  Rosebud  County  (County  Seat,  Pors3rth) — County 
Attorney,  C.  L.  Crum,  Esq. ;  Clerk  of  District  Court,  D.  J.  Muri; 
Sheriff,  N.  G.  McMuUen. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) — 
County  Attorney,  Chas.  A.  Taylor,  Esq. ;  Clerk  of  District  Court, 
Loiin  T.  Jones;  Sheriff,  John  C.  Orrick. 
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POST  BT  AL.,  Appellants,  v.  LIBERTY,  Rbspondknt. 

(Na  3,061.) 
(Sabmitted  January  19,  1912.    Decided  Fefaraarj  5,  1912.) 

[121  Pa«.  475.] 

Bed  Property — Contracts  of  Sale — Rescission — Fraud — Bep^ 
resentations  —  Warranties  — Boundaries — Caveat  Emptor  — 
Pleadings — Amendments — Waiver. 

Beal  Property — Contracts  of  Sale — ^Boundaries — Fraud — ^Rescission. 

1.  The  representations  made  bj  a  land  owner  to  an  intending  pur- 
chaser as  to  the  boundaries  of  his  property,  held  to  have  bean,  in 
effect,  warranties,  the  owner  being  presumed  to  know  its  location; 
and  where,  after  the  consummation  of  a  sale,  the  statements  of  the 
Tender  in  this  regard  preyed  false,  the  result  was  a  fraud  within  the 
meaning  of  section  4978,  Revised  Codes,  whether  made  in  good  or 
bad  faith,  and  the  Tondee  had  a  right  to  rescind  or  sue  for  damages. 

Same — ^Boundaries— Duty  of  Vendor  and  Vendee. 

2w  Where  the  vendor  does  not  undertake  to  point  out  to  an  intend- 
inff  purchaser  the  boundary  lines  of  his  land,  the  latter  must  ascer- 
tain them  for  himself;  otherwise,  he  is  relieved  of  this  duty  and 
may  rely  upon  the  statements  made  by  the  former. 

Same — ^Fraud — Caveat  Emptor. 

3.    The  rule  of  caveat  emptor  has  not  any  application  where  fraud 
entered  into  the  transaction  sought  to  ha?s  set  aaide. 
45  Mont.— 1  (1) 
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Same — ^Eeserflsfon — Complaint — Amendment — ^Waiver. 

4.  Wbere,  in  a  suit  to  rescind  a  contract  for  tbo  nle  of  real  estate, 
the  merits  of  the  controversy  were  tried,  plaintiffs  introducing  evi- 
dence that  thej  bad  restored  to  defendants  everything  received  from 
the  latter  under  the  contract,  though  the  complaint  failed  to  allege 
that  plaintiffs  had  placed  defendants  in  statu  quo,  as  required  bj 
section  5065,  Revised  Codes,  tb«  pleading  will,  on  appeal,  be  treated 
as  amended  in  this  respect. 

Appeal  from  District  Court,  Fergus  County;  B.  K.  Cheadle, 
Judge. 

Action  by  Chester  and  Menus  Post  against  Joseph  Liberty. 
Prom  a  judgment  for  defendant  and  an  order  overruling  their 
motion  for  new  trial,  plaintiffs  appeal.  Reversed  and  re- 
manded, with  directions  to  enter  decree  for  plaintiffs. 

Mr.  John  A.  Coleman,  and  Mr.  C.  A.  Linn,  for  Appellants, 
submitted  a  brief,  and  argued  the  cause  orally. 

In  support  of  the  argument  on  the  insuflBciency  of  the  evi- 
dence we  call  attention  to  the  following  cases:  Arnold  v.  Sin- 
clair, 12  Mont.  248,  29  Pac.  1124;  Cobban  v.  Hecklen,  27 
Mont.  245,  70  Pac.  805;  Weiss  v.  Hamilton,  40  Mont.  99,  105 
Pac.  74;  McAllister  v.  McDonald,  40  Mont.  375,  106  Pac.  882; 
Watkins  v.  Watkijis,  39  Mont.  367,  102  Pac.  860;  Bordeaux 
V.  Bordeaux,  32  Mont.  159;  80  Pac.  6;  Star  Mills  v.  Bailey, 
140  Ky.  194,  140  Am.  St.  Rep.  370,  130  S.  W.  1077;  Bosse  v. 
Weik,  144  Mo.  App.  468,  129  S.  W.  417 ;  Campbell  v.  Gowsan, 
35  Utah,  268,  19  Am.  St.  Rep.  660,  20  L.  R.  A.,  n.  s.,  414, 
100  Pac.  397;  Dick  v.  Sweiison,  137  111.  App.  68. 

In  view  of  the  preponderance  of  the  evidence  in  favor  of 
the  plaintiffs,  we  urge  that  the  decision  is  contrary  to  the  gen- 
eral rule  of  law  applicable  to  this  class  of  cases,  and  respect- 
fully refer  the  court  to  the  following  leading  cases:  In  the 
case  of  Roberts  v.  Eolliday  the  supreme  court  of  South  Da- 
kota has  held:  *'A  purchaser  of  real  estate  is  entitled  to  rely 
on  the  representations  of  an  agent  for  the  sale  thereof,  as  to 
its  location  and  is  not  bound  by  the  doctrine  of  ^caveat  emptor* 
to  make  further  inquiries  as  to  its  boundaries."  (Roberts  v. 
Eolliday,  10  S.  D.  576,  74  N.  W.  1034.)     False  representa- 
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tions  by  a  vendor  to  the  purchaser  as  to  the  boundaries  of  the 
land  sold  are  representations  as  to  facts,  authorizing  rescis- 
sion. Representations  involving  mere  matters  of  opinion  or 
questions  of  judgment,  as  much  within  the  knowledge  of  one 
party  as  the  other,  cannot  be  made  the  basis  of  an  action  to 
rescind  or  for  damages,  even  when  not  in  accord  with  the 
truth;  but  representations  as  to  the  boundaries  of  land  are 
not  of  that  sort.  Such  representations  are  regarded  as  repre- 
sentations of  fact,  and  the  owner,  if  he  undertakes  to  point  out 
the  boundaries  at  all,  must  point  them  out  correctly,  under 
penalty  of  responding  in  damages  or  in  rescission  {Freeman 
V.  Oloyd,  43  Wash.  607,  86  Pac.  1051;  Eichelherger  v.  Mills 
Land  &  Water  Co.,  9  Cal.  App.  628,  100  Pac.  117) ;  also  where 
the  vendor  points  out  to  the  vendee  certain  fences  as  the 
boundaries  of  the  land  sold,  he  is  liable  to  the  vendee  for  the 
false  representations,  where  it  afterward  appears  that  such 
fences  were  not  the  boundaries,  whether  he  made  the  repre- 
sentations in  good  faith  or  not.  {Davis  v.  Nmum,  72  Wis, 
439,  1  L.  R.  A.  774,  40  N.  W.  497;  Walsh  v.  Hall,  66  N.  C. 
233;  Beardsley  v..  Duniley,  69  N.  Y.  577;  Olson  v.  Orton^ 
28  Minn.  36,  8  N.  W.  878 ;  Castenholz  v.  Heller,  82  Wis.  30,  51 
N.  W.  432;  Love  joy  v.  Isiell,  73  Conn.  368,  47  Atl.  682; 
Origgs  v.  Woodruff,  14  Ala.  9;  Campbell  v.  Frankem,  65  Ind. 
591;  Roberts  v.  Plaisted,  63  Me.  335;  Camp  v.  Camp,  2  Ala. 
632,  36  Am.  Dec.  423;  Lawson  v.  Vernon,  38  Wash.  422,  107 
Am.  St.  Rep.  880,  80  Pac.  559;  Munroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203;  Jopling  v.  Dooley,  1  Yerg.  (Tenn.) 
289,  24  Am.  Dec.  450;  Banks  Griffith  &  Sons  v.  Hahl  &  Co. 
(Tex.  Civ.  App.),  129  S.  W.  400;  20  Cyc.  87.) 

The  court  erred  in  entering  the  decree  in  this  cause  for  the 
reason  that  the  same  does  not  conform  to  the  statutes  and  de- 
cisions of  the  supreme  court  of  this  state,  in  that  it  fails  to 
recite  any  of  the  findings  of  fact  or  conclusions  of  law  and 
determination  of  the  court,  but  leaves  the  terms  and  ipro- 
visions  to  be  determined  by  reference  to  the  files  and  plead- 
ings in  the  case  only;  and  for  the  further  reason  that  it  is 
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misleading,  ambiguous,  unintelligible,  and  cannot  be  enforced 
standing  alone  as  a  decree.  (Quintan  v.  Calvert,  31  Mont. 
118,  77  Pac.  428;  Quigley  v.  Birdseye,  11  Mont.  439,  28  Pac 
741;  Waller  v.  Weston,  125  Cal.  207,  57  Pac.  892;  City  of 
Helena  v.  Hale,  38  Mont.  481,  100  Pac.  611;  Rev.  Codes,  sec. 
6764.) 

Mr.  0.  W.  Belden,  and  Messrs.  Ayers  di  Marshall,  submitted 
a  brief  in  behalf  of  Respondent.  Mr.  Belden  argued  the  cause 
orally. 

Plaintiffs'  argument  touching  the  insufSciency  of  the  evi- 
dence to  justify  the  decision  is  based  upon  the  assumption 
that  there  is  evidence  clearly  establishing  fraud  in  the  trans- 
action. The  record  is  barren  of  any  proof  establishing  or 
tending  to  establish  that  plaintiffs  suffered  any  damage  by 
reason  of  any  representation  made  by  defendant  prior  to  en- 
tering into  the  said  contract,  and  in  the  absence  of  any  dam- 
age there  could  be  no  fraud.  (Smith  on  Law  of  Fraud,  sec. 
287;  Holton  v.  Noble,  83  Cal.  7,  23  Pac.  58;  Wallace  v. 
Bently,  77  Cal.  19,  11  Am.  St.  Rep.  231,  18  Pac.  788;  Bart- 
lett  V.  Blaine,  83  111.  25,  25  Am.  Rep.  346;  Loremen  v.  Kanr 
SOS  City  Ins.  Co.,  44  Neb.  99,  62  N.  W.  231.) 

From  an  examination  of  the  testimony  it  appears  that  on 
all  of  the  matters  embodied  in  plaintiffs'  argument  as  to  the 
insufSciency  of  the  evidence,  there  were  direct  conflicts  in  the 
testimony.  The  jury  had  an  opportunity  to  see  the  witnesses 
and  judge  for  themselves  which  ones  were  the  most  worthy 
of  belief.  The  same  opportunity  was  presented  to  the  trial 
court.  The  jury  made  their  findings,  which  were  subsequently 
adopted,  and  all  the  findings  are  abundantly  supported  by 
the  testimony  produced  at  the  trial.  In  an  equity  case  in- 
volving such  matters  as  the  case  at  bar,  the  court  has  a  right 
to  submit  the  controverted  questions  to  the  jury,  who  shall 
determine  the  facts.  Their  verdict  or  findings  will  not  be  dis- 
turbed by  the  appellate  court  unless  clearly  unsupported  by 
the  evidence.     {Kleinschmidt  v.  Dumphy,  1  Mont.  100;  Sweet- 
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land  V.  OUen,  11  Mont.  27,  23  Pac.  339;  Pearson  v.  Harper, 
16  Mont.  143,  40  Pac.  143 ;  BaU  v.  Gussenhoven,  2^  Mont.  321, 
74  Pac.  871;  Rowe  v.  Shannon,  30  Mont.  238,  46  Pac.  1132; 
Finlen  v.  Heime,  32  Mont.  354,  80  Pac.  918.) 

This  action  is  equitable  in  its  nature,  and  hence  appellant  is 
in  no  position  to  complain  of  the  instructions  to  the  jury. 
{Lawlor  v.  Kemper,  20  Mont.  13,  49  Pac.  398;  King  v.  Pony 
Chid  Min.  Co.,  28  Mont.  74,  72  Pac.  309 ;  Cook  v.  Qatlatin  R. 
B.  Co.,  28  Mont.  340,  72  Pac.  678 ;  Hendrickson  v.  Wallace,  29 
Mont.   504,  75  Pac.  355.) 

Where  the  findings  were  made  on  conflicting  evidence,  the 
trial  court  committed  no  error  in  adopting  them.  {Haggin 
V.  Saile,  23  Mont.  375,  59  Pac.  154 ;  Way  v.  Sherman,  30  Mont. 
410,  76  Pac.  942 ;  Travis  v.  McCormick,  1  Mont.  347 ;  Leonard 
V.  Shatzer,  11  Mont.  422,  28  Pac  457 ;  Wetzstein  v.  Largey,  27 
Mont.  212,  70  Pac.  717.) 

Appellant  challenges  the  sufficiency  of  the  findings  and 
conclusions  as  to  form.  No  specific  form  is  required  by  the 
provisions  of  section  6764  of  the  Revised  Codes.  No  requests 
for  findings  were  made  by  the  plaintiffs  as  required  by  section 
6766.  We  submit  that  as  a  matter  of  law  the  findings  and 
conclusions  were  sufficient  both  as  to  form  and  substance. 
{Quirdan  v.  Calvert,  31  Mont.  115,  77  Pac.  428;  Bitter  v.  Moaut 
Lumber  Co.,  10  CJolo.  App.  307,  51  Pac.  519 ;  County  of  Sutter 
V.  McGriff,  130  Cal.  124,  62  Pac.  412;  Yellowstone  Bank  v. 
Gagnon,  25  Mont.  271,  64  Pac.  664.) 

MB.  JUStlCE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  rescind  a  contract  for  the  sale 
of  real  estate  and  personal  property,  to  recover  a  portion  of 
the  purchase  price,  and  for  damages.  The  complaint  alleges 
that  on  July  27,  1910,  the  parties  hereto  entered  into  a  written 
contract  by  the  terms  of  which  plaintiffs  agreed  to  purchase, 
and  defendant  to  sell,  780  acres  of  land  in  Ferg^  county, 
described  by  government  subdivisions,  together  with  certain 
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personal  property,  for  the  sum  of  $20,320,  payable  $2,000 
upon  the  ex(fcution  of  the  contract,  and  the  balance  in  install- 
ments covering  a  period  of  about  eight  years.  It  is  alleged 
that  prior  to  the  execution  of  the  contract,  defendant  took 
the  plaintiffs  to  the  land,  pointed  out  to  them  a  certain  road, 
and  represented  that  it  was  the  eastern  boundary  line  of  the 
premises  he  was  seeking  to  sell,  and  that  all  of  the  land  to  be 
sold  was  situated  west  of  that  road,  except  about  twenty  acres ; 
that  defendant  further  represented  that  630  acres  of  the  land 
were  in  cultivation;  and  that  these  representations  were  made 
for  the  purpose  of  inducing  the  plaintiffs  to  purchase  the 
property.  It  is  also  alleged  that  plaintiffs  did  not  know  the 
location  of  the  boundary  line,  but  believed  the  representations 
made  by  defendant  to  be  true,  relied  upon  them,  and  by  reason 
thereof  executed  the  contract  and  paid  the  $2,000  as  a  part 
of  the  purchase  price.  It  is  further  alleged  that  the  land 
pointed  out  to  them  by  the  defendant  as  the  land  he  was 
offering  for  sale  was  valuable  chiefly  for  agricultural  purposes ; 
whereas  the  land  situated  immediately  east  of  the  road  was 
rough,  rocky,  hilly,  and  of  little  or  no  value.  It  is  then  al- 
leged that  the  representations  made  by  defendant  were  false, 
and  were  made  for  the  purpose  of  deceiving  and  defrauding 
the  plaintiffs;  that  in  truth  and  fact  the  road  was  not  on  or 
near  the  eastern  boundary  line  of  the  land  described  in  the 
contract;  that  more  than  200  acres  lay  east  of  the  road,  and 
was  rough,  rocky  and  valueless;  and  that  only  about  300  acres 
of  the  lands  actually  purchased  were  in  cultivation.  Plain- 
tiffs then  allege  that  they  went  into  possession  of  the  property 
and  expended  $1,436  in  time  and  money  on  improvements, 
in  caring  for  the  crops,  etc;  that  they  soon  thereafter  discov- 
ered that  the  representations  made  by  defendant  were  false, 
and  immediately  notified  defendant  that  they  elected  to  rescind 
the  contract,  and  demanded  the  return  of  the  $2,000  which 
had  been  paid  on  account  of  the  purchase  price,  and  the 
further  payment  of  the  damages  they  had  sustained,  and  that 
these  demands  were  refused. 
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Defendant  admits  the  execution  of  tbe  contract,  the  receipt 
of  $2,000,  that  he  showed  the  plaintiffs  over  the  property 
before  the  contract  was  executed,  that  plaintiffs  took  posses- 
sion of  the  property  under  the  contract  and  devoted  three 
months  of  their  time  to  it,  that  they  made  the  demand  upon 
him  which  is  pleaded  in  their  complaint,  that  he  refused  to 
comply  therewith,  and  then  denies  every  other  allegation  of 
the  complaint.  The  cause  was  tried  to  the  court,  sitting  with 
a  jury.  Certain  special  interrogatories  were  submitted  to  and 
answered  by  the  jury.  Three  of  these  special  findings  were 
adopted  as  the  findings  of  the  court,  and  a  judgment  was 
rendered  and  entered,  denying  the  plaintiffs  any  relief.  Ex- 
ceptions were  taken  to  the  findings  made,  and  from  the  judg- 
ment and  an  order  overruling  their  motion  for  a  new  trial 
the  plaintiffs  appealed. 

Each  of  the  plaintiffs  testified  unequivocally  to  the  repre- 
sentations made  by  defendant  as  alleged  in  their  complaint. 
They  also  called  one  J.  L.  McCormick,  who  corroborated  them, 
in  a  measure  at  least.  There  was  also  introduced  in  evidence 
the  written  notice  given  by  plaintiffs  to  the  defendant  of  their 
election  to  rescind  the  contract,  and  the  answer  thereto  from 
the  defendant.  So  much  of  the  letter  written  by  plaintiffs  to 
the  defendant  as  is  pertinent  to  the  inquiry  here  is  as  follows: 

*'Lewistown,  Mont,  Nov.  2,  1910. 

** Notice  to  Joseph  Liberty,  Qeyser,  Mont. — ^Dear  Sir:  We 
have  caused  to  be  surveyed  the  lands  which  we  agreed  to  buy 
from  you  according  to  that  certain  written  agreement  of  date 
July  27,  1910,  and  have  discovered  that  approximately  (200) 
two  hundred  acres  are  located  east  of  the  public  road  which 
traverses  said  land,  and  not  on  the  west  side  of  it,  as  you 
represented  to  us.  On  account  of  said  fraudulent  representa- 
tions, we  hereby  rescind  said  contract.     •    •    •     " 

And  such  portions  of  defendant's  answer  thereto  as  reflect 
upon  the  inquiry    are  as  follows: 

**  Geyser,  Mont.,  November  7,  1910. 
"Post  Bros.,  Lewistown,  Mont — Gentlemen:  I  am  in  receipt 
of  registered  notice  dated  November  2nd  in  which  you  state 
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that  I  misrepresented  the  lands  on  the  Cameron  ranch;  I  am 
sorry  you  see  it  that  way.  There  was  no  misrepresentation 
<m  my  part  whatsoever.  I  showed  you  the  north  line,  the 
west  line  and  the  east  line  of  this  property  and  I  told  you 
that  the  road  along  the  bluff  was  the  line,  or  about  that.  •  •  * 
I  told  you  as  near  as  possible  where  the  land  was  on  this  en- 
tire tract  and  if  there  is,  according  to  your  statement,  200 
acres  across  on  the  south  side  then  there  are  200  acres  of 
land  more  than  I  thought  I  had  or  that  I  was  selling." 

It  will  be  observed  that  plaintiffs  refer  to  the  rough  land 
as  lying  east  of  the  road,  while  defendant  refers  to  it  as  lying 
south.  The  road  runs  southwesterly,  and  the  land  is  prop- 
erly described  as  south  or  east  of  the  road.  There  is  not  any 
question  but  that  both  parties  refer  to  the  same  land.  The 
record  also  identifies  the  road  referred  to  in  defendant's  letter 
as  ''alon^  the  bluff"  as  the  same  road  which  plaintiffs  con- 
tend was  pointed  out  by  defendant  as  the  east  boundary  line 
of  the  land. 

The  plaintiff  Menus  Post  further  testified  that  in  November, 
1910,  he  met  the  defendant  in  the  office  of  Mr.  Coleman  in 
Lewistown,  and  had  a  conversation  with  him,  in  which  the 
defendant  made  substantially  the  same  statements  as  are  con- 
tained in  the  letter  above,  and  that  during  the  course  of  the 
conversation  defendant  drew  a  map  or  plat  of  the  land  to 
show  its  location ;  but  on  the  plat  thus  made  defendant  located 
the  land  a  quarter  of  a  mile,  or,  to  use  the  witness'  own 
language,  ''one  eighty,"  west  of  the  actual  location  as  given 
in  the  contract.  This  conversation  is  not  denied,  and  there 
is  not  a  word  in  explanation  of  the  statements  in  defendant's 
letter. 

Defendant  in  his  oral  examination  denied  that  he  men- 
tioned the  lines  to  Menus  Post;  admitted  that  he  showed  the 
east  line  to  the  plaintiff  Chester  Post,  but  denied  that  he  ever 
stated  that  the  land  was  all  west  of  the  road.  However,  he 
did  testify:  **I  always  did  think  that  the  [east]  line  was 
just  about  the  middle  of  the  creek  there."    The  evidence  shows 
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that  the  road  runs  along  the  creek.  It  is  somewhat  difficult  to 
understand  a  portion  of  the  evidence.  The  witnesses  made  \ise 
of  a  map  and  testified  with  reference  to  it;  but  in  pointing 
out  different  places  the  record  merely  contains  the  word  ''in- 
dicating," without  anything  to  fix  the  point  definitely.  Assum- 
ing, however,  the  position  most  favorable  to  defendant,  that 
his  evidence  tends  to  show  that  he  pointed  out  the  road  as  on 
the  east  line  only  at  the  extreme  northeastern  portion  of  the 
land,  and  that  he  actually  showed  to  Chester  Post  the  correct 
line  along  the  east  side  of  the  land  in  section  14  and  the 
comer  post  at  the  extreme  southeasterly  portion  of  the  land  in 
section  27,  we  are  then  confronted  with  this  situation:  The 
plaintiffs  testify  positively  that  defendant  pointed  out  to. them 
the  road  as  the  east  line  of  the  land  he  was  seeking  to  sell,  and 
asserted  that  the  land  all  lay  west  of  the  road,  except  a  small 
X>ortion,  about  twenty  acres,  presumably  in  section  27.  The 
witness  McCormick,  apparently  disinterested,  corroborated  plain- 
tiffis  to  some  extent,  at  least.  But  of  much  greater  consequence 
is  the  letter  written  by  defendant  and  quoted  above.  If  the 
language  of  that  letter,  when  read  in  connection  with  the  notice 
to  which  it  is  an  answer,  is  susceptible  of  any  meaning  at  all, 
it  is  that  the  defendant  pointed  out  the  road  as  substantially 
the  east  line  of  the  property  he  was  seeking  to  sell;  that  he  was 
under  the  impression  when  he  wrote  the  letter  that  there  was 
not  any  portion  of  the  land  lying  east  of  the  road,  and  if  there 
was  in  fact  any  substantial  part  of  it  to  the  east  of  the  road 
he  had  been  mistaken  in  the  location  of  the  east  line.  The  lan- 
guage of  the  letter,  "and  if  there  is,  according  to  your  state- 
ment, 200  acres  across  on  the  south  siiie  then  there  are  200 
acres  of  land  more  than  I  thought  I  had  or  that  I  was  selling,'' 
can  only  be  reconciled  with  the  theory  of  plaintiffs  that  the 
defendant  was  selling  land  situated  west  of  the  road.  Further- 
more, defendant  does  not  deny  or  offer  any  explanation  of  the 
testimony  of  Menus  Post  that  in  November,  in  Mr.  Coleman's 
office,  he  (defendant)  repeated,  in  substance,  the  statements 
eontained  in  the  letter,  and  then  and  there  drew  a  plat  of  the 
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land,  locating  it  a  quarter  of  a  mile  west  of  where  it  actaally 
lies,  thereby  riiowing  that  he  either  did  not  know  the  location 
of  the  east  boundary  line,  was  honestly  mistaken  as  to  its  loca- 
tion, or  was  willfnlly  misrepresenting  it.  In  view  of  the  proof 
thus  made  by  plaintiffs,  and  the  fact  that  defendant's  statements 
stand  alone,  unsupported  by  any  circumstance  or  other  testi- 
mony,  to  say  that  plaintifis  have  not  sustained  their  cimtention 
as  to  the  representations  made  with  reference  to  the  boundary 
line  by  a  fair  preponderance  of  the  evidence  is  to  deny  to  the 
term  '' preponderance  of  the  evidence"  any  meaning  whatever, 
and  to  preclude  a  defeated  party  from  ever  getting  a  new  trial 
upon  the  ground  of  the  insufficiency  of  the  evidence  to  sustain 
the  findings  made  in  the  lower  court.  But  insufficiency  of  the 
evidence  is  made  a  ground  for  a  new  trial  by  statute.  (Rev. 
Codes,  sec.  6794.) 

From  a  remark  of  the  trial  judge  in  sustaining  an  objection, 
it  would  appear  that  the  cause  was  determined  upon  the  theory 
that  plaintiffs  ought  to  have  caused  the  land  to  be  surveyed 
before  they  purchased,  or  ought  to  have  taken  some  pains  to 
ascertain  the  boundary  lines  themselves  before  executing  the 
contract.  The  jury  found  that  the  defendant  did  not  represent 
that  the  land  lay  west  of  the  road,  and  that  the  contract  was 
not  entered  into  by  reason  of  any  false  representations  made  by 
the  defendant.  But  these  findings  are  wholly  inconsistent  with 
the  evidence  as  presented.  Each  of  findings  3  and  9,  adopted 
by  the  court,  should  have  been  answered  in  the  affirmative. 

Having  determined,  as  we  do,  that  the  plaintiffs  established 
the  facts  claimed  by  them,  with  reference  to  the  representations 
made  by  defendant  respecting  the  location  of  the  east  boundary 
line  of  the  land  which  he  sought  to  sell;  that  they  did  not 
know  the  location  of  the  land,  but  relied  upon  the  representa- 
tions made  by  defendant,  believing  them  to  be  true;  that  they 
would  not  have  purchased  the  land,  had  they  known  that  more 
than  200  acres  lay  east  of  the  road,  and  that  the  land  shown 
them  was  of  much  greater  value  than  the  same  quantity,  in- 
cluding these  200  acres,  of  rough,  hiUy  land  east  of  the  road. 
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* 

the  question  then  arises:  What  eflPeot  do  such  representations 
have  upon  the  sale,  when  it  appears  that  they  were  erroneous  t 
The  question  is  not  a  new  one.  It  has  been  considered  by  the 
courts  in  many  cases,  and  the  decisions  are  quite  harmonious  and 
founded  in  sound  reason.  The  theory  upon  which  they  proceed 
is  that  the  owner  of  real  estate  is  presumed  to  know  the  location 
[1]  of  his  land;  and  if,  in  attempting  to  sell  it,  he  under- 
takes to  point  out  its  location  or  its  boundaries  he  is  bound  to 
do  so  correctly.  In  other  words,  his  representations  amount,  in 
effect,  to  warranties ;  and  if  the  land  he  points  out  is  of  greater 
value  than  the  land  he  actually  sells,  the  purchaser  may  rescind 
the  contract,  or  sue  for  damages. 

In  Roberts  v.  Holliday,  10  S.  D.  576,  74  N.  W.  1034,  a  similar 
state  of  facts  is  presented.  The  agent  of  an  owner  of  land  took 
a  prospective  purchaser  upon  it  and  pointed  out  a  fence  as  the 
west  boundary  line.  The  sale  was  effected,  and  the  purchaser 
afterward  ascertained  that  the  fence  was  in  fact  sixty  rods  from 
the  line.  The  court  held  that  the  purchaser  had  a  right  to  rely 
upon  the  representation  made  by  the  seller's  agent,  and  could 
recover  damages  for  the  loss  sustained  by  reason  of  the  misrepre- 
sentation. 

In  Davis  v.  Nuzum,  72  Wis.  439,  1  L.  R.  A.  774,  40  N.  W.  497, 
the  facts  were  that  the  owner  of  certain  lands  pointed  out  to  a 
customer  two  fences  which  he  said  were  on  the  north  and  west 
lines,  respectively,  of  the  land  he  was  seeking  to  sell.  The  pur- 
chaser relied  upon  the  representations  and  entered  into  a  contract 
to  purchase.  Afterward  it  was  found  that  neither  fence  was  on 
the  line  it  was  supposed  to  represent.  The  purchaser  was  com- 
pelled to  give  up  a  strip  of  land  twenty-one  rods  wide  on  the 
north  and  a  strip  fifteen  rods  wide  on  the  west,  and  accept  in- 
ferior lands  on  the  south  and  east.  The  purchaser  was  adjudged 
entitled  to  recover  damages  because  of  the  false  representation; 
the  court  following  the  two  earlier  Wisconsin  cases — Bird  v. 
Kleiner,  41  Wis.  134,  and  Cotzhausen  v.  Simon,  47  Wis.  103,  1 
N.  W.  473.  In  Bird  v.  Kleiner  the  court  said:  '*When  the  ven- 
dor undertakes  to  point  out  to  the  purchaser  the  boundaries  of 
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his  land,  he  is  under  obligation  to  point  them  out  correctly,  and 
has  no  right  to^  make  a  mistake,  except  under  the  penalty  of  re- 
sponding in  damages." 

In  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403,  9  Am.  St. 
Rep.  727,  18  N.  B.  168,  the  owner  of  a  leasehold  interest  in  a 
mining  property  represented  to  an  intending  purchaser  a  certain 
line  as  the  boundary  line  of  his  claim.  If  the  line  thus  pointed 
out  was  the  true  line,  the  claim  contained  from  eight  to  ten 
thousand  tons  of  iron  ore.  Relying  upon  the  representation, 
the  purchaser  concluded  the  purchase,  and  afterward  ascertained 
that  the  line  pointed  out  was  not  the  true  boundary,  and  that  the 
ore  bodies  were  not  within  the  property  he  had  purchased.  He 
was  held  entitled  to  recover  damages  for  the  misrepresentation. 

In  Schwenck  v.  Naylor,  102  N.  Y.  683,  7  N.  E.  788,  the  owner 
of  all  the  capital  stock  of  a  lumber  company,  doing  business  in 
Florida,  represented  to  a  prospective  purchaser  that  the  company 
owned  certain  lands  adjacent  to  the  city  of  Apalachicola,  with  a 
large  water  frontage,  extensive  docks,  wharves,  and  buildings, 
and  pointed  out  a  certain  ditch  or  creek  which  he  represented  to 
be  the  boundary  line  between  the  cily  and  the  company's  prop- 
erty. Upon  the  faith  of  this  representation,  the  purchaser 
bought  two-thirds  of  the  capital  stock,  and  afterward  ascertained 
that  the  line  pointed  out  by  the  vendor  to  him  was  not  the  true 
boundary  line ;  that  in  fact  the  company  owned  but  a  small  por- 
tion of  the  waterfront  and  wharves  which  were  included  within 
the  lines  pointed  out  by  the  vendor.  The  court  held  that  the 
purchaser  had  a  right  to  rely  upon  the  representation  made  by 
the  vendor  as  to  the  boundary  line,  and  if  the  representation 
proved  to  be  untrue,  and  the  vendee  was  injured  thereby,  he  had 
a  cause  of  action. 

In  Freeman  v.  Oloyd,  43  Wash.  607,  86  Pac.  1051,  the  court 
considered  a  similar  question  in  a  suit  to  rescind  a  contract,  and 
said:  *' Representations  involving  mere  matters  of  opinion  or 
questions  of  judgment,  as  much  within  the  knowledge  of  one 
party  as  the  other,  oannot  be  made  the  basis  of  an  action  to  re- 
scind or  for  damages,  even  when  not  in  accord  with  the  truth; 
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but  representations  as  to  the  boundaries  of  land  are  not  of  that 
sort.  Such  representations  are  regarded  as  representations  of 
fact,  and  the  owner,  if  he  undertakes  to  point  out  the  boundaries 
at  all,  must  point  them  out  correctly,  under  penalty  of  respond- 
ing in  damages,  or  an  action  of  rescission."  To  the  same  effect 
is  Lawsan  v.  Vernon,  38  Wash.  422,  107  Am.  St.  Rep.  880,  80 
Pac.  559.  The  following  additional  authorities  assert  the  right 
of  the  vendee  to  rely  upon  the  representations  made  by  the 
vendor  as  to  the  location  or  boundaries  of  the  property :  Camp- 
bell V.  Frankem,  65  Ind.  591 ;  Olson  v.  Orton,  28  Minn.  36,  8  N. 
W.  878 ;  Castenholz  v.  EeUer,  82  Wis.  30,  51  N.  W.  432. 

If  the  vendor  does  not  undertake  to  point  out  the  location  or 
boundary  lines  of  property  he  seeks  to  sell,  the  vendee  must 
[2]  make  such  investigation  as  will  satisfy  himself;  but  if  the 
vendor,  who  is  presumed  to  know,  points  out  the  particular  line 
as  the  boundary  of  his  land,  this  fact  relieves  the  vendee  from 
making  independent  investigation. 

In  Kirkland  v.  Lott,  2  Scam.  (111.)  13,  33  Am.  Dec.  435,  the 
plaintiffs  brought  an  action  upon  a  promissory  note.  The  de- 
fense set  up  was  that  the  note  was  given  as  the  purchase  price 
of  certain  lots  of  land,  and  that  plaintiffs  bad  misrepresented  to 
defendant  the  location  of  the  lots.  The  eourt,  in  treating  the 
subject  under  consideration,  said:  ''If  the  plaintiffs  had  made 
no  representations  as  to  the  location  of  the  lots,  the  defendant 
would  reasonably  have  sought,  and  might  have  obtained,  correct 
information  from  some  other  source;  and  it  is  not  for  the  plain- 
tiffs to  say  that  it  was  his  folly  not  to  have  done  so,  when  their 
representations  were  the  cause  of  his  omission.  Credulity  on 
his  part  is  no  excuse  for  fraud  on  theirs.'' 

In  some  of  the  earlier  cases  involving  facts  similar  to  those 
[3}  presented  in  this  instance,  the  rule  of  caveat  emptor  was 
applied  and  relief  denied.  But  the  courts  have  abandoned  that 
position,  and  now  hold  that  where  fraud  enters  into  the  transac- 
tion the  rule  cannot  have  any  application;  and  it  is  upon  this 
theory  that  the  cases  cited  above  were  determined.  (See  Walsh 
V.  Hall,  66  N.  C.  233,  overruling  Lytle  v.  Bird,  48  N.  C.  222,  and 
Credle  v.  Swindell,  63  N.  C.  305.) 
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A  court  of  equity  will  not  permit  the  land  owner  to  say,  **It  is 
true  I  pointed  out  the  boundaries  of  my  property  to  the  intend- 
ing purchaser,  but  he  ought  not  to  have  relied  upon  my  state- 
ment." The  purpose  of  such  representations,  when  made,  is 
apparent.  The  California  court  of  appeals  has  expressed  itself 
upon  the  subject,  in  Eichelberger  v.  Mills  LaTid  cfe  Water  Co., 
9  Cal.  App.  628,  100  Pac.  117.  That  was  a  suit  to  rescind  a  con- 
tract on  the  ground  of  misrepresentation.  The  land  owner  had 
shown  the  prospective  purchasers  over  the  land,  which  was  repre- 
sented to  be  1,400  by  270  feet  in  extent.  The  contract  was  made, 
and  the  purchasers  afterward  discovered  that  they  were  getting 
land  1,400  by  170  instead.  In  treating  the  subject,  the  court 
said :  *  *  The  effect  of  these  findings  is  that  plaintiffs,  instead  of 
measuring  the  land,  and  for  themselves  ascertaining  the  dimen- 
sions thereof,  as  they  could  have  done,  chose  rather  to  rely  upon 
the  representations  of  defendant  in  relation  to  the  same.  Were 
they  justified  in  so  doing?  As  the  representations  were  made 
prior  to  the  transaction,  and  directly  related  to  it,  it  must  be 
presumed  that  they  were  made  for  the  purpose  and  with  the  de- 
sign of  inducing  plaintiffs  to  enter  intx)  the  contract.  (Pom- 
eroy's  Equity  Jurisprudence,  sec.  880.)  As  a  general  rule,  the 
owner  of  real  estate,  in  the  absence  of  facts  showing  the  contrary, 
is  presumed  to  know  the  boundaries  and  area  of  his  land,  and  a 
buyer  is  warranted  in  relying  upon  his  representations  in  respect 
to  such  facts.  It  is  immaterial  whether  the  representations  as  to 
area  be  as  to  acreage  or  dimensions."  ' 

Section  5063,  Revised  Codes,  provides  that  a  party  to  a  con- 
tract may  rescind,  if  his  consent  was  obtained  by  fraud,  or  if, 
through  the  fault  of  the  other  party,  the  consideration  for  the 
obligation  fails,  in  whole  or  in  part.  The  term  ** fraud,"  as  used 
above,  includes:  **2.  The  positive  assertion,  in  a  manner  not  war- 
ranted by  the  information  of  the  person  making  it,  of  that  which 
is  not  true,  though  he  believes  it  to  be  true.  •  •  •  5.  Any 
other  act  fitted  to  deceive."  (Rev.  Codes,  sec.  4978.)  The 
question  of  good  or  bad  faith  is  not  involved.  The  fraud  arises 
from  the  fact  that  the  statement  is  not  true;  and  coming  from 


45  Mont.]  Post  bt  al.  t;.  Libebty.  15 

one  who  ought  to  know  whereof  he  speaks,  the  effect  of  his  state- 
ment is  to  deceive  the  intending  purchaser. 

In  Batighman  v.  Gould,  45  Mich.  481,  8  N.  W.  73,  the  facts 
were  that  the  land  owner  pointed  out  a  lot  which  was  inclosed, 
and  represented  that  the  property  he  was  offering  for  sale  in- 
cluded all  the  ground  within  the  inclosure.  The  sale  was  made ; 
but  the  purchaser  discovered  afterward  that  a  portion  of  the 
ground  inclosed  belonged  to  a  third  person.  The  court,  in  treat- 
ing the  subject,  said:  ''There  being  in  fact  a  misrepresentation, 
though  made  innocently,  its  deceptive  influence  was  as  effective, 
and  the  consequences  to  Baughman  as  serious  in  respect  to  actual 
damage,  as  though  it  had  proceeded  from  a  vicious  purpose. 
The  result  was  a  fraud  on  Baughman,  in  contemplation  of  law, 
and  it  entitled  him  to  contend,  in  Oould's  action  for  the  purchase 
money,  that  the  damage  should  be  thrown  on  the  latter." 

Facts  practically  identical  are  disclosed  in  Lynch  v.  Mercantile 
Trust  Co.  (C.  C),  18  Fed.  486,  5  McCrary,  623,  in  which  the 
court  said:  *'The  owner  of  property,  when  he  seUs,  is  presumed 
to  know  whether  the  representation  which  he  makes  about  it  is 
true  or  false ;  and  the  positive  statement  thus  made  of  a  material 
fact,  if  false,  is  fraud  in  law.  A  purchaser  trusts  in  the  owner's 
statements,  and  the  law  will  assume  that  the  owner  knows  his 
own  property  and  truly  represents  it  So,  if  an  injury  results- 
from  the  statement  of  a  material  fact  which  influences  the  sale, 
and  not  from  the  statement  of  the  opinion  or  belief  of  the  vendor, 
an  action  will  lie,  if  the  representation  is  false;  and  it  is  not 
material  whether  the  vendor  knew  to  be  false  what  was  stated. 
If  the  representation  as  to  a  material  point  was  relied  on,  and 
was  stated  as  a  fact,  intended  to  convey  the  impression  that  the 
party  had  actual  knowledge,  the  vendor  cannot  plead  ignorance 
as  an  excuse,  if  the  statement  was  false." 

In  Hanson  v.  Tompkins,  2  Wash.  508,  27  Pac.  73,  the  vendor 
represented  to  the  intending  purchaser  that  a  certain  lot  which 
he  was  offering  for  sale  contained  thirty-six  and  one-half  acres. 
The  sale  was  completed ;  but  the  purchaser  afterward  ascertained 
that  the  lot  contained  but  twenty-six  and  one-half  acres.    In  dis- 
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cussing  the  subject  now  under  consideration,  the  court  said:  ''If 
he  knew  the  lot  did  not  contain  thirty-six  and  one-half  acres,  and 
represented  to  the  defendants  that  it  did,  he  would  be  guilty  of 
fraud  and  deceit ;  but  if  he  did  not  know  it,  and  believed  that  the 
representations  he  made  were  true,  and  defendants,  acting  upon 
such  representations,  were  damaged  because  it  eventuated  that 
they  were  not  true,  the  liability  of  the  plaintiff  would  be  the  same. 
In  neither  case  will  he  be  allowed  to  retain  the  benefit  flowing 
from  his  misrepresentation."  To  the  same  effect  are  Banks 
Griffith  v.  Hahl  (Tex.  Civ.  App.),  129  S.  W.  400;  Foster  v.  Ken- 
nedy's Admr,,  38  Ala.  359,  81  Am.  Dec.  56;  Chatham  Furnace 
Co.  V.  Moffatt,  above. 

The  rule  announced  by  section  4978,  Revised  Codes,  above,  and 
by  these  courts,  is  not  a  new  one.  It  was  invoked  by  the  high 
court  of  chancery  of  England  in  1803,  in  the  case  of  Ainslie  v. 
Medlycott,  9  Ves.  Jr.  13,  in  which  Sir  William  Grant,  Master  of 
the  Bolls,  used  this  language:  ''No  doubt  by  a  representation  a 
party  may  bind  himself  just  as  much  as  by  an  express  covenant. 
If  knowingly  he  represents  what  is  not  true,  no  doubt  he  is  bound. 
If,  without  knowing  that  it  is  not  true,  he  takes  upon  himself 
to  make  a  representation  to  another,  upon  the  faith  of  which  that 
other  acts  no  doubt  he  is  bound,  though  his  mistake  was  perfectly 
innocent." 

In  1835  Story  announced  the  same  rule  as  then  in  effect  in  this 
country,  as  follows:  "Whether  the  party,  thus  misrepresenting  a 
material  fact,  knew  it  to  be  false,  or  made  the  assertion  without 
knowing  whether  it  were  true  or  false,  is  wholly  immaterial;  for 
the  afiSrmation  of  what  one  does  not  know  or  believe  to  be  true  is 
equally,  in  morals  and  law,  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  positively  false.  And  even  if  the  party  in- 
nocently misrepresents  a  material  fact  by  mistake,  it  is  equally 
conclusive ;  for  it  operates  as  a  surprise  and  imposition  upon  the 
other  party."     (1  Story's  Equity  Jurisprudence,  sec.  193.) 

Our  conclusion  is  that  the  plaintiffs  have  shown  themselves 
entitled  to  relief.  There  is  not  any  contention  made  that  the 
complaint  does  not  state  a  cause  of  action.    Apparently  court  and 
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[4]  counsel  treated  it  as  sufSeient ;  for  the  merits  of  the  contro- 
versy were  tried,  and  plaintiffs  offered  evidence  tending  to  show 
that  they  had  restored  to  defendant  everything  received  by  them 
under  the  contract,  although  there  is  not  any  specific  allegation  in 
the  complaint  that  they  had  placed  th<e  defendant  in  statu  quo, 
as  required  by  section  5065,  Revised  Codes,  and  the  rules  of 
pleading  in  actions  of  this  character.  (18  Ency.  of  PI.  &  Pr. 
829;  16  Cyc.  235.)  The  defendant,  however,  answered  to  the 
merits,  and  we  are  inclined  to  treat  the  complaint  as  amended, 
in  view  of  the  record  as  presented  to  us.  Neither  is  there  any 
contention  over  the  question  of  damages.  The  cause  was  tried 
upon  the  theory  that,  if  plaintiffs  were  entitled  to  recover  at  all, 
they  were  entitled  to  claim  as  damages  for  the  time  and  money 
expended  by  them  in  improving  the  property  and  caring  for  it. 
Two  interrogatories  submitted  questions  to  the  jury  as  to  the 
value  of  labor  performed  by  plaintiffs  in  plowing  some  of  the 
land  and  putting  up  hay.  A  third  interrogatory  was  also  sub- 
mitted and  answered ;  but  it  is  indefinite,  and  we  are  unable  to 
find  any  evidence  to  support  the  finding  made. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  enter  a  decree  in  favor  of  the  plain- 
tiffs for  the  cancellation  of  the  contract,  for  the  recovery  of 
$2,000  part  payment,  with  interest  at  eight  per  cent  per  annum 
from  July  27,  1910,  for  the  further  sum  of  $590,  damages,  as 
found  by  the  jury's  special  findings  6  and  7,  and  for  costs. 

Reversed  and  remanded. 

Mb.  Chii:f  Justice  Brantly  and  Ms.  Justice  Smith  concur. 

46  Mon(.^2 


18  .Wkstchbsteb  Pibb  Ins.  Co.  v.  Sxn^iivAN.     [Dec.  T.  '11 


WESTCHESTER  FIEE  INSURANCE  CO.,  Respondent,  v. 
SULLIVAN,  County  Treasurer,  Appellant. 

(No.  3,096.) 
(Submitted  Februaoy  5,  1912.     Decided  February  6,  1912.) 

[121  Pac.  472.] 

Taxation — Insurance — Excess  of  Premiums — Statutes — Repeai^^ 
Effect. 

Taacation?— Insurance — Excess  of  Premiums— Statutes — Repeal. 

1.  Section  2510,  Beyised  Codes,  provides  that  property  shall  be 
assessed,  for  purposes  of  taxation,  to  the  person  by  whom  it  is  owned 
or  claimed  at  12  o'clock  noon  on  the  first  Monday  of  March  of  each 
year.  Section  4073,  making  the  excess  of  premiums  collected  by  in- 
surance companies,  oyer  losses  and  expenses,  assessable,  was  repealed 
by  Act  approved  March  2,  1911  (Laws  1911,  Chap.  67),  which  Act 
became  operative  upon  approval.  The  first  Monday  of  March  fell 
on  the  6th  of  the  month.  Held,  that  a  tax  assessed  under  section 
4073,  supra,  on  excess  of  premiums   for  the  year  1911  was  void. 

Statutes — Repeal — Effect. 

2.  The  repeal  of  a  statute  has  the  effect  of  blotting  it  out  as  com- 
pletely as  though  it  never  existed. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J,  MtU 
ler  Smith,  Judge, 

Action  by  the  Westchester  Fire  Insurance  Company  against 
Stephen  J.  Sullivan,  county  treasurer  of  Lewis  and  Clark  county. 
From  a  judgment  for  plaintiff,  defendant  appeals.    AfSrmecL 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Albert  J,  Oalen,  Attorney  General,  for  Appellant. 

Mr.  E,  C.  Day,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  only  question  presented  in  this  case  is  whether  the  treas- 
urer of  Lewis  and  Clark  county  could  lawfully  collect  from  the 
plaintiff,  for  the  year  1911,  the  tax  heretofore  imposed  upon 
insurance  companies  under  the  provisions  of  section  4073,  Re- 
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vised  Codes.  So  much  of  this  section  as  is  pei^inent  reads  as 
follows:  **Bach  and  every  insurance  corporation  or  company- 
transacting  business  in  this  state  must  be  taxed  upon  the  excess 
of  premiums  received  over  losses  and  ordinary  expenses  incurred 
within  the  state  during  the  year  previous  to  the  year  of  listing 
in  the  county  where  the  agent  conducts  the  business,  properly 
proportioned  by  the  corporation  or  company  at  the  same  rate 
that  all  other  personal  property  is  taxed,  and  the  agent  shall 
rei3(}er  the  list,  and  be  personally  liable  for  the  tax;  and  if  he 
refuse  to  render  the  list  or  to  make  affidavit  that  the  same  is  cor- 
rect, to  the  best  of  his  knowledge  and  belief,  the  amount  may 
be  assessed  according  to  the  best  knowledge  and  discretion  of  the 
assessor." 

By  an  Act  of  the  legislative  assembly,  approved  March  2,  1911 
[1]  (Laws  1911,  Chap.  67) ,  which  became  operative  immediately 
upon  its  approval,  section  4073  was  repealed.  Notwithstanding 
the  repeal,  the  county  assessor  demanded  from  the  plaintiff  the 
list  provided  for  in  section  4073.  This  the  plaintiff  furnished 
under  protest,  and  thereafter,  under  like  protest,  paid  to  the 
defendant  $79.69,  the  amount  of  the  tax  levied  by  the  taxing 
authorities  of  the  county  upon  the  excess  of  premiums  collected 
by  the  plaintiff,  as  shown  therein,  for  the  year  1910.  This  action 
was  brought  to  recover  the  amount  so  paid.  The  district  court 
held  the  tax  unlawful  and  rendered  judgment  for  the  plaintiff. 
The  defendant  has  appealed. 

Under  section  2510,  Revised  Codes,  it  is  the  duty  of  the  county 
assessor  to  ascertain  and  list  all  property  in  his  county  subject 
to  taxation,  and  assess  the  same  to  the  person  by  whom  it  is  owned 
or  claimed,  or  in  whose  possession  or  control  it  was  at  12  o'clock 
noon  on  the  first  Monday  of  March  of  the  current  year.  The 
first  Monday  in  March,  1911,  fell  on  the  sixth  day  of  the  month. 
By  virtue  of  the  repeal  of  section  4073,  there  was,  at  the  time 
the  list  was  furnished  and  the  assessment  and  levy  were  made, 
no  provision  of  law  requiring  the  payment  of  the  tax.  It  was 
within  the  power  of  the  legislature  to  have  made  a  reservation 
in  the  repealing  Act,  requiring  the  payment  of  the  tax  upon  the 
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excess  of  premiums  collected  for  the  year  1910;  but  it  did  not 
do  so.  The  Act  contains  no  reservation,  and  became  immediately 
operative.  Whatever  liability  there  was  upon  the  plaintiflE  to 
pay  any  tax  during  the  year  1911  attached  subsequent  to  the 
passage  of  the  repealing  Act.  Hence,  as  no  liability  had  attached 
at  the  time  the  levy  and  assessment  were  made,  they  were  both 
without  authority  of  law.  The  repeal  of  the  Code  provision  had 
[2]  the  effect  of  blotting  it  out  as  completely  as  if  it  had  never 
existed.     (36  Cyc.  1224.) 

There  is  no  suggestion  by  counsel  on  either  side  that  the  re- 
X>ealing  Act  violates  any  provision  of  the  Constitution  touching 
the  taxation  of  property,  or  that  by  virtue  of  it  the  plaintiff  has 
been  permitted  to  escape  the  payment  of  taxes  upon  any  of  its 

property  or  assets  subject  to  taxation  in  this  state. 

« 

The  judgment  is  affirmed. 

'Afflrmed. 

Mb.  Justicb  Smith  and  Mb.  Justigb  Holloway  concur. 


FEBBIS  BT  Aii.,  Appellants,  v.  McNALLT  bt  al., 

Bespondbnts. 

(No.  3,042.) 
(Submitted  February  5,  1912.    Decided  February  15,  1912.) 

[121  Pac.  889.] 

Mining    Claims — Ejectment — Location — Prerequisites — Conflict- 
ing  Claims — Rights  of  Parties — Costs — Appeal — Instructions — 
View  by  Jury — Estoppel — Harmless  Error — Equity  Cases — 
Findings — Extent  of  Review. 

Goete — Order  Taxing— Appeal. 

1.  An  appeal  does  not  lie  from  an  order  taxing  or  refusing  to  tax 
costs;  such  an  order  is  reviewable  only  on  appeal  from  the  judgment. 

Mining  Claims — Discovery — Rights  of  Locator. 

2.  Though  actual  possession  of  mineral  land  upon  the  public  domain 
without  a  location  is  valid  and  will  be  protected  against  a  mere  in- 
truder,  it  must  yield  to  one  who  has  connected  himself  with  the  govern- 
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ment  bj  making  difleoverj  of  mineral-beariiig  rock  in  place,  and  a 
▼alid  loeation. 

Same— Possesftion. 

8.  After  making  discoyeiy  and  posting  Us  notice  of  location  of  a 
quartz  lode  claim,  the  locator's  rights  are  superior  to  those  of  sub- 
sequent locators  for  the  time  allowed  to  complete  his  location,  whether 
ke  continues  in  actual  possession  or  not. 

Same — ^Location — ^Prerequisites. 

4.  To  constitute  a  quartz  lode  location  a  Talid  one,  there  must  haye 
been  a  discovery  and  a  compliance  with  the  requirements  of  section 
2283,  Bevised  Codes. 

Same — Conflict  in  Evidence — ^Verdict — Review. 

5u  Where  the  verdict  in  an  action  in  ejectment  was  based  on  conflicting 
evidence  and  the  jury,  after  hearing  it,  visited  and  viewed  the  premises 
in  controversy,  their  flnding  is  conclusive  on  appeal,  as  against  the  objec- 
tion that  the  evidence  is  insufficient  to  support  it. 

Same — Rights  of  Senior  and  Junior  Locators. 

6.  Subject  to  the  limitation  that,  where  one  has  made  discovery  of 
mineral-bearing  rook  in  place  and  posted  his  notice  of  location,  the  rights 
of  a  subsequent  locator  upon  the  same  ground  during  the  time  allowed 
to  the  former  by  section  2283,  Revised  Codes,  for  completing  his  loca- 
tion, are  so  far  subordinated  to  those  of  the  flrst  that,  to  the  extent  the 
two  are  in  conflict,  the  second  is  invalid,  the  rights  of  all  persons  to 
enter  upon  and  make  exploration  of  the  public  mineral  lands  with  the 
purpose  of  making  locations,  are  equal;  and  the  one  who  first  makes  a 
discovery  has  the  exclusive  right  to  make  the  first  location. 

Same— Ejectment — Ouster. 

7.  Evidence  in  an  action  in  ejectment  held  insufficient  to  show  an  ouster 
of  plaintiffs  from  a  quartz  lode  claim. 

Xaatmctions — ^Proper  Refusal. 

8.  An  instruction  which  assumes  a  fact  in  issue  is  properly  refused. 

Mining  Claims — Ejectment — ^Who  Entitled  to  Recover. 

9.  Plaintiffs,  who  were  not  in  possession  of  a  quartz  lode  claim  which 
they  sought  to  recover  in  an  action  in  ejectment,  were  not  entitled  to  a 
Terdict  except  upon  a  showing  of  title  in  themselves,  irrespective  of 
what  defendants  had  or  had  not  done  in  the  way  of  exploration  or  dis- 

^eovery;  in  such  a  case  plaintiff  can  recover  only  upon  the  strength  of 
his  own  title  and  not  upon  the  weakness  of  that  of  defendant. 

Same — ^Damages — Instructions — Harmless  Error. 

10.  Where  the  jury  in  an  action  in  ejectment  found  against  plaintiffs 
on  the  main  issue,  any  error  in  an  instruction  on  the  question  of  dam- 
ages was  harmless. 

Same — ^Instructions — Excluding  Evidence— Harmless  Error. 

11.  Error  in  excluding  evidence,  through  the  medium  of  an  Instruction, 
which  could  not  have  assisted  the  jury  in  arriving  at  a  conclusion,  was 
not  prejudicial. 

Same — ^Development  Work — What  Ineffectual. 

12.  One  who  has  failed  to  make  a  valid  location  of  a  quartz  lode  claim 
because  of  insufficient  development  work,  cannot,  after  a  second  locator 
has  made  discovery,  tack  work  performed  after  the  second  location  to 
that  previously  done  and  thus  render  nugatory  the  discovery  made  by 
the  latter. 

Same — ^Yiew  by  Jury — Estoppel  to  Allege  Error. 

13.  In  ejectment  to  recover  possession  of  a  mining  claim,  at  a  view 
of  th#  premises  by  the  jury,  one  of  the  jurors  asked  plaintiff  to  point 
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cut  tbe  Tern  lie  elaimed  to  have  diseovered.  The  plaintiff,  though  he  had 
been  explicitly  eautioned  not  to  comniunicate  with  the  jury,  shoveleil 
away  some  loose  iiiaterixl,  aiul  tlien  stopped,  being  unwilling  or  unable 
to  comply  further.  Held,  that  he  was  bo  far  at  fault  himself  rs  to  be 
estopped  to  claim  prejudice  on  the  ground  that  tbe  jury  received  evi- 
dence out  of  court. 

Same — View  by  Jury — Harmless  Error. 

14.  Alleged  error  in  permitting  loose  material  to  be  shoveled  out  of  a 
cut  made  on  a  mining  claim  in  oontrovexsy  in  an  action  in  eject mont, 
while  the  jury  were  viewing  the  premises,  was  harmless  where  nothing 
more  was  discovered  than  the  exact  condition  in  which  the  cut  was  left 
at  the  time  it  was  completed  by  appellants. 

Appeal  and  Error — Review  in  Eauity  Cases — Findings — Instructions. 

15.  The  findings  of  the  jury  in  an  equity  ease  are  advisory  only,  and,  when 
approved  by  the  trial  court,  will  be  deemed  the  findings  of  the  court ; 
hence  errors  in  instructione  and  irregularities  occurring  in  tbe  presence 
of  the  jury  will  not  be  considered  in  determining  the  correctness  of  the 
findings. 

Appeal  from  District  Court,  Broadwater  County;  W.  B.  C. 
Stewart,  Judge. 

Action  by  G.  F.  Ferris  and  another  against  M.  J.  McNally  and 
another.  From  an  order  denying  a  new  trial,  and  from  an  order 
overruling  a  motion  to  tax  costs  included  in  the  judgment,  plain- 
tiffs appeal.  Appeal  from  order  to  tax  costs  dismissed,  and 
order  denying  new  trial  affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Oalen  &  Mettler,  for  Appellants. 

Messrs.  Walsh  <fe  Nolan,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Action  in  ejectment.  The  plaintiffs  base  their  claim  of  title 
and  right  of  possession  to  the  ground  in  controversy  upon  an 
alleged  location  thereof  as  the  Grotto  quartz  lode  mining  claim. 
It  is  alleged  that  a  discovery  was  made  thereon  on  January  16, 
1909,  and  that  the  various  steps  required  to  complete  the  location 
were  thereafter  taken  and  the  proper  record  made.  Stripped 
of  immaterial  matters,  the  complaint  alleges  title,  possession  and 
right  of  possession  in  plaintiffs,  an  unlawful  entry  and  ouster  by 
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the  defendants  on  December  10,  1909,  and  the  vrithhokUng  of 
possession  by  them  since  that  date,  to  the  damage  of  plaiutiffs 
in  the  snm  of  $1,000.  In  their  answer  the  defendants  put  in 
issue  the  material  allegations  of  the  complaint,  and  allege  title 
in  themselves.  At  the  trial  it  was  disclosed  that  they  base  their 
claim  upon  a  location  of  the  ground  as  the  Silver  Star  quartz 
lode,  made  on  November  6, 1909.  The  jury  found  a  general  ver- 
dict for  the  defendants.  They  also  made  two  special  findings, 
viz.:  (1)  That  the  cubical  contents  of  the  discovery  cut  on  the 
Grotto  were  less  than  150  feet;  and  (2)  that  no  vein  or  deposit 
was  disclosed  therein.  Judgment  was  entered  accordingly.  The 
plaintiffs  have  appealed  from  an  order  denying  them  a  new 
trial.  They  have  also  attempted  to  appeal  from  an  order  over- 
ruling their  motion  to  tax  the  costs  included  in  the  judgment. 

1.  It  has  been  repeatedly  held  by  this  court  that  an  appeal  does 
not  lie  from  an  order  taxing  or  refusing  to  tax  costs.  Such  an 
[1]  order,  though  it  follows  the  judgment  in  point  of  time,  is 
in  theory  an  intermediate  order  reviewable  only  on  appeal  from 
the  judgment.  (State  ex  rel.  Pierson  v.  Millis,  19  Mont.  444, 
48  Pac.  773 ;  Murray  v.  Northern  Pac.  By.  Co.,  26  Mont.  268,  67 
Pac.  625.)  This  being  so,  and  there  being  no  appeal  from  the 
judgment,  the  questions  presented  in  connection  with  this  feature 
of  the  case  may  not  be  examined.  The  attempted  appeal  from 
this  order  is  therefore  dismissed. 

2.  Prom  the  evidence  it  appears  that  the  defendants  entered 
upon  the  premises  in  controversy  on  November  6,  1909.  At  that 
tiime  no  one  was  in  actual  possession.  Such  possession  as  plaintiffs 
had  was  constructive.  Therefore  their  right  to  recover  depends 
upon  the  validity  of  the  Grotto  location  through  which  they 
[2]  claim  title;  for  though  actual  possession  of  mineral  land 
upon  the  public  domain  without  a  location  is  valid,  and  will  be 
protected  against  a  mere  intruder  (1  Lindley  on  Mines,  216-219 ; 
Sparks  v.  Pierce,  115  U.  S.  408,  29  L.  Ed.  428,  6  Sup.  Ct.  Rep. 
102),  it  will  not  avail  as  against  one  who  peaceably  enters  for 
exploration  or  makes  a  valid  location.  Exclusive  right  of  posses- 
sion can  be  acquired  only  by  a  compliance  with  the  mineral  laws 
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of  the  United  States  and  the  local  laws,  not  inconsistent  there- 
with, requiring  discovery  and  location.  (Belk  v.  Meagher,  104 
U.  S.  279,  26  L.  Ed.  735 ;  Deffeback  v.  Hawke,  115  U.  S.  392,  29 
L.  Ed.  423,  6  Sup.  Gt.  Bep.  95;  Davis'  Admr.  v.  Wiebhold,  139 
U.  S.  507,  35  L.  Ed.  238,  11  Sup.  Ct.  Bep.  628 ;  Belk  v.  Meagher, 
3  Mont.  65 ;  BusseU  v.  Hoyi,  4  Mont.  412,  2  Pac.  25 ;  HatMUon  v. 
Huson,  21  Mont.  9,  53  Pac.  101 ;  27  Cyc.  55.)  Mere  naked  posses- 
sion must  yield  to  the  higher  right  acquired  by  one  who  has 
connected  himself  with  the  government. 

It  follows  that  one  who,  not  having  the  actual  possession,  seeks 
to  recover  it  from  another,  must  show  a  superior  right  in  himself, 
n<ainely  a  valid  location.  The  mineral  lands  of  the  United  States 
[3]  being  free  and  open  to  exploration  to  all  alike,  one  citizen 
has  an  equal  right  with  every  other  to  go  upon  and  occupy  them 
for  that  purpose.  He  will  be  protected  in  this  right,  and,  after 
his  discovery  and  the  posting  of  his  notice,  the  rights  of  others 
are  subordinated  to  his,  whether  he  continues  in  actual  possession 
or  not  for  the  time  allowed  by  the  local  laws  of  the  state  or  tern* 
tory  to  complete  his  location.  {Sanders  v.  Noble,  22  Mont.  110, 
55  Pac.  1037 ;  Helena  Gold  dk  Iron  Co.  v.  Baggaley,  34  Mont.  464, 
87  Pac.  455 ;  Erhardt  v.  Boaro,  113  U.  S.  527,  28  L.  Ed.  1113,  5 
Sup.  Ct.  Rep.  560;  27  Cyc  560.) 

The  controversy  at  the  trial,  so  far  as  plaintiffs  are  concerned, 
turned  upon  two  questions  of  fact,  viz.:  (1)  Whether  they  bad 
made  a  discovery  of  mineral-bearing  rock  in  place;  and  (2) 
whether  they  had  done  the  amount  of  exploration  work  required 
by  the  statute  to  make  their  location  valid.  The  evidence  was  in 
irreconcilable  conflict  upon  both  of  these  questions.  While  there 
was  direct  and  positive  testimony  tending  to  show  that  in  the 
open  cut  designated  by  plaintiffs  as  their  discovery  cut  there  was 
disclosed  a  vein  several  inches  in  thickness,  bearing  gold  in  pay- 
ing quantities,  and  several  pieces  of  mineralized  rock,  alleged 
to  have  been  taken  from  the  cut,  were  exhibited  to  the  juiy,  the 
testimony  of  defendants'  witnesses  tended  as  strongly  to  show 
that  there  was  no  disclosure  of  rock  in  place,  or  otherwise,  of  a 
mineral-bearing  character.    The  same  hopeless  conflict  is  found 
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in  the  testimony  touching  the  cubical  contents  of  the  discovery 
cut.  The  statute  (Rev.  Codes,  sec.  2283)  requires  the  locator  to 
do  his  exploration  work  within  sixty  days  after  posting  his  notioe. 
This  may  consist  of  a  shaft  sunk  vertically  at  the  point  of  discov- 
ery to  the  depth  of  at  least  ten  feet  from  its  lowest  rim  at  the 
surface,  or  deeper  if  necessary  to  disclose  the  vein  or  deposit 
located,  the  cubical  contents  of  which  shall  be  not  less  than  150 
feet,  provided  that  it  may  consist  of  an  open  cut  or  tunnel  which 
discloses  the  vein  or  deposit  at  a  depth  of  at  least  ten  feet  below 
the  natural  surface  of  the  earth,  representing  an  excavation  of  at 
least  150  cubic  feet;  "provided,  also,  that  where  the  vein,  lode  or 
deposit  is  disclosed  at  a  less  vertical  depth  than  ten  feet,  any 
deficiency  in  the  depth  of  the  discovery  shaft,  cut  or  tunnel  may 
be  compensated  for  by  any  horizontal  extension  of  such  working, 
or  by  an  excavation  done  elsewhere  upon  the  claim,  equaling 
in  cubical  contents  the  cubical  extent  of  such  deficiency ;  but  in 
every  case  at  least  seventy-five  cubic  feet  of  excavation  shall  be 
made  at  the  point  of  discovery." 

It  is  not  necessary  to  cite  authorities  to  the  point  that  without 
[4]  a  discovery  there  cannot  be  a  valid  location,  nor  to  the 
point  that  a  compliance  with  the  requirements  of  the  state  statute 
is  a  necessary  prerequisite.  These,  however,  are  in  point :  U.  S. 
Bev.  Stats.,  sec.  2320  (U.  S.  Gomp.  Stats  1901,  p.  1424) ;  Sanders 
▼.  Noble,  supra;  Upton  v.  Larkin,  7  Mont.  449,  17  Pac.  728; 
Mares  v.  DUlon,  30  Mont.  117,  75  Pac.  963 ;  Baker  v.  Butte  City 
Water  W.  Co,,  28  Mont.  222,  104  Am.  St.  Rep.  683,  72  Pac.  617 ; 
Butte  City  Water  W.  Co.  v.  Baker,  196  U.  S.  119,  49  L.  Ed.  409, 
25  Sup.  Ct.  Rep.  211 ;  Chrisman  v.  Miller,  197  U.  S.  313,  49  L. 
Ed.  770,  25  Sup.  Ct.  Rep.  468. 

The  testimony  of  the  defendants'  witnesses  tended  to  show  that 
at  the  time  the  location  of  the  Silver  Star  was  made  the  cut  was 
in  the  same  condition  as  it  was  when  the  Orotto  location  was  com- 
pleted, that  by  actual  measurement  its  cubical  contents  did  not 
exceed  eighty  feet,  and  that  no  work  in  ^y  substantial  amount 
had  been  done  elsewhere  upon  the  claim.  We  shall  not  under- 
take to  state  and  examine  the  evidence  in  detail.    This  would 
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serve  no  purpose  other  than  to  extend  this  opinion  and  demon- 
strate to  counsel  for  plaintiffs  that  we  have  been  as  industrious 
in  the  examination  of  this  case  as  they  were  in  their  prepa- 
ration for  its  presentation  to  this  court.  We  are  content  to  leave 
them  to  presume  that  we  have  fully  discharged  our  duty  in  this 
behalf.  It  is  sufficient  to  say  that  it  was  the  exclusive  province 
of  the  jury  to  find  the  facts.  Besides,  having  heard  and  observed 
the  witnesses  during  the  course  of  the  trial,  they  subsequently, 
[5]  in  charge  of  the  sheriff  accompanied  by  the  presiding  judge, 
visited  the  premises  in  controversy.  They  thus  had  an  opportun- 
ity to  verify  the  statements  of  the  witnesses  as  to  any  discovery 
made  by  plaintiffs,  as  well  as  to  judge  for  themselves  of  the  cubical 
contents  of  the  excavation  there  made.  Their  conclusion  cannot 
be  reviewed  by  this  court.  Hence  the  principal  contention  made 
by  counsel  for  the  plaintiffs,  viz,,  that  the  evidence  is  insufficient 
to  justify  the  verdict,  must  be  overruled. 

3.  Counsel  contend  that  the  court  erred  in  refusing  to  direct 
a  verdict  for  the  plaintiffs.  This  contention  proceeds  upon  the 
assumption  that,  although  the  Grotto  location  was  not  shown  by 
uncontradicted  evidence  to  be  completed  and  therefore  valid, 
nevertheless  the  plaintiffs  had  an  equal  right  with  the  defendants 
to  occupy  the  ground  covered  by  it,  in  order  to  complete  their 
location  pending  the  exploration  being  made  by  the  latter,  look- 
ing to  the  final  location  of  the  Silver  Star  claim.  Until  a  dis- 
covery had  been  made  by  the  defendants  and  notice  of  location 
posted,  the  right  of  the  parties  to  go  upon  the  ground  was  equal; 
for,  upon  the  assumption  that  the  plaintiffs  had  not  made  a 
discovery  or  complied  with  the  statute  by  doing  the  necessary 
excavation  work  prior  to  the  record  of  their  location,  the  ground 
was,  at  the  time  of  defendants'  entry,  still  a  part  of  the  public 
domain  and  open  to  location.  By  discovery  and  the  posting  of 
[6]  notice  of  claim  the  discoverer  acquires  a  right  to  make  a 
location  to  the  exclusion  of  one  who  thereafter  enters  and  makes 
a  location  pending  the  time  allowed  by  the  statute  (Rev.  Codes, 
sec.  2283)  to  complete  the  marking  of  the  boundaries  and  the 
required  excavation  work.    Under  this  condition,  the  rights  of 


45  Mont.]  FsBRis  et  al.  v.  McNallt  st  au  27 

the  second  locator  are  so  far  subordinated  to  those  of  the  first 
that,  to  the  extent  the  two  locations  are  in  conflict,  the  second  is 
invalid.  {Sanders  v.  Noble,  supra;  Helena  Oold  iS;  Iron  Co,  v. 
Baggaley,  supra;  Street  v.  Delta  Min.  Co.,  42  Mont.  371,  112 
Pac.  701.)  Subject  to  this  limitation,  the  rights  of  all  persons  to 
enter  upon  and  make  explorations  of  the  public  mineral  lands 
with  the  purpose  of  making  locations  upon  them  are  equal,  and 
the  one  who  first  makes  a  discovery  has  the  exclusive  right  to 
make  the  first  location.  (Hanson  v.  Craig,  170  Fed.  62,  95  C.  C. 
A.  338.)  It  must,  therefore,  follow,  as  counsel  contend,  that,  if 
during  the  continuance  of  the  common  occupancy  one  person 
ousts  another  from  his  possessio  pedis,  the  law  will  restore  such 
other  to  his  possession. 

The  evidence  shows  that  the  defendants  posted  their  notice  on 
[7]  November  6,  1909.  They  thereafter  continued  work  until, 
as  they  claim,  they  finally  completed  their  location.  During  the 
latter  part  of  November  or  the  early  part  of  December,  plaintiffs 
employed  a  miner  to  do  excavation  work  in  the  Grotto  discovery 
cut.  At  the  suggestion  of  defendant  McNally  that  there  would 
probably  be  litigation  over  the  respective  rights  of  plaintiffs  and 
defendants  because  of  their  conflicting  locations,  and  it  would  be 
best  to  leave  the  excavation  as  it  then  was,  the  work  was  discon- 
tinued. About  the  same  time  the  plaintiffs  employed  another 
miner  to  do  the  work  at  the  same  place.  While  so  engaged,  he 
shoveled  out  from  an  old  excavation  near  by  about  250  pounds 
of  material  which  had  been  shoveled  into  it  during  the  process  of 
excavation  of  the  discovery  cut.  At  the  instance  of  defendant 
McNally  this  miner  also  stopped  work.  So  far  as  the  record 
shows,  there  was  neither  threat  of  violence  nor  coercion.  On 
the  contrary,  the  evidence  tends  to  show  rather  that  plaintiffs 
acquiesced  in  the  stopping  of  the  work  at  this  point,  and  that, 
instead  of  suffering  an  unlawful  ouster  at  the  hands  of  defend- 
ants, the  plaintiffs  were  content  to  rest  their  claims  exclusively 
upon  the  Grotto  location  and  abide  the  consequences,  being 
entirely  willing  at  the  suggestion  of  McNally  to  allow  the  physi- 
cal conditions  as  they  were  to  stand  undisturbed  as  the  evidence 
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of  their  rights.  ''An  oiuster  is  a  wrongful  dispossession  or  excla- 
sion  of  a  party  from  real  property  who  is  entitled  to  the  posses- 
sion." (Anderson's  Law  Dictionary.)  The  evidence  referred 
to  falls  far  short  of  showing  any  wrong  on  the  part  of  the 
defendants,  except  upon  the  assumption  that  the  Orotto  location 
was  valid,  whereas  its  validity  was  the  vital  issue  in  the  case. 
There  is  no  evidence  tending  to  show  that  the  plaintiffs  were 
excluded  from  working  at  any  other  point  within  the  boundaries 
of  the  Grotto  location,  or  that  they  were  even  requested  to 
abstain  from  work.  Furthermore,  the  plaintifb  were  not  upon 
the  ground  asserting  the  right  to  complete  their  exploration 
work,  but  were  asserting  an  exclusive  right  to  possession  under 
the  Grotto  location. 

4.  Complaint  is  made  that  the  court  erred  in  refusing  plain- 
tiffs' requested  instructions  7  and  8,  and  in  giving  instructions 
1  and  3,  as  follows : 

**No.  7.  You  are  instructed  that  the  defendants  would  have 
no  right  as  against  the  plaintiffs  in  this  case  until  they  had  first 
made  a  valuable  discovery  of  mineral  upon  the  ground  in  con* 
troversy,  and  that  they  must  establish  the  fact  of  such  discovery 
by  a  preponderance  of  the  evidence."     (Refused.) 

**No.  8.  You  are  further  instructed  that,  if  you  find  that  the 
plaintiffs  fully  complied  with  the  law  in  locating  the  Grotto  lode 
before  any  discovery  was  made  of  valuable  mineral  thereon  by 
the  defendants,  then  such  discovery  by  said  defendants,  even  if 
you  believe  it  to  have  been  made  by  them,  would  give  them  no 
rights  as  against  the  plaintiffs,  and  you  must  find  for  the  plain- 
tiffs."    (Refused.) 

**No.  1.  In  this  case  a  controversy  exists  between  the  plaintiffii 
and  defendants  for  the  ground  which  was  located  by  the  plain- 
tiffs as  the  Grotto  and  located  by  the  defendants  as  the  Silver 
Star,  and  the  only  questions  material  for  you  to  consider  in 
connection  with  this  controversy,  aside  from  damages  in  case  you 
find  for  plaintiffs,  are  whether  the  plaintiffs  in  connection  with 
their  location  of  the  ground  performed  such  discovery  work  as 
the  law  requires,  and  whether  they  discovered  a  vein,  lode  or 
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deposit  so  as  to  authorize  its  location  by  them  as  mineral." 
(Given.) 

''No.  3.  In  this  case  there  is  no  evidence  that  work  was  done 
elsewhere  than  at  the  point  of  discovery  before  the  attempted 
location  by  the  defendants,  and,  unless  the  plaintiffs  have  estab- 
lished by  a  preponderance  of  the  evidence  that  the  cubical 
contents  of  the  cut  or  excavation  made  by  them  was  150  feet  or 
more,  then  your  verdict  should  be  for  the  defendants." 
(Given.) 

Plaintiffs'  request  numbered  7  was  properly  refused.  It 
[8}  involves  the  assumption  that  the  plaintiffs'  location  was 
valid,  whereas,  as  already  said,  this  was  the  vital  issue  to  be 
determined  by  the  jury. 

It  assumes,  also,  that  plaintiffs  were  entitled  to  a  verdict 
solely  upon  the  ground  th*at  they  had  attempted  to  make  the 
[93  Grotto  location,  unless  the  defendants  had  shown  by  a 
preponderance  of  the  evidence  that  they  had  made  a  discovery  at 
the  time  they  posted  their  notice.  The  plaintiffis,  not  being  in 
possession  at  the  time  of  defendants'  entry,  could  not  recover 
except  upon  a  showing  of  title  in  themselves  by  a  preponderance 
of  the  evidence,  without  regard  to  what  the  defendants  had  done 
in  the  way  of  exploration  and  discovery.  Plaintiffs  could  re- 
cover only  upon  the  strength  of  their  own  title,  and  not  upon  the 
weakness  of  that  of  defendants. 

Nor  was  there  error  in  the  refusal  of  plaintiffs'  request  num- 
bered 8.  As  an  abstract  proposition  of  law  we  think  it  is  correct , 
the  word  "valuable"  appearing  therein,  which  is  the  subject  of 
criticism  by  counsel  for  defendants,  not  being  misleading  in 
view  of  the  definition  of  the  terms  "vein,"  "lode,"  and  "de- 
posit" as  given  by  the  court  in  another  instruction.  The  issues 
upon  which  the  jury  were  required  to  find,  apart  from  that  of 
damages,  were  whether  the  plaintiffs  had  made  a  discovery,  and 
had  done  the  necessary  work  to  complete  the  Grotto  location. 
In  other  instructions  they  were  told  that,  if  they  found  both 
these  issues  for  plaintiffs,  their  verdict  should  be  returned  ae- 
cordingly,  and  that  it  should  include  such  amount  of  damages 
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as  they  thoug:ht  the  plaintiflfs  entitled  to  under  the  evidence.  It 
seems  impossible  that  under  this  condition  of  the  instructions  the 
plaintiflfs  were  prejudiced  by  the  refusal  of  this  request. 

The  criticism  of  instruction  No.  1,  as  given,  is  that  it  with- 
drew from  the  jury  the  question  of  damages.  This  complaint 
is  without  merit.  The  instruction  speaks  for  itself.  Inasmuch 
as  the  jury  found  against  the  plaintiffs  on  the  main  issue,  it  was 
[10]  not  necessary  for  them  to  consider  the  question  of  dam- 
ages. Even  so,  at  the  proper  place  in  the  charge  the  court  told 
the  jury  that,  if  they  found  the  main  issue  for  the  plaintiffs, 
they  should  also  include  in  their  verdict  damages  in  such  amount 
as  the  evidence  justified. 

It  is  said  of  instruction  No.  3  that  the  court  erred  in  telling 
the  jury  that  there  was  no  evidence  that  excavation  work  had 
been  done  at  any  other  place  than  at  the  point  of  discovery 
before  the  *' attempted  location  by  the  defendants."  A  careful 
reading  of  the  evidence  shows  this  statement  to  be  substantially 
true.  The  only  evidence  tending  to  show  that  plaintiffs  had  done 
any  work  other  than  that  done  in  the  discovery  cut  was  that 
referred  to  above,  which  consisted  in  the  shoveling  out  of  the  old 
excavation  250  pounds  of  material.  The  evidence  elsewhere 
showed  that  most  of  the  debris  taken  from  the  cut  had  been 
thrown  into  this  excavation.  At  best,  the  work  was  not  new, 
but  was  confined  merely  to  moving  a  second  time  the  debris 
originally  taken  out.  But  aside  from  this,  there  was  no  state- 
ment by  any  witness  as  to  the  cubical  contents  of  the  resulting 
excavation.  The  evidence  was  therefore  not  of  such  a  character 
[11]  as  to  aid  the  jury  in  making  up  their  conclusion.  Hence 
the  court  did  not  err  in  excluding  it,  as  it  impliedly  did  in  the 
instruction  complained  of.  But,  aside  from  these  considerations 
the  work  in  question  was  done  after  the  date  at  which  the  de- 
fendants testified  they  had  made  their  discovery  and  posted  their 
notice.  Assuming  that  these  acts  had  been  done  by  them,  the 
[12]  plaintiffs,  not  having  theretofore  made  a  valid  location, 
could  not  tack  work  then  done  to  that  theretofore  performed,  and 
thus  render  nugatory  the  discovery  made  by  defendants. 
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5.  The  trial  was  concluded  on  March  9,  1910.  At  the  close 
of  the  evidence  the  judge  with  the  jury  in  charge  of  an  officer 
went  to  view  the  discovery  cut  upon  the  Grotto  claim.  The 
plaintiff  Ferris  was  present,  as  was  also  defendant  McNally. 
The  latter  bad  one  Gleason  to  shovel  out  of  the  cut  such  debris 
as  had  fallen  into  it  during  the  previous  winter.  Whether  this 
work  was  ordered  by  the  judge  does  not  appear.  After  the  work 
was  done,  one  of  the  jurors  requested  Ferris  to  point  out  the 
vein  or  lead  about  which  he  had  testified.  Ferris  thereupon  got 
into  the  cut,  but,  after  moving  some  loose  material  therefrom 
with  a  shovel,  stopped  work,  and  did  nothing  further,  being 
unable  or  unwilling  to  respond  to  the  juror's  request.  Conten- 
tion is  made  that  the  plaintiffs  suffered  prejudice  in  that  the  jury 
received  evidence  out  of  court.  The  statute  (Rev.  Codes,  sec. 
6747)  permits  the  jury  to  have  a  view  of  the  property  which  is 
the  subject  of  litigation,  or  of  the  place  at  which  any  material 
fact  occurred.  The  purpose  of  the  provision  is  to  enable  the 
jury  to  apply  the  testimony  of  the  witnesses  to  the  observed 
conditions  about  which  they  have  spoken,  and  also  to  determine 
the  truth  of  statements  made  by  them  with  reference  to  these 
conditions.  {Ormund  v.  Oranite  Mt,  Min.  Co,,  11  Mont.  303, 
28  Pac.  289.)  Otherwise  the  inspection  would  be  a  mere  idle 
ceremony  without  any  useful  purpose.  The  incident  complained 
of,  though  perhaps  irregular  in  view  of  the  provision  of  the 
statute  that  the  persons  appointed  by  the  court  to  attend  the  jury 
on  behalf  of  the  parties,  may  not  communicate  with  them  further 
than  to  point  out  the  property  or  the  place  at  which  any  material 
fact  occurred,  and  that  no  other  person  shall  speak  to  them  on 
[13]  any  subject  connected  with  the  trial,  yet,  under  the  cir- 
cumstances, the  plaintiff  Ferris  was  so  far  at  fault  by  taking 
part  in  it  that  he  cannot  allege  prejudice.  As  appears  from  the 
affidavit  of  plaintiff's  counsel,  Ferris  had  been  given  explicit 
instructions  not  to  communicate  with  the  jury  or  make  any  state- 
ment in  their  presence.  He  was  not  under  any  obligation  to 
respond  to  the  request  of  the  juror.  In  view  of  the  advice  of 
his  counsel,  he  must  have  known  this.    So,  therefore,  whether 


32  Febris  bt  al.  t;.  McNallt  et  au       [Dec.  T.  11 

he  was  unable  to  respond  or  changed  his  mind  and  for  that  rea- 
son refused  to  do  so,  he  cannot  complain  that  the  jury,  perhaps, 
interpreted  his  silence  against  him. 

With  reference  to  the  work  done  by  Gleason  in  shoveling  the 
loose  material  out  of  the  discovery  cut,  it  may  be  said  that  this 
[14]  could  not  possibly  have  prejudiced  the  plaintifEs,  for  the 
reason  that  it  disclosed  to  the  jury  exactly  the  condition  in  which 
the  cut  was  at  the  time  it  was  completed  by  the  plaintiffs. 

We  have  disposed  of  this  case  as  one  at  law.  Counsel  for 
plaintiffs  insist  in  their  briefs  that  it  is  equitable  in  character  in 
the  nature  of  an  action  to  quiet  title.  If  we  accept  this  as  the 
proper  theoiy  and  apply  to  it  the  liberal  mode  of  review  applica- 
ble to  cases  in  equity,  the  questions  arising  upon  the  instructions 
as  well  as  the  incident  attending  the  inspection  made  by  the  jury 
[15]  become  wholly  immaterial.  The  findings  of  the  jury  are, 
in  equity  cases,  to  be  viewed  as  the  findings  of  the  judge  and  as 
emanating  from  him.  Therefore  errors  in  the  instructions,  as 
well  as  irregularities  which  may  have  occurred  in  the  presence 
of  the  juiy,  are  not  to  be  taken  into  consideration  in  determining 
the  propriety  of  the  findings.  The  office  of  the  jury  in  such  eases 
is  merely  advisory.  {Lawlor  v.  Kemper^  20  Mont.  13,  49  Pac. 
398 ;  Power  v.  Lenoir,  22  Mont.  169,  56  Pac.  106 ;  Wetzstein  v. 
Largey,  27  Mont.  212,  70  Pac.  717.)  Any  error  committed  by 
the  court  in  submitting  the  case  to  them  is  deemed  to  have  been 
corrected  by  the  judge  when  he  came  to  consider  the  adoption 
of  their  findings. 

The  order  is  affirmed. 

•Affirmed* 

Mb.  Justice  Smith  and  Mb.  Justice  Hollowat  concur. 
Rehearing  denied  March  4, 1912. 
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Waters  and  Watercourses — Flooding  Lands — Defenses — Act  of 
Ood — Erroneous  Instruction — Measure  of  Damages — Bailr 
roads — Construction  Work — Custom — Evidence. 

Waters  and  Watercourses — ^Fk)oding  Land — Act  of   Qod^— Erroneous   In- 
struction. 

1.  In  an  action  against  a  railroad  company  for  negligence  in  making 
an  excavation  near  a  riyer  without  constructing  a  sufiScient  embank- 
ment to  prevent  overflows,  an  instruction  whieh,  after  defiuing  an  act  of 
God,  stated  that  a  person  is  not  liable  for  injuries  resulting  therefromi 
"provided  reasonable  and  ordinary  care  is  exercised  to  guard  against 
such  occurrences,"  was  erroneous,  siuce  a  person  is  not  bound  to  an- 
ticipate or  guard  against  an  act  of  God. 

CUune — ^Aet  of  God  and  Negligence  as  Concurring  Causes. 

d.  If  an  act  of  God  alone  would  not  have  produced  the  injury  com- 
plained of,  but  plaintiff's  loss  was  made  possible  by  reason  of  a  prior, 
coincident  or  subsequent  negligent  act  of  the  defendaat|  the  lattfir  ia 
Mable  because  his  act  is  causa  sine  qua  non. 

Same — Construction  Work — Custom — Evidence. 

3.  Proof  that  the  work  of  constructing  a  railroad  along  a  watercourse 
was  done  in  the  customary  manner  does  not  alone  disprove  negligence; 
there  must  be  proof  that  such  custom  was  the  custom  of  ordinarily 
prudent  and  careful  men. 

Same — Measure  of  Damages^Instruction. 

4.  Instruction  on  measure  of  damages  to  land  by  flooding  thereof,  rg* 
viewed  and  held  not  objectionable. 

Apx>eal  from  District  Court,  Oranite  County;  Geo.  B.  Winston, 
Judge. 

Action  by  Ella  F.  Lyon  against  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  of  Montana  and  others.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trials  defend- 
ants appeaL    Reversed  and  remanded. 

Mr.  H.  E.  Field,  Mr.  Geo.  W.  Korte,  of  the  bar  of  Seattle,  and 
Mr.  H.  C.  Stiff,  submitted  an  original  and  a  reply  brief,  in  be- 
half of  Appellants.    Mr.  Korte  argued  the  cause  orally. 

46  Mont.- 
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It  is  our  contention  that  the  law  laid  down  by  th€  trial  court 
is  not  the  law  which  governs  cases  involving  the  original  right 
to  construct  works  with  its  attendant  anticipatory  degree  of  care, 
such  as  would  arise  in  the  case  at  bar.  The  rule  of  law  declared 
by  it  is  principally  that  imposed  upon  common  carriers  in  the 
discharge  of  their  absolute  duties  with  reference  to  passengers 
and  freight.  This  rule  is  one  of  absolute  liability  where  the 
resulting  damage  could  have  been  prevented,  had  the  carrier  not 
been  negligent  in  delaying  the  operation  of  its  train.  Liability 
is  imposed  regardless  of  whether  the  damage  was  caused  by  an 
ordinary  or  extraordinary  flood,  or  act  of  God.  But  if  the 
superior  force  would  have  produced  the  same  damage,  whether 
the  carrier  had  been  negligent  or  not,  its  negligence  is  not  deemed 
the  cause  of  Hie  injury  and  there  is  no  liability.  (Shearman  & 
Eedfield  on  Negligence,  4th  ed.,  sec.  39 ;  Wald  v.  Pittsburgh  etc. 
B.  Co,,  162  111.  5^5,  53  Am.  St.  Rep.  332,  35  L.  R.  A.  356,  44  N. 
E.  889.)  The  rule,  however,  has  no  room  whatever  in  a  c%»e 
where  original  construction  work  is  carried  on  and  where  the 
only  duty  imposed  upon  the  engineers  in  charge  is  to  foresee 
not  extraordinary  floods  but  ordinary  floods.  No  culpable  act 
can  possibly  be  committed  except  in  failing  to  foresee  the  ordi- 
nary flood  waters.  For,  if  the  flood  was  extraordinary,  as  extra- 
ordinary was  defined  by  the  trial  court,  its  force  was  irresistible ; 
it  required  no  additional  force  from  the  hand  of  man  to  make  it 
irresistible,  and  no  amount  of  foresight  could  have  known  of 
its  coming. 

The  following  cases  bear  out  our  complaint  that  where  the 
court  defines  an  act  of  God  to  be  an  extraordinary  flood  whose 
magnitude  and  destructiveness  could  not  be  prevented  by  ordi- 
nary foresight,  and  where  the  charge  of  negligence  is  confined 
to  failing  to  foresee  such  a  flood,  it  is  error  to  give  an  instruc- 
tion which  in  terms  tells  the  jury  that,  '*if  the  leaving  of 
the  berme  concurred  with  that  which  could  not  be  foreseen,  we 
were  liable  and  could  not  plead  the  severity  of  the  flood  unless 
the  damage  would  not  have  occurred  if  we  had  exercised  reason- 
able care  in  the  maintenance  of  the  berme";  for  the  reasonable 
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care  in  the  construction  and  maintenance  of  the  berme  to  be 
exercised  by  appellant  was  only  in  foreseeing  the  ordinary  flood 
waters  of  Hellgate  river  and  not  the  acts  of  God  or  the  extra- 
ordinary flood  waters.  The  moment  the  flood  became  an  act  of 
Qod,  that  very  moment  ended  every  duty  imposed  upon  appellant 
by  law.  {Coleman  v.  Railway  Co.,  36  Mo.  App.  476;  Polack  v. 
Piocke,  35  Cal.  416,  95  Am.  Dec.  115;  Baltimore  &  0.  U,  R.  Co. 
V.  Sulphur  Spring  School  District,  96  Pa.  65,  42  Am.  Rep.  529, 
2  Am.  &  Eng.  Ry.  Cas.  166 ;  Kansas  C,  Ry.  v.  Williams,  3  Ind. 
Ter.  352,  58  S.  W.  570,  19  Am.  &  Eng.  Ry.  Cas.,  n.  s.,  361; 
American  Locom^otive  Co.  v.  Hoffman,  105  Va.  343,  8  Ann.  Cas. 
773,  6  L.  R.  A.,  n.  s.,  252,  54  S.  E.  25 ;  Eagan  v.  Central  Vt.  Ry. 
Co.,  81  Vt.  141,  130  Am.  St.  Rep.  1031,  16  L.  R.  A.,  n.  s.,  928, 
69  Atl.  732 ;  Emry  v.  Raleigh  cfe  O.  R.  Co.,  102  N.  C.  209,  11  Am. 
St.  Rep.  727,  9  S.  E.  139 ;  Campbell  v.  Bear  River  Min.  Co.,  35  Cal. 
679;  If.  K.  &  T.  Ry.  Co.  v.  Bell  (Tex.  Civ.  App.),  93  S.  W.  198.) 
Such  tortious  cases  as  Mvlrone  v.  Marshall,  35  Mont.  238,  88  Pac. 
797,  as  well  as  the  carrier  cases  above  referred  to,  where  unpre- 
cedented floods  are  involved,  rest  upon  the  principle  of  law  that 
if  the  act  of  God,  with  which  the  negligent  act  of  defendants  con- 
curred, could  have  been  avoided  by  warning  in  time  of  its  approach 
the  defendants  are  liable,  while  the  cases  we  are  about  to  cite 
clearly  hold  there  cannot  be  a  co-operative  cause  or  a  concurrent 
act  with  an  act  of  God  which  could  not  be  foreseen.  Such  flood 
cases  as  the  one  at  bar  rest  upon  the  principle  that  only  those  floods 
which  can  be  foreseen  can  be  avoided.  Hence,  in  order  to  avoid 
we  must  have  some  knowledge,  for  without  knowledge  there  can 
be  no  co-operation,  concurrence  or  contribution.  (See  Pinkerton 
V.  Railway  Co.,  117  Mo.  App.  288,  93  S.  W.  849 ;  Wald  v.  Railway 
Co.,  supra;  Long  v.  Railway  Co.,  147  Pa.  343,  30  Am.  St.  Rep. 
732,  14  L.  R.  A.  741,  23  Atl.  459;  Elam  v.  Railway  Co.  (Mo. 
App.),  93  S.  W.  851.) 

The  burden  of  proving  that  appellant  knew,  or  by  the  exer- 
cise of  reasonable  care  might  have  known,  of  the  coming  of  the 
flood  of  1908  was  upon  respondent.  (See  Elam  v.  Railway  Co., 
supra;  Railway  Co.  v.  Reeves,  10  Wall.  (U.  S.)    176,  19  L.  Ed. 
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909;  Long  v.  Railway  Co,,  supra;  Railway  Co.  v.  Huffman,  36 
Tex.  Civ.  App.  307,  81  S.  W.  537.)  Appellant  showed  the  cause 
of  the  damage  to  be  an  unknown  quantity  of  water  from  three  to 
five  feet  in  depth,  produced  by  the  hand  of  God,  which  no  man 
could  have  foreseen  or  calculated  against.  This  showing  elimi- 
nated the  berme  and  with  it  disappeared  the  prima  facie  showing 
of  respondent  that  it  was  negligently  allowed  to  be  created ;  for 
the  rule  of  law  is,  that  if  the  superior  force  would  have  produced 
the  same  damage,  appellant's  negligence  is  not  deemed  the  cause 
of  the  injury.  The  negligence,  if  any  has  been  shown,  is  exon- 
erated, because  the  damage  actually  caused  would  have  been 
suffered  whether  or  not  appellant  had  its  railroad  in  existence. 
(Railway  Co.  v.  Reeves,  supra;  Railway  Co.  v.  Williams,  3  Ind. 
Ter.  352,  58  S.  W.  570, 19  Am.  &  Eng.  Ry.  Cas.,  n.  s.,  361 ;  Shear- 
man &  Bedfield  on  Negligence,  4th  ed.,  sec.  39 ;  Wald  v.  Railway 
Co.,  Long  v.  Railway  Co.,  Baltimore  &  0.  Ry.  Co.  v.  Sulphur 
Spring  etc.  Dist.,  Eagan  v.  Railway  Co.,  supra.) 

The  authorities  hold  that  evidence  of  recurring  extraordinary 
floods  is  not  proof  that  the  flood  in  question  was  not  extraor- 
dinary and  is  not  evidence  that  defendant  is  liable  because  a 
flood  occurred  which  was  like  it  or  greater  than  it.  {Eagan  v. 
Railway  Co.,  supra;  Norris  v.  Railway  Co.,  23  Pla.  182,  11  Am. 
St.  Rep.  355,  1  South.  475;  Central  Trust  Co.  v.  Railway  Co.,  57 
Fed.  441 ;  Railway  Co.  v.  GiUHand,  56  Pa.  445,  94  Am.  Dee.  98 ; 
Inhabitants  of  Palmyra  v.  Company,  99  Me.  134,  58  Atl.  674; 
People  V.  Company,  22  111.  App.  159 ;  Oarfield  v.  Onlario,  22  Oat. 
App.  Rep.  128.) 

The  court  erred  in  allowing  witnesses  to  testify  to  market 
values  based  solely  upon  the  net  income  from  the  land.  The  true 
rule  as  to  the  damage  for  which  the  law  compels  compensation 
is  what  a  stranger  would  pay  plaintiff  for  her  land  on  the  market. 
The  authorities  supporting  pur  contention  are  as  follows :  Rail- 
way Co.  V.  Galgiani,  49  Cal.  140 ;  De  Bovl  v.  Railway  Co.,  Ill 
111.  499 ;  Hamory  v.  Railway  Co.,  222  Pa.  631,  72  Atl.  229 ;  Burt 
V.  Wigglesworth,  117  Mass.  302  j  Pittsburg  &  W.  Railway  v. 
Patterson,  107  Pa.  461. 
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In  behalf  of  Respondent,  Messrs.  Walsh  dk  Nolan  submitted  a 
brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

The  decisions  of  this  court  on  the  subject  ''act  of  Ood"  leave 
no  room  for  doubt  as  to  the  correctness  of  the  instructions  which 
are  assailed  by  appellant.  In  the  case  of  Frederick  y.  Hale,  42 
Mont.  153,  112  Pac.  70,  this  court  said: -''We  think  instruction 
No.  6,  given  by  the  court,  is  not  open  to  any  objection  made  to  it 
in  the  trial  court.  In  effect  this  instruction  told  the  jury  that 
if  the  injury  to  plaintiff's  property  was  occasioned  by  a  com- 
bination of,  first,  negligence  on  the  part  of  the  defendant,  and, 
second,  an  unprecedented  flood,  or,  in  other  words,  an  act  of 
Grod,  then  the  plaintiff  would  still  be  entitled  to  recover  if  the 
n<^ligence  of  the  defendant  was  a  proximate  cause  of  the  injury. 
No  doubt  had  the  defendant  requested  it,  the  trial  court  would 
have  defined  'proximate  cause'  in  the  language  of  this  court  in 
Mize  V.  Rocky  Mountain  Bell  Tel.  Co.,  above.  The  instruction! 
correctly  states  the  law  as  declared  by  this  court  in  the  case  of 
Meisner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac  130,  Mvlrone  v. 
Marshall,  35  Mont.  238,  88  Pac.  797,  and  Birsch  v.  Citizens'  Elec- 
tric Co.,  36  Mont.  574,  93  Pac.  940."  The  instructions  under 
review  went  beyond  the  doctrine  of  these  cases  and  announced  a 
rule  much  more  favorable  to  appellants  by  declaring  that  no  re-  • 
oovery  could  be  had  unless  the  negligent  act  complained  of 
occasioned  the  injury. 

It  is  claimed  that  the  case  should  be  reversed  because  the  esti- 
mate of  the  witnesses  as  to  the  value  of  the  land  destroyed  is 
based  on  what  the  land  was  capable  of  producing  rather  than  on 
its  salable  and  market  price.  Four  of  the  cases  cited  by  appel- 
lant have  no  application,  and  the  fifth  (Railway  Co.  v.  Oalgiani, 
49  Cal.  140)  has  so  only  in  a  remote  way.  The  witnesses  in 
question  were  competent  to  testify  as  to  the  value  of  this  land. 
They  knew  the  land,  they  were  farmers,  and,  outside  of  the 
respondent,  they  owned  land  in  the  vicinity  of  where  this  land 
was.  They  were  fully  qualified  to  testify  as  to  the  value  of  this 
land,  and  in  chief  they  gave  the  land  a  certain  value.  Upon 
cross-examination  it  appears  that  no  lands  of  like  character  have 
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been  sold,  and,  under  the  tactful  cross-examination,  the  witnesses 
were  forced  to  say  that  in  fixing  the  value  as  they  did,  they  con- 
sidered its  revenue  producing  properties.  We  submit  that  these 
features  did  not  render  the  valuation  so  made  incompetent. 
(See  Norfolk  &  ^^esiem  Ry,  Co.  v.  Davis,  58  W.  Va.  620,  52  S. 
E.  725 ;  15  Cyc.  724 ;  Cochrane  v.  Commonwealth,  175  Mass.  299, 
78  Am.  St.  Rep.  491,  56  N.  E.  610 ;  Burlington  &  M.  R.  R.  R.  v. 
Campbell,  14  Colo.  App.  141,  59  Pac.  425.)  As  sustaining  our 
contention  as  to  the  admissibility  of  this  evidence,  we  cite  the 
following  cases:  Schmidt  v.  Beiseker  (N.  D.),  120  N.  W.  1096; 
Anderson  v.  C.  B.  &  Q.  R.  Co.,  84  Neb.  311,  133  Am.  St.  Rep. 
626,  120  N.  W.  1114 ;  U.  P.  Ry.  Co.  v.  Lucas,  136  Fed.  374,  69 
C.  C.  A.  218 ;  Cochran  v.  Missouri,  K.  &  T.  Ry.  Co.,  94  Mo.  App. 
469,  68  S.  W.  367 ;  Spring  Valley  Waterworks  v.  Drinkhouse,  92 
Cal.  528,  28  Pac.  681 ;  McKinney  v.  Nashville,  102  Tenn.  131,  73 
Am.  St.  Rep.  859,  52  S.  W.  781 ;  Holland  v.  Huston,  20  Mont.  84, 
49  Pac.  390;  Emerson  v.  Bigler,  21  Mont.  200,  53  Pac.  621 ;  Porter 
V.  Hawkins,  27  Mont.  486,  71  Pac.  664 ;  Yellowstone  Park  R.  JB. 
Co.  V.  Bridger  Coal  Co.,  34  Mont.  545,  115  Am.  St.  Rep.  546,  9 
Ann.  Cas.  470,  87  Pac.  963;  Helena  Power  Transmission  Co.  v. 
McLean,  38  Mont.  388,  99  Pac.  1061. 

When  the  damage  item  is  entirely  independent  of  the  question 
of  liability,  and  where  for  any  reason,  through  error  in  instruc- 
tions or  in  the  admissibility  or  rejection  of  evidence  regarding 
the  damage  item,  error  has  been  committed,  a  reversal  may  be 
ordered  limiting  the  hearing  upon  the  retrial  to  the  question  of 
damages  only.  {Smith  v.  Whittlesey,  79  Conn.  189,  7  Ann.  Cas. 
114,  63  Atl.  1085 ;  Marshall  v.  Dalton  Paper  Mills,  74  Atl.  108 ; 
Farrar  v.  Wheeler,  145  Fed.  482,  75  C.  C.  A.  386;  Rushing  v. 
Seaboard  Air  Line  Ry.  Co.,  149  N.  C.  161,  62  S.  E.  890;  Wakie 
V.  Raleigh  &  C.  F.  R.  Co.,  128  N.  C.  113,  38  S.  E.  289;  Powell  v. 
Augusta  cfe  8.  R.  Co.,  77  Ga.  192,  3  S.  E.  757 ;  Richmond  v.  Ames, 
164  Mass.  467,  41  N.  E.  671.)  This  authority  is  plenarily  given  by 
section  6253,  Revised  Codes,  which  provides  that  the  supreme 
court  may  aflSrm,  reverse,  or  modify  any  judgment  or  order  ap- 
pealed from,  and  may  direct  the  proper  judgment  or  order  to  be 
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entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had. 
{Osmers  v.  Furey,  32  Mont.  581,  81  Pac.  345;  Haggerty  Bros.  v. 
Lash  cfe  Shaughnessy,  34  Mont.  518,  87  Pac.  907.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

The  complaint  in  this  action  charges  that  on  the  third  day  of 
June,  1908,  and  for  a  long  time  prior  thereto,  the  defendants 
were  engaged  in  the  construction  of  a  railroad  grade  and  road- 
bed through  the  county  of  Granite,  and  through  and  adjacent  to 
the  premises  of  the  plaintiff;  that  they  constructed  said  roadbed 
and  grade  close  to  the  Hellgate  river,  and  in  so  constructing  the 
same  at  and  near  the  premises  of  the  plaintiff  they  ''negligently 
made  and  caused  to  be  made  an  excavation  and  cut  [hereafter 
ealled  a  'borrow  pit']  close  to  said  river,  and  to  a  depth  below  the 
natural  bed  of  said  river,  and  negligently  removed  and  caused 
to  be  removed  from  said  cut  and  excavation  material  for  their 
roadbed  without  permitting  an  embankment  of  sufficient  size  or 
strength  to  remain,  so  that  said  river  would  stay  in  its  natural 
channel,  by  reason  whereof,  on  or  about  the  third  day  of  June, 
1908,  the  said  river  left  its  natural  channel,  and  by  reason  of  the 
insufficiency  of  said  embankment  the  same  was  washed  away  by 
said  river  so  leaving  its  natural  channel,  and  the  water  of  said 
river  flowed  through  the  aforesaid  cut  to  and  upon  the  premises 
of  plaintiff,  flooding  said  premises  and  depositing  thereon  large 
quantities  of  gravel  and  sand,"  destroying  her  crops  and  filling 
up  her  ditches,  etc.,  to  her  damage  in  the  sum  of  $8,800.  The  de- 
fendants answered  separately,  to  the  effect  (1)  that  they  were 
not  guilty  of  the  alleged  acts  of  negligence  complained  of;  (2) 
that  plaintiff  was  guilty  of  contributory  negligence  in  failure 
to  use  due  care  in  the  construction  of  her  ditches;  and  (3)  that 
the  alleged  damages  were  the  result  of  "an  unusual,  excessive, 
and  unprecedented  rainfall  and  flood  which  no  care,  caution,  or 
human  foresight  could  have  prevented,"  to-wit,  of  what  is  com- 
monly termed  an  "act  of  God."  These  affirmative  allegations 
were  put  in  issue  by  a  reply.  The  cause  was  tried  to  the  district 
court  of  Qranite  county  sitting  with  a  jury.    A  verdict  for  the 
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plaintiff  in  the  sum  of  $2,000  was  returned.  From  a  jntigment 
on  tile  verdict,  and  also  from  an  order  denying  a  new  trial,  the 
defendants  have  appealed. 

The  record  contains  over  800  printed  pages  of  evidence.  After 
patiently  reading  the  same,  we  conclude  as  follows: 

1.  Whether  the  embankment  (called  in  the  testimony  a 
"berme")  was  negligently  allowed  to  remain  in  the  condition  in 
which  it  existed  during  the  first  three  to  five  daya  of  the  month 
of  June,  1908,  was  a  question  of  fact  for  the  jury  to  decide. 

2.  It  was  proven  beyond  controversy  that  a  great  fiood  and 
high  water  occurred  at  about  the  time  in  question,  and  was  of 
extraordinary  height  and  violence  on  either  the  third,  fourth  or 
fifth  day  of  the  month. 

3.  "Whether  the  berme  went  out,  or  was  washed  away,  on  the 
3d  of  Jime,  before  the  period  of  extraordinary  high  w&ter  and 
on  account  of  the  negligent  manner  of  its  construction,  or  on  a 
later  date,  by  reason  of  the  force  of  the  unprecedented  flood,  was 
likewise  a  question  of  fact  for  the  jury  to  determine. 

1,  The  court,  by  instruction  No.  3,  advised  the  jury  as  follows: 
"The  only  burden  the  law  imposed  upon  the  railway  company 
when  it  made  said  borrow  pit  was  to  leave  sufficient  space  between 
it  and  the  river  to  prevent  the  ordinary  flood  waters  of  the  river, 
and  such  floods  as  could  have  been  reasonably  anticipated  by  the 
exercise  of  ordinary   foresight   and    prudence,    from   breaking 
through  the  said  space  or  berme  so  left;  and  if  the  railway  com- 
pany did  80  leave  such  apace  or  berme  at  the  place  in  question, 
then  no  liability  attached  to  it  on  that  account.     Therefore,  be- 
fore you  can  return  a  verdict  for  the  plaiotiff  in  this  action 
because  of  the  making  of  the  said  borrow  pit  or  excavation  at 
the  place  in  question,  you  must  find  from  a  preponderance  of  the 
evidence  that  the  space  betweai  theborrow  pit  and  the  river  was 
carelessly,  and  negligently  left  so  narrow  and  weak 
>uld  not  resist  or  sustain  the  weight  of  the  waters  of 
!r  at  ordinary  floodtime,  and  at  such  floods  as  could 
-easonably  anticipated  by  the  exercise  of  ordinary 
d  prudence,  and  that  such  negligent  and  unskillful 
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construction  of  its  road  was  the  direct  cause  of  the  damage  to  the 
plaintiff's  land,  and,  unless  70U  so  find,  then  said  defendant  did 
all  that  it  was  in  law  required  to  do,  and  your  verdict  must  be 
for  the  defendants  on  this  issue." 

The  court  also  gave  instruction  No.  5,  as  follows:  **The  court 
instructs  the  jury  that  it  was  not  the  duty  of  the  defendant  rail- 
way company  to  foresee  and  prepare  against  unprecedented 
floods  as  such  floods  are  herein  defined ;  in  other  words,  it  was  not 
its  duty  to  prepare  against  the  act  of  God.  Its  duty  was  to  pre- 
pare against  only  ordinary  fiood  waters,  and  such  floods  as  could 
be  reasonably  anticipated  by  the  exercise  of  ordinary  foresight 
and  prudence.  If,  therefore,  you  find  by  a  preponderance  of  the 
evidence  the  defendant  railway  company  exercised  ordinary 
prudence  and  care  in  the  construction  of  its  railway,  considering 
the  character  and  nature  of  the  stream,  the  lay  of  the  territory 
which  it  drained,  and  the  ordinary  floods  which  occur  in  that 
vicinity,  and  such  floods  as  could  be  reasonably  anticipated  by 
the  exercise  of  ordinary  foresight  and  prudence,  then  said  de- 
fendant was  not  guilty  of  negligence  in  the  construction  of  its 
railroad  at  the  place  in  controversy.'* 

The  court's  instruction  No.  6  reads  as  follows:  ** Before  the 
plaintiff  can  recover  against  the  defendants,  the  plaintiff  must 
show  that  the  proximate  cause  of  the  injury  or  damage  to  plain- 
tiff's land  and  property  was  the  negligence  of  said  defendants; 
it  must  appear  from  the  evidence  that  the  injury  or  damage  was 
the  natural  and  probable  consequence  of  the  negligence  of  the 
defendants,  and  that  said  injury  or  damage  ought  to  have  been 
foreseen  by  defendants  in  the  light  of  the  attending  circum- 
stances. The  first  requisite  of  the  proximate  cause  is  the  doing  or 
omitting  to  do  an  aot  which  a  man  of  ordinary  prudence  could 
foresee  might  naturally  and  probably  produce  the  injury  com- 
plained of ;  and  the  second  requisite  is  that  such  act  or  omission 
did  actually  cause  the  injury.  If,  therefore,  you  find  from  a 
preponderance  of  the  evidence  that  in  making  said  borrow  pit, 
as  the  evidence  shows  it  was  made,  a  person  of  ordinary  pru- 
dence would  not  have  foreseen  the  flood  of  June,  1908,  or  if  you 
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find  that  said  lands  of  said  plaintiff  would  have  been  injured* 
had  said  borrow  pit  and  berme  never  existed  or  been  made,  then 
the  making  of  said  borrow  pit  and  berme,  as  the  evidence  shows 
the  same  was  made,  was  not  the  proximate  cause  of  the  injury 
or  damage  to  plaintiff's  land  and  property,  and  defendants  are 
not  liable  in  law." 

No.  7  reads  thus:  **The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  in  this  case  that  the  defendant  railway 
company  constructed  its  railroad  in  a  manner  approved  by  com- 
petent civil  engineers,  and  so  as  to  resist  the  ordinary  recurring 
floods  or  rises  in  the  Hellgate  river,  and  such  floods  as  could  be 
reasonably  anticipated  by  the  exercise  of  ordinary  foresight  and 
prudence,  and  that  the  same  did  withstand  and  resist  the  flood 
of  1908  until  after  it  had  passed  all  previously  known  high- water 
records,  and  that  when  the  rise  in  the  river  or  flood  had  passed 
such  known  high-water  marks  the  waters  washed  away  the  prop- 
erty of  the  plaintiff,  then  said  defendants  were  not  guilty  of 
negligence;  but  the  accident  was  the  result  of  the  unusual  flood 
and  high  water,  and  what  is  commonly  called  the  act  of  God, 
and  your  verdict  should  be  for  said  defendants." 

We  think  these  instructions  fully  covered  the  main  issue  in 
the  case  and  rendered  further  directions  unnecessary.  How- 
ever, the  court  also  gave  this  instruction:  **No.  10.  Tou  are 
further  instructed  that  by  the  act  of  God  is  meant  those  events 
[1]  and  accidents  which  proceed  from  natural  causes  and 
cannot  be  reasonably  anticipated  or  guarded  against,  such  as 
unprecedented  freshets,  floods,  earthquakes,  cyclones,  lightning, 
and  such  like.  For  injuries  occurring  by  any  of  these  means, 
there  is  no  liability,  provided  reasonable  and  ordinary  care  is 
exercised  to  guard  against  such  occurrences."  In  our  judgment^ 
this  instruction  does  not  correctly  state  the  law.  It,  in  effect, 
declared  the  defendants  responsible  for  failure  to  anticipate  and 
guard  against  an  act  of  God.  We  quote  with  approval  the  fol- 
lowing language  taken  from  the  opinion  of  the  court  in  Kansas 
City  P.  *.(?.  R.  Co.  V.  Williams,  3  Ind.  Ter.  352,  58  S.  W.  570: 
"The  rule  of  law  in  such  cases  is  that  the  defendant  is  only 
required  to  take  precautions  against  ordinary  storms  which  occur 
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in  the  vicinity;  and  if  the  damage  would  have  occurred  by  the 
act  of  God,  notwithstanding  the  obstruction,  even  if  there  were 
negligence  on  the  part  of  the  defendant,  damages  cannot  be 
recovered.  •  •  •  In  this  case,  unlike  most  cases  in  which  the 
act  of  God  is  invoked  as  a  defense,  the  act  of  negligence  did  not 
occur  during  the  storm,  or  after  it  was  over.  Therefore  the  act 
is  only  made  a  negligent  act  by  comparison  with  the  duty  which 
defendant  owed  before  the  storm.  It  was  not  defendant's  duty 
to  foresee  and  prepare  against  an  unprecedented  storm ;  in  other 
words,  it  was  not  defendant's  duty  to  prepare  against  *the  act 
of  God.'  Its  duty  was  only  to  prepare  against  ordinary  storms.'* 
(See,  also,  Coleman  v.  Kansas  City,  St.  J.  &  C.  B.  R,  Co,,  36 
Mo.  App.  476 ;  Polack  v.  Pioche,  35  Cal.  416,  95  Am.  Dec.  115 ; 
Baltimore  dk  O.  R,  Co,  v.  Sulphur  Spring  Ind.  School  Dist,,  96 
Pa.  65,  42  Am.  Rep.  529 ;  American  Locomotive  Co,  v.  Hoffman, 
105  Va.  343,  8  Ann.  Cas.  773,  6  L.  R.  A.,  n.  s.,  252,  54  S.  B.  25 ; 
Eagan  v.  Central  Vermont  Ry,  Co,,  81  Vt.  141,  69  Atl.  732; 
Emery  v.  Raleigh  &  O,  R.  Co,,  102  N.  C.  209,  11  Am.  St.  Rep. 
727,  9  S.  E.  139;  Missouri  K.  &  T.  Ry,  Co,  v.  Bell  (Tex.  Civ. 
App.),  93  S.  W.  198.) 

The  court  also  gave  instruction  No.  11,  as  follows:  **You  are 
further  instructed  that,  even  if  you  should  find  that  the  flood  in 
question  was  unprecedented,  still  if  you  find  that  the  embank- 
ment was  defective,  due  to  its  insufficiency  as  to  height  or  thick- 
ness, or  as  to  the  material  constituting  it,  and  the  defendants 
knew  that,  or  in  the  exercise  of  reasonable  care  could  have  known 
it,  and  failed  to  make  the  embankment  or  berme  reasonably  safe, 
and  the  washing  of  it  away  was  due  to  its  insufficient  and  defec- 
tive condition,  the  defendants  would  then  be  responsible  for  the 
damages  occasioned  by  the  washing  away  of  the  berme,  even 
though  you  should  find  that  the  flood  in  question  was  unpre- 
cedented in  character,  so  as  to  constitute  what  is  known  as  the 
act  of  God.'*  This  instruction  is  complained  of,  as  are  also 
others  of  the  same  tenor.     We  think  the  criticism  is  merited. 

It  is  unnecessary  to  further  analyze  the  instructions.  The 
whole  controversy  on  this  branch  of  the  case  simply  resolves 
itself  into  a  question  of  proximate  cause.    The  law  is  that  if  the 
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berme  was  washed  away  by  the  ordinary  flood  waters  of  the 
stream  by  reason  of  its  negligent  construction,  then  the  defend- 
ants are  liable.  If,  on  the  other  hand,  it  withstood  the  ordinary 
flood  waters  and  was  washed  out  by  an  extraordinary  flood  or 
act  of  God,  which  would  have  washed  it  away  and  would  have 
caused  the  same  injury  to  plaintiff's  lands,  whether  it  was  prop- 
erly constructed  or  otherwise,  then  the  defendants  are  not  liable. 
If  an. act  of  God  alone  would  not  produce  injury,  but,  assuming 
[2]  that  there  was  an  act  of  God,  a  plaintiff's  loss  is  made  pos- 
sible by  reason  of  a  prior,  coincident,  or  subsequent  negligent 
act  of  a  defendant,  the  latter  is  liable,  because  his  act  is  causa 
sine  qua  non.  {Meisner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac. 
130 ;  Mulrone  v.  Marshall,  35  Mont.  238,  88  Pac.  797 ;  Frederick 
V.  Hale,  42  Mont.  153, 112  Pac.  70.)  In  the  instant  case,  a  sharp 
conflict  was  presented  whether  the  berme  went  out  during  ordi- 
nary high  water  by  reason  of  its  negligent  construction  or  whether 
it  withstood  such  ordinary  pressure,  and  was  only  carried  away 

m 

when  the  flood  assumed  extraordinary  proportions.  It  is  para- 
doxical to  say  that  the  berme,  although  of  negligent  construction, 
withstood  the  ordinary  pressure  of  the  waters,  but  that  the  de- 
fendant is  liable  on  account  of  the  fact  that  it  was  carried  away 
by  reason  of  infirmities  in  its  construction  when  the  flood  assumed 
the  proportions  of  an  act  of  God.  Such  a  situation  is  not  to 
be  considered.  As  has  heretofore  been  said,  the  issue  was  well 
defined,  and  upon  a  retrial  it  may  be  simply  stated  to  the  jury. 

2.  Regarding  the  degree  of  care  required  in  adopting  methods 
for  carrying  forward  construction  work,  this  court  said,  in  Kin- 
sel  V.  North  Butte  Min.  Co.,  44  Mont.  445,  120  Pac.  797:  "It 
is  not  the  common  custom  in  itself  which  exonerates;  but  proof 
[3]  of  the  custom,  coupled  with  proof  that  it  is  the  usage  of  ordi- 
narily prudent  and  careful  men  under  like  circumstances,  will  ab- 
solve (a  person)  adopting  the  same  *  *  •  method  from  a 
charge  of  negligence,  because  the  degree  of  care  exercised  by 
ordinarily  prudent  men  in  the  same  circumstances  is  the  standard 
by  which  a  jury  must  be  guided." 

3.  This  instruction  was  given  concerning  the  measure  of  dam- 
ages: "(19)    You  are  instructed  that  the  true  measure  of 
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[4]  damage  to  the  land  permanently  injured,  if  the  evidence 
shows  any  part  of  the  same  is  permanently  injured,  is  the  fair 
market  value  of  the  land  on  the  date  of  said  injury.  By  market 
value  of  the  land  is  meant  the  value  which  would  be  placed 
thereon  if  it  were  offered  for  sale  by  one  who  d^esired,  but  was 
under  no  necessity,  to  sell,  and  bought  by  one  who  desired  to  pur- 
chase, but  was  under  no  necessity  to  purchase.  You  will  not, 
therefore,  take  into  consideration  any  peculiar  value  which  the 
land  might  have  to  the  owner,  apart  from  what  would  be  paid 
by  the  general  public;  nor  will  you  consider  the  owner's  unwill- 
ingness^  if  any  appears,  to  sell  the  land.  Furthermore,  the  value 
of  the  property  cannot  be  measured  by  its  value  to  the  party 
owning  it — ^that  is  to  say,  to  the  plaintiff  in  this  case ;  nor  can  it 
be  measured  solely  by  the  plaintiff's  income  or  net  proceeds  de- 
rived from  the  particular  property,  but  you  may  take  into  con- 
sideration the  increase  or  net  proceeds  of  said  land,  if  any,  in 
determining  the  market  value  thereof.  In  fixing  the  market 
value  of  the  property,  you  will  consider  it  simply  as  a  case  of  a 
willing  seller  and  a  willing  buyer;  that  is,  What  would  the  gen- 
eral public  pay  for  said  land  on  the  market  at  its  fair  cash 
value  V*  This  instruction  was  not  objected  to  and,  assuming 
that  it  merely  lays  down  a  rule  for  determining  the  value  of  land, 
appears  to  be  unobjectionable.  But  complaint  is  made  that  in- 
competent testimony  was  received  concerning  the  value  of  the 
injured  lands.  There  was  competent  testimony  on  the  subject, 
aside  from  that  to  which  objection  was  made.  Upon  a  retrial, 
the  court  will  have  an  opportunity  to  scrutinize  the  evidence 
offered  on  this  branch  of  the  case,  so  as  to  confine  it  within  the 
rule  of  the  instruction. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Beversed  and  remanded. 

Mb.  Chief  Justioe  Bsantly  and  Mb.  Justice  Holloway  con- 
cur. 

Rehearing  deoded  March  1,  1912. 
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POLLEN,  Respondent,  v.  CITT  OF  BUTTE,  Appellant. 

(No.  3,067.) 
(Submitted  February  7,  1912.    Decided  Febroaiy  17,  1912.) 

[121  Pac.  878.] 

Cities  and  Towns — Personal  Injuries — Defective  Sidewalks — No- 
tice— Evidence — Admissibility — Variance — Excessive   Verdict. 

Cities  and  Towns — Personal  Injuries — Sidewalks — Evidence. 

1.  In  an  action  against  a  city  for  injuries  claimed  to  have  resulted  from 
a  defective  sidewalk,  it  is  not  error  to  permit  a  witness  to  testify  that 
a  few  days  after  the  accident  the  sidewalk  was  repaired,  when  such  tes- 
timony is  admitted  only  to  show  the  comlition  of  the  sidewalk  at  tha 
time  of  the  accident,  and  not  to  show  negligence. 

Same — Appeal  and  Error — Evidence — Harmless  Error. 

2.  Where  the  answer  of  a  witness  to  a  question  given  over  objection 
was  that  he  did  not  know,  the  overruling  of  the  objection  is  not  re- 
Tersible  error. 

CSties  and  Towns — Personal  Injuries — Sidewalks — Evidence. 

8.  In  an  action  against  a  city  for  injuries  claimed  to  have  been  caused 
by  a  defective  sidewalk  tripping  and  throwing  plaintiff,  evidence 
that  other  persons  had  stumbled  at  that  point  was  admissible,  both  as 
showing  the  dangerous  character  of  the  place,  and  a«  bearing  on  the 
question  of  noitice. 

Appeal  and  Error — Evidence — ^Harmless  Error. 

4.  Where  an  objection  to  a  question  is  sustained,  but  subsequently  the 
witness  answers  a  substantially  similar  question,  the  sustaining  of  tha 
.objection  is  not  reversible  error. 

Cities  and  Towns — Evidence — Admissibility. 

5.  In  an  action  against  a  city  for  injuries  received  from  a  defective 
sidewalk,  an  ordinance  of  the  city  defining  the  duties  of  the  street  com- 
missioner, city  marshal,  and  policemen  is  competent  evidence  as  bearing 
on  the  question  of  notice. 

Same — ^Defective  Sidewalks — Question  of  Fact. 

6.  Whether  a  difference  of  from  four  to  six  inches  in  the  height  of 
'  the  abutting  ends  of  two  pieces  of  sidewalk  constitutes  such  a  dangerous 

defect  as  to  subject  the  city  to  liability  is  a  question  of  fact. 

Same — ^Notice  of  Injuriee— -Sufficiency. 

7.  Under  Revised  Codes,  section  3289,  requiring  notice  of  personal  in- 
juries from  defective  sidewalks  to  be  given  by  the  person  injured  or  by 
some  one  in  his  behalf,  a  notice  signed  "S.,  Attorney  for  P.,"  is  suffi- 
cient, the  acts  of  the  attorney  being  presumed  to  be  regular  and  by 
authority,  especially  where  the  objection  to  the  signature  was  not  made 
in  the  trial  court. 

Judicial  Notice — Officers  of  Court. 

8.  The  supreme  court  will  take  jurlicial  notice  that  a  certain  person  is 
an  attorney  and  officer  of  that  court  in  good  standing. 

Cities  and  Towns — Personal  Injuries — Variance. 

9.  In  an  action  for  injuries  from  a  defective  sidewalk,  evidence  held 
not  to  show  that  plaintiff  was  injured  by  stepping  into  a  hole,  and  hence 
not  to  constitute  a  variance  from  the  allegations  of  the  complaint  that 
ehe  was  tripped  and  thtrown  down,  causing  the  injuries. 
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Same — Judgment — Dismissal — Bar  to  New  Action. 

lOc  In  an  action  against  a  city  a  verdict  was  rendered  for  the  defend- 
ant. No  judgment  having  been  entered  on  the  verdict,  plaintiff  pro- 
eared  a  judgment  to  be  entered  dismissing  the  action  tinder  Bevised 
Codes,  section  6714.  Eeld,  that  this  was  not  a  judgment  on  the  merits, 
and  did  not  bar  another  action  for  the  same  cause,  and  it  was  not 
necessarj  that  the  judgment  should  have  dismissed  the  action  without 
prejudice. 

Saxne — Excessive  Verdict. 

11.  A  woman^  sixty-three  years  old,  had  her  arm  broken,  and  was  hurt 
and  bruised,  by  a  fall  on  a  defective  sidewalk.  For  eight  or  ten  months 
and  occasionally  thereafter  she  was  unable  to  use  her  hand,  and  there 
was  evidence  that  the  injury  was  permanent.  She  had  suffered,  and  at 
the  time  of  the  trial  still  occasionally  suffered  pain.  Held,  that  a  judg- 
ment for  $5,000  wae  excessive,  and  verdict  scaled  to  $3,000. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

Action  by  Henrietta  PuUen  against  the  City  of  Butte.  Prom 
a  judgment  for  plaintiff  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Beversed,  unless  plaintiff  consent  to  re- 
duced judgment. 

Messrs.  H.  Lowndes  Maury ,  John  A.  Smith,  and  N.  A.  Roter- 
ing,  submitted  a  brief  in  behalf  of  Appellant;  Messrs.  Maury 
and  Botering  argued  the  cause  orally. 

It  was  error  to  admit  evidence  showing  that  changes  or  repairs 
in  the  walk  had  been  made  after  the  accident.  (See  26  Gyc.  616 ; 
HeUing  v.  Schindler,  145  Cal.  303,  78  Pac.  710;  Wigmore  on 
Evidence,  sec.  283;  Elliott  on  Roads  and  Streets,  3d  ed.,  sec. 
1160;  Morse  v.  Memphis  etc.  By.  Co.,  30  Minn.  465,  16  N.  W. 
358.) 

Over  objection  the  plaintiff  was  permitted  to  show  that 
other  persons  had  stumbled  at  or  near  the  point  where  Mrs. 
PuUen  is  alleged  to  have  received  her  injuries.  We  believe  that 
the  issue  formed  by  the  objections  last  pointed  out  is  still  an  open 
question  in  this  state.  It  is  true  that  in  the  case  of  Leonard  v. 
City  of  Butte,  25  Mont.  410,  65  Pac.  425,  and  O'Flynn  v.  City 
of  Butte,  36  Mont.  493,  93  Pac.  643,  evidence  of  this  character 
was  admitted,  but  the  opinions  in  those  cases  did  not  show  that 
any  objection  was  raised  to  that  kind  of  testimony;  hence  we 
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think  it  is  still  an  open  question.  That  such  testimony  is  inad- 
missible, see  3  Elliott  on  Eyidienoe,  sec.  2506;  Ooble  y.  City  of 
Kansas  City,  148  Mo.  470,  50  S.  W.  84;  Richards  v.  City  of 
Oskosh,  81  Wis.  226,  51  N.  W.  256 ;  Potter  v.  Cave,  123  Iowa,  98, 
98  N.  W.  569 ;  Matthews  v.  Cedar  Rapids,  80  Iowa,  459,  20  Am. 
St.  Rep.  436,  45  N.  W.  894 ;  Davis  v.  Oregon  &  Cat.  Ry.  Co.,  8 
Or.  172. 

The  court  committed  error  in  permitting  the  ordinance  relat- 
ing to  the  duties  of  certain  officers  to  go  into  the  evidence. 
Before  the  plaintiff  could  introduce  such  ordinance  in  evidence 
he  should  have  specially  plead  the  same.  {Rockford  City  R.  Co. 
V.  Matthews,  50  HI.  App.  267 ;  L<ike  Erie  Ry.  Co.  v.  Mikesell,  23 
Ind.  App.  395,  55  N.  E.  488;  Jackson  v.  Castle,  82  Me.  579,  20 
Atl.  237 ;  Gardner  v.  Detroit  St.  Ry.  Co.,  99  Mich.  182,  58  N.  W. 
49;  Richter  v.  Harper,  95  Mich.  221,  54  N.  W.  768;  Nutter  v. 
Chicago  etc.  Ry.  Co.,  22  Mo.  App.  328.) 

The  admitted  inequality  of  from  four  to  six  inches  in  the  abut- 
ting ends  of  the  cement  and  plank  walks  does  not  constitute  such 
a  defect  in  itself  dangerous  as  would  subject  the  city  to  liabil- 
ity. The  city  cannot  be  compelled  to  maintain  its  sidewalk  in 
an  absolutely  smooth  and  level  condition.  (Weisse  v.  Detroit, 
105  Mich.  484,  63  N.  W.  423 ;  Yotter  v.  Detroit,  107  Mich.  4,  64 
N.  W.  743 ;  Morgan  v.  Lewistown,  91  Me.  566,  40  Atl.  545 ;  Ray- 
mond V.  Lowell,  6  Cush.  524,  53  Am.  Dec.  57.)  The  plaintiff, 
having  alleged  that  her  injury  was  caused  by  walking  against  an 
upraise,  could  not  be  permitted  to  sustain  such  allegation  by 
showing  that  she  walked  into  a  hole  or  opening.  The  proof  did 
not  support  the  complaint,  and  hence  there  was  a  failure  of  proof 
under  Flaherty  v.  Butte  Elec.  Ry.  Co.,  40  Mont.  454, 135  Am.  St. 
Rep.  630,  107  Pae.  416;  Knuckey  v.  Butte  Elec.  Ry.  Co.,  41 
Mont.  314,  109  Pac.  979 ;  Bracey  v.  Northwestern  W.  Imp.  Co., 
41  Mont.  338,  137  Am.  St.  Rep.  738,  109  Pac.  706.  It  is  true, 
of  course,  in  her  reply  the  plaintiff  sought  to  depart  from  the 
theory  and  allegations  contained  in  the  complaint.  That,  how- 
ever,  constituted  a  departure  that  will  not  be  permitted.    De^ 
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fendant's  motion  for  a  directed  verdict  should  have  been  granted. 
(31  Gyc.  262,  and  cases  cited.) 

The  judgment-roll,  coupled  with  the  admissions  in  plaintiff's 
reply,  sustain  the  plea  of  former  adjudication,  and  therefore  de- 
fendant's motion  for  an  instructed  verdict  in  its  favor  should 
have  been  granted.  The  judgment  of  dismissal  in  the  former 
ease  is  the  ordinary  one  of  dismissal  entered  upon  the  ver- 
dict for  the  defendant,  and  contains  no  special  clause  or  reser- 
vation of  right  to  sue  in  favor  of  the  plaintiff.  The  judgjnent 
does  not  say  that  it  was  entered  without  prejudice  to  an- 
other action  or  without  prejudice  to  plaintiff's  right  to  bring 
another  suit ;  hence  it  is  a  bar  to  a  subsequent  action  based  on 
the  same  cause.  (Roberts  v.  MosSy  127  Ky.  657,  17  L.  R.  A.,  n. 
8.,  280, 106  S.  W.  297;  Ferine  v.  Dunn,  4  Johns.  Ch.  (N.  Y.)  140; 
Bostivick  r.  Abbot,  40  Barb.  (N.  Y.)  331;  Bledsoe  v.  Erwiny 
33  La.  Ann.  615 ;  Campbell  v.  Ayers,  18  Iowa,  252 ;  Knowlton  v. 
Eanbury,  117  111.  471,  5  N.  E.  581 ;  Tilley  v.  Bridges,  105  HI. 
336.)  '*A  judgment  entered  beyond  the  time  limited  by  law  is 
not  void."  (Brown  v.  Porter,  7  Wash.  327,  34  Pac.  1105.) 
Statutes  requiring  the  entry  of  judgments  are  generally  directory 
only.     (23  Cyc.  839.) 

Mr.  Lewis  A.  Smith,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

Evidence  of  subsequent  changes,  though  it  may  be  in  the  way 
of  repairs,  is  admissible  to  show  the  actual  conditions  existing 
at  the  time  of  the  injuries.  (Consolidated  Oas  etc,  Co,  v.  State 
(Md.),  72  Atl.  651;  Penn.  Co.  v.  Witte,  15  Ind.  App.  583,  43  N. 
E.  319,  44  N.  E.  377;  Stone  v.  Poland,  81  Hun,  132,  30  N.  Y. 
Supp.  748 ;  Patton  v.  Sanborn,  133  Iowa,  650,  110  N.  W.  1032 ; 
Alberts  v.  Vernon,  96  Mich.  549,  55  N.  W.  1023 ;  Quinn  v.  New 
York  etc.  Ry.,  56  Conn.  44,  7  Am.  St.  Rep.  284, 12  Atl.  97 ;  Texas 
A  M.  0.  R.  V.  Anderson  (Tex.  Civ.  App.),  61  S.  W.  424;  City  v. 
Stafford,  196  lU.  288,  63  N.  E.  624;  Christian  v.  Minneapolis, 
69  Minn.  530,  72  N.  W.  815;  Young  v.  Eahn  (Tex.  Civ.  App.), 
69  S.  W.  203 ;  St.  Louis,  A.  &  T.  Ry.  v.  Johnston,  78  Tex.  104, 15 
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S.  W.  104.)  Where  the  court  in  admitting  such  evidence  limits 
its  scope,  as  in  this  case,  to  show  the  condition  existing  at  the 
time,  even  though  the  testimony  does  show  subsequent  repairs  or 
changes,  its  action  is  not  error.  {Lombar  y.  Village  etc»,  86 
Mich.  14,  48  N.  W.  947 ;  Grundy  v.  JanesvUle,  84  Wis.  574,  54  N. 
W.  1085;  Frohs  v.  Dubuques,  109  Iowa,  219,  80  N.  W.  341.) 

Evidence  that  others  fell  at  the  same  place  prior  to  the  acci- 
dent is  admissible  to  show  the  dangerous  condition  of  the  walk, 
and  also  as  tending  to  show  constructive  notice  to  the  city  of  its 
dangerous  condition.  {Elster  v.  Seattle,  18  Wash.  304,  51  Pac. 
394;  Topeka  v.  Sherwood,  39  Kan.  690,  18  Pac.  933;  City  v. 
Blades,  1  Kan.  App.  85,  41  Pac.  678 ;  Yates  v.  Covington,  119  Ky. 
228,  83  S.  W.  592 ;  Alberts  v.  Vernon,  96  Mich.  549,  55  N.  W. 
1022;  Fordham  v.  Gouvemeur,  160  N.  Y.  541,  55  N.  E.  292; 
Lundbeck  v.  Brooklyn,  26  App.  Div.  595,  50  N.  Y.  Supp.  421 ; 
District  of  Columbia  v.  Arms,  107  U.  S.  519, 27  L.  Ed.  618, 2  Sup. 
Ct.  Rep.  840;  Osborne  v.  Detroit,  32  Fed.  36;  Winona  v.  Botzet, 
169  Fed.  321,  23  L.  E.  A.,  n.  s.,  212,  95  C.  C.  A.  563 ;  Fisher  v. 
Boston  &  M,  R.  B.,  75  N.  H.  184,  72  Atl.  212 ;  Dyas  v.  Southern 
Pac.  By,  Co,,  140  Cal.  296,  73  Pac.  972;  Smith  v.  Seattle,  33 
Wash.  481,  74  Pac.  674 ;  Yeager  v.  Spirit  Lake,  115  Iowa,  593,  88 
N.  W.  1095;  Bloomington  v.  Legg,  151  111.  9,  42  Am.  St.  Rep. 
216,  37  N.  E.  696 ;  Hunt  v.  City  of  Dubuque,  96  Iowa,  314,  65 
N.  W.  319.) 

On  the  qiiestion  of  the  introduction  of  the  city  ordinances,  we 
submit  that  the  cases  cited  by  appellant  are  not  in  point,  for  the 
reason  that  all  of  them  are  cases  between  third  persons  charged 
with  negligence  based  upon  their  failure  to  observe  the  require- 
ments of  city  ordinances.  Their  introduction  was  proper  on  two 
grounds:  One  was  that  it  was  the  declaration  of  one  of  the  par- 
ties to  the  action,  relating  to  a  subject  under  investigation 
{McLeod  V.  Spokane,  26  Wash.  346,  67  Pac.  74;  Pekin  v.  Mo- 
Mahon,  154  111.  141,  45  Am.  St.  Rep.  114,  27  L.  R.  A.  206,  39 
N.  E.  484 ;  Herries  v.  City,  114  Iowa,  374,  86  N.  W.  306 ;  Shum- 
way  V.  City  of  Burlington,  108  Iowa,  424,  79  N.  W.  123 ;  Colder 
V.  Walla  Walla,  6  Wash.  377,  33  Pac.  1054 ;  Thompson  v.  ViUage, 
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83  Mich.  173, 10  L.  R.  A.  734,  47  N.  W.  114;  City  of  Beardsiown 
V.  Clark,  204  111.  524,  68  N.  E.  378;  Bauer  v.  Dubuque,  122  Iowa, 
500,  98  N.  W.  355) ;  and  the  other  is  to  prove  constructive  notice. 
(See  Sweeney  v.  City  of  Butte,  15  Mont.  274,  39  Pac.  286;  Leon- 
ard  V.  City  of  Butte,  25  Mont.  410,  65  Pac.  425 ;  Kelly  v.  City  of 
Butte,  34  Mont.  530,  87  Pac.  968;  O'Flynn  v.  City  of  Butte,  36 
Mont.  493,  93  Pac.  643.) 

Appellant  contends  that,  this  judgment  of  dismissal  was  a 
judgment  on  the  merits.  We  submit  that  this  judgment  is  one 
mentioned  in  section  6714,  Revised  Codes.  We  further  con- 
tend that  this  matter  is  covered  by  sections  6714,  6715  and  6717 
of  the  Codes,  and  that  in  Olass  v.  Basin  &  Bay  State  Min.  Co., 
34  Mont.  88,  85  Pac.  746,  and  35  Mont.  567,  90  Pac.  753,  this 
court  finally  settled  this  question.  See,  also,  23  Cyc.  1140  (and 
eases  cited),  where  the  rule  is  laid  down  that  ''A  voluntary  dis- 
continuance of  a  cause  by  plaintiff  or  the  dismissal  of  the  action 
on  his  motion  does  not  amount  to  a  judgment  on  the  merits,  and 
therefore  will  not  bar  a  new  action  for  the  same  subject  matter." 
{Murphy's  Exr.  v.  Hoagland,  32  Ky.  Law  Rep.  839,  107  S.  W. 
304;  Pierce  v.  Hilton,  102  Cal.  276,  36  Pac.  595;  Martin  v.  Mc- 
Carthy, 3  Colo.  App.  37,  32  Pac.  551 ;  Loeb  v.  Willis,  100  N.  Y. 
231,  3  N.  E.  177;  Pyle  v.  Piercy,  122  Cal.  383,  55  Pac.  141.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  alleged  to  have  been  occasioned 
by  the  negligent  misconduct  of  the  defendant  in  suffering  a  de- 
fect to  exist  in  one  of  its  streets,  wheVeby  plaintiff  was  injured. 
The  subject  matter  of  the  controversy  was  once  before  in  this 
court.  (See  PuUen  v.  City  of  Butte,  38  Mont.  194,  21  L,  R.  A., 
n.  8.,  42,  99  Pac.  290.)  After  that  case  was  remanded,  it  was 
retried,  and  a  verdict  rendered  in  favor  of  the  defendant.  Coun- 
sel for  the  latter  failed  for  more  than  six  months  to  demand  that 
judgment  be  entered  or  to  have  judgment  entered  upon  the  ver- 
dict, whereupon  counsel  for  the  plaintiff  procured  the  following 
judgment  to  be  entered  by  the  court:  **This  cause  came  on 
regukurly  for  trial  on  the  eighteenth  day  of  March,  1909.    A  jury 
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of  twelve  persons  was  regularly  impaneled  and  sworn  to  try  the 
said  action.  Witnesses  on  the  part  of  plaintiff  and  defendant 
were  sworn  and  examined.  After  hearing  the  evidence,  the  argu- 
ments of  counsel,  and  instructions  of  the  court,  the  jury  retired 
to  consider  of  their  verdict,  and  subsequently  returned  into  court, 
and,  being  called,  answered  to  their  names,  and  say,  'We,  the 
jury  in  this  cause,  find  a  verdict  for  the  defendant  and  against 
the  plaintiff,'  which  verdict  was  returned  and  filed  on  the  twen- 
tieth day  of  May,  1909.  It  appearing  to  the  court  herein  that 
more  than  six  months  has  elapsed  since  the  rendition  and  filing 
of  said  verdict,  and  that  the  defendant  has  neglected  to  demand 
and  have  judgment  entered  for  more  than  six  months,  and  no 
judgment  having  been  entered  herein  and  more  than  six  months 
having  elapsed  since  the  rendition  and  filing  of  said  verdict,  the 
said  action  was,  on  motion  of  counsel  for  the  plaintiff,  by  the 
court  herein  dismissed  on  the  thirteenth  day  of  December,  1909. 
Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged,  and  decreed  that  the  said 
action  be  and  the  same  is  dismissed."  This  action  was  subse- 
quently begun  by  filing  a  complaint  in  which  it  is  alleged  inter 
alia  that  the  negligence  of  the  defendant  consisted  in  allowing 
a  certain  sidewalk  ''to  be  in  an  unsafe,  dangerous,  and  defective 
condition,  which  condition  consisted  of  a  dangerous  uprise  of 
about  six  inches,  from  an  old  plank  sidewalk,  to  a  new  cement 
sidewalk,  at  which  junction  of  the  sidewalks  at  the  said  upraise 
the  defendant  had  carelessly,  negligently,  and  in  a  manner  dan- 
gerous to  pedestrians  placed  and  fastened  an  old  plank  across  the 
entire  width  of  said  plank  sidewalk,  which  plank  sidewalk  was 
at  this  place  warped,  sagged,  and  uneven,  and  the  said  old  plank 
extended  up  from  the  plank  sidewalk  and  formed  a  part  of  the 
said  upraise  at  the  junction  of  the  plank  and  cement  sidewalk  as 
aforesaid;  that,  by  reason  of  the  carelessness  and  negligence  of 
the  defendant  as  aforesaid,  the  plaintiff  while  walking  along  said 
public  sidewalk  was  tripped  and  thrown  violently  to  the  side- 
walk," etc.    Plaintiff  had  judgment  for  $5,000,  and  defendant 
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appeals  from  the  judgment  and  an  order  denying  its  motion  for 
a  new  trial. 

1.  The  first  error  of  which  complaint  is  made  is  predicated  upon 
the  action  of  the  court  in  allowing  the  witness  Saltry  to  answer 
[1]  the  following  question : '  *  I  will  ask  you  if  you  know  whether 
or  not  the  old  sidewalk  was  ever,  after  September  1,  1907,  raised 
up  so  that  it  came  level  with  the  cement  sidewalk  t"  The  ques- 
tion was  objected  to  as  immaterial.  The  Court:  ''The  objection 
is  overruled.  The  court  doesn't  admit  it  for  the  purpose  of 
showing  negligence,  but  for  the  purpose  of  showing  the  condition 
of  affairs  at  the  time,  on  September  1."  "A.  Why,  a  few  days 
after  some  men  came  over  and  fixed  it;  that  is,  they  raised  it  and 
made  it  even  with  the  cement  sidewalk,  went  back  about  three 
inches  and  gave  it  a  little  raise,  a  little  pitch,  to  make  it  even. 
I  don't  know  how  long  after,  some  time,  a  few  days  after,  I 
think."  It  is  a  general  rule  that  the  negligence  which  renders 
a  person  responsible  for  an  accident  depends  upon  what  he  did 
and  knew  before  the  accident,  and  such  negligence  must  be  estab- 
lished by  facts  and  circumstances  which  preceded  it,  and  not 
by  acts  done  after  its  occurrence.  The  only  objection  urged 
against  the  question  was  that  it  was  immaterial.  The  court  was 
of  opinion  that  it  tended  to  throw  some  light  upon  the  physical 
conditions  existing  at  the  time  of  the  accident  and  expressly 
limited  the  testimony  to  that  point,  stating  distinctly  that  it  was 
not  admitted  for  the  purpose  of  showing  negligence.  Under  the 
circumstances,  we  find  no  reversible  error  in  the  ruling.  {Dow 
Y.  aunsei  T.  &  F.  Co,,  157  Cal.  182,  106  Pac.  587.)  Great  care 
should  be  exercised,  however,  in  admitting  this  sort  of  testimony 
and  in  guarding  against  its  effect,  lest  the  jury  get  the  notion 
that  evidence  of  subsequent  changes  or  repairs  is  evidence  or  con- 
fession of  prior  negligence. 

2.  The  witness  Qriffith  was  asked  whether  McCormick,  who  was 
an  employee  of  the  streets  department  in  Butte,  visited  the  place 
[2]  after  September  1.  The  question  was  objected  to  as  imma- 
terial, but,  as  the  witness  answered  in  effect  that  he  did  not  know, 
the  matter  is  not  of  any  importance. 


54  PuixEN  V.  CiTT  OP  Butte.  [Dee.  T.  '11 

3.  Over  the  objection  of  the  defendant,  the  plaintiff  was  per- 
mitted to  show  that  other  persons  had  stumbled  at  the  i>oint 
where  she  was  alleged  to  have  received  her  injuries.  There  is  a 
conflict  of  authority  as  to  whether  such  testimony  is  admissible ; 
but  this  court  has,  in  effect,  held  that  it  is  proper  evidence,  not 
[3]  only  of  the  dangerous  character  of  the  place,  but  as  bearing 
upon  the  question  of  constructive  notice  to  the  city.  (See  Lean- 
ard  V.  City  of  Butte,  25  Mont.  410,  65  Pac.  425 ;  O'Flynn  v.  City 
of  Butte,  36  Mont.  493,  93  Pac.  643.)  Mr.  Justice  Field,  speak- 
ing for  the  supreme  court  of  the  United  States,  in  District  of 
Columbia  v.  Armes,  107  U.  S.  519,  27  L.  Ed.  618,  2  Sup.  Ct.  Rep. 
840,  said:  ''The  frequency  of  accidents  at  a  particular  place 
would  seem  to  be  good  evidence  of  its  dangerous  character — at 
least,  it  is  some  evidence  to  that  effect.  Persons  are  not  wont  to 
seek  such  places,  and  do  not  willingly  fall  into  them." 

4.  Objection  is  made  that  some  leading  questions  propounded 
by  plaintiff's  counsel  were  allowed  to  be  answered;  but  we  find 
no  abuse  of  the  court's  discretion  in  this  regard. 

5.  The  witness  Saltry  was  asked  by  counsel  for  the  defendant 
in  cross-examination:  **I  will  ask  you  if  in  your  testimony  before 
[4]  you  said  one  word  about  a  ragged  or  jagged  plank  being 
down  there!"  An  objection  was  sustained  to  the  question,  but 
we  find  on  further  examination  of  his  testimony  that  he  sub- 
sequently answered  substantially  the  same  interrogatory. 

6.  Over  the  objection  of  the  defendant,  plaintiff's  counsel  in- 
troduced in  evidence  a  certain  ordinance  of  the  city  of  Butte 
[5]  defining  the  duties  of  the  street  commissioner,  city  marshal, 
and  all  policemen.  It  is  now  claimed  that,  before  such  ordi- 
nance could  be  introduced,  it  must  have  been  specially  pleaded. 
The  testimony  was  competent  as  bearing  upon  the  question  of 
constructive  notice  to  the  city  (see  O'Flynn  v.  City  of  Butte, 
supra) ;  but  the  particular  objection  urged  here  was  not  made 
in  the  trial  court. 

7.  It  is  claimed  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  for  the  reason  that  ^Hhe 
[6]     admitted  inequality  of  from  four  to  six  inches  in  the  abut- 
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ting  ends  of  the  cement  and  plank  walks  does  not  constitute  such 
a  defect  in  itself  dangi^rous  as  would  subject  the  city  to  liabil- 
ity." The  following  cases  are  cited  in  support  of  counsel's  posi- 
tion, viz.:  Weisse  v.  City  of  Detroit,  105  Mich.  482,  63  N.  W. 
423 ;  Yotter  v.  City  of  Detroit,  107  Mich.  4,  64  N.  W.  743 ;  Mor- 
gan  v.  City  of  Lewiston,  91  Me.  566,  40  Atl.  545 ;  Raymond  v. 
City  of  Lowell,  6  Cush.  (Mass.)  524,  53  Am.  Dec.  57.  In  these 
cases  the  courts  held  as  a  matter  of  law  that  the  walks  in  ques- 
tion were  ''reasonably  safe,"  although  in  each  case  the  plaintiff 
was  injured  by  falling  over  a  rise  in  the  walk.  We  have  not  fol- 
lowed this  line  of  authorities  in  Montana.  The  case  of  Leonard 
V.  City  of  Butte,  s\ipra,  is,  in  principle,  analogous  to  the  one  at 
bar.  There  the  court  held  that  whether  there  is  in  fact  a  defect 
in  the  walk  is  a  question  for  the  jury — citing  City  of  Centralia  v. 
Baker,  36  HI.  App.  46;  Cromarty  v.  City  of  Boston,  127  Mass. 
329,  34  Am.  Bep.  381 ;  SuUivan  v.  City  of  Oshkosh,  55  Wis.  508, 
13  N.  W.  468;  McClosky  v.  Moies,  19  B.  I.  297,  33  Atl.  225; 
Harris  v.  Inhabitants  of  Oreat  Barrington,  169  Mass.  271,  47  N. 
B.  881 ;  Todd  v.  City  of  Troy,  .61  N.  Y.  506.  In  the  case  of  Metz 
v.  City  of  Butte,  27  Mont.  506,  71  Pac.  761,  this  court,  by  Mr. 
Justice  Hollo  way,  said:  ''AH  the  facts  and  circumstances  being 
before  them,  it  was  a  question  for  the  jury  to  determine  whether 
or  not  the  step  or  offset  in  the  sidewalk  constituted  such  a  defect 
as  the  city,  in  the  exercise  of  ordinary  care  and  prudence,  should 
have  remedied." 

8.  During  the  course  of  the  trial,  plaintiff  offered  in  evidence 
a  certain  notice  of  injury  theretofore  given  to  the  city.  It  was 
objected  to  for  the  reason  "that  it  does  not  advise  the  city  coun- 
cil of  the  time  when  and  the  place  where  the  accident  occurred." 
The  notice  is  not  open  to  this  objection;  but  it  is  now  urged 
[7]  that  there  was  not  any  evidence  "to  prove  who  signed  the 
notice  and  no  evidence  that  it  was  signed  in  behalf  of  Mrs.  Pul- 
len."  The  notice  is  signed,  "Lewis  A.  Smith,  Attorney  for  Mrs. 
Henrietta  PuUen."  The  statute  provides  that  "the  person  so 
alleged  to  be  injured,  or  some  one  in  his  behalf,  shall  give  notice 
to  the  dty."     (Rev.  Codes,  sec  3289.)     We  think  this  notice  is 
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safileient,  as  having  been  given  in  behalf  of  the  plaintiff  by  her 
attorney.  We  take  judicial  notice  that  Mr.  Smith  is  an  attorney 
[8]  and  officer  of  the  court  in  good  standing  and  the  presump- 
tion attaches  that  his  acts  are  regular  and  by  authority,  especially 
in  the  absence  of  an  objection  specifically  calling  attention  to  the 
point  sought  to  be  raised. 

9.  It  is  contended  that  there  is  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  plaintiff's  testimony  touch- 
ing the  manner  of  the  accident.  To  illustrate  the  point,  we  have 
[9]  heretofore  quoted  that  portion  of  the  complaint  in  which 
plaintiff  alleged  that  ''while  walking  along  said  sidewalk  she  was 
tripped  and  thrown  violently  down."  It  is  now  argued  that  her 
testimony  shows  that  she  was  not  tripped  by  the  upraise,  but 
that  her  foot  was  caught  in  a  hole,  and  thereby  held  fast.  We 
do  not  so  construe  her  testimony.  She  said:  ''I  came  down  the 
old  plank  walk  to  the  cement  walk.  That's  where  I  fell,  when 
I  came  to  that.  The  cement  walk  was  higher.  Walking  fast,  I 
ran  my  foot  under  that  board.  I  couldn't  see  whether  the  board 
was  lying  on  the  ground.  It  had  my  foot  fast  and  throwed  me 
right  on  my  right  side.  My  foot  caught  under  the  plank."  We 
think  this  testimony  substantiates  the  allegation  that  she  was 
tripped.  It  does  not  show,  as  counsel  suggest,  that  she  stepped 
into  a  hole.  If  she  had  done  so,  that,  perhaps,  would  disclose  a 
different  ground  of  negligence  from  the  one  pleaded.  We  think 
it  may  fairly  be  said  that  she  was  tripped  and  thrown  to  the 
ground  by  reason  of  getting  her  foot  caught  under  the  plank 
alleged  in  the  complaint  to  have  been  negligently  placed  at  the 
junction  of  the  two  sidewalks.  The  old  plank  or  board  under 
which  she  caught  her  foot  and  by  which  she  was  tripped,  formed 
a  part  of  the  upraise. 

10.  Another  contention  of  the  appellant  is  that  the  first  action 
commenced  by  the  plaintiff  was  decided  against  her  on  the  mer- 
its, and  therefore  she  cannot  prosecute  this  cause,  for  the  reason 
that  the  matter  is  res  adjvdicata  between  the  parties.  The  stat- 
[10]  ute  by  virtue  of  which  the  first  action  was  dismissed  pro- 
vides that  ''an  action  may  be  dismissed    *    *    *    by  the  court. 
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when  after  verdict  •  •  •  the  party  entitled  to  judgment 
neglects  to  demand  and  have  the  same  entered  for  more  than  six 
months.''  (Rev.  Codes,  sec.  6714.)  Because  this  statute  applies 
to  both  plaintiffs  and  defendants,  its  entire  purpose  is  not  plain. 
It  is  not  difScult  to  see  why  an  action  should  be  dismissed  when 
the  plaintiff  neglects  for  more  than  six  months  to  have  judgment 
entered  on  a  verdict  in  his  favor.  The  reason  is  that  it  is  the 
policy  of  the  law  to  put  a  speedy  end  to  litigation,  and,  under 
such  circumstances,  a  plaintiff  may  fairly  be  deemed  to  have 
abandoned  the  fruits  of  his  victory.  But  why  should  an  action 
be  dismissed  on  account  of  the  fact  that  a  defendant  neglects  to 
enter  judgment  on  a  verdict  T  The  only  legitimate  reason  which 
occurs  to  us  is  that  the  legislature  intended  to  punish  the  de- 
fendant for  sleeping  on  his  rights  by  making  it  possible  for  the 
plaintiff  to  begin  a  new  action.  In  either  case  the  action  of  the 
court  is  in  the  nature  of  a  penalty.  Judgment  of  dismissal  so 
entered  is  in  no  sense  a  judgment  upon  the  merits.  The  judg- 
ment pleaded  in  the  answer  shows  on  its  face  that  it  is  not  a 
judgment  on  the  verdict,  as  such,  and  the  fact  that  the  plaintiff 
caused  the  same  to  be  entered,  as  she  had  a  right  to  do  under 
the  statute,  is  no  evidence  that  she  intended  thereby  to  volun- 
tarily abandon  her  claim  against  the  city.  On  the  contrary,  her 
Gourse  in  that  regard  manifests  an  intention  to  take  advantage  of 
her  statutory  right  to  begin  a  new  action.    The  court  could  not 

* 

enlarge  her  rights  by  inserting  in  the  judgment  a  notation  that 
the  cause  was  dismissed  without  prejudice.  (See  Glass  v.  Basin 
it  Bay  State  Min.  Co,,  34  Mont.  88,  85  Pac.  746.) 

11.  We  think  the  verdict  is  excessive.  Plaintiff  is  now  sixty- 
[11]  three  years  of  age.  As  a  result  of  her  fall,  her  arm  was 
broken,  and  she  was  considerably  hurt  and  bruised.  For  eight  or 
ten  months  she  was  unable  to  use  her  hand.  During  this  time  she 
suffered  pain,  and  still  suffers  occasionally.  When  her 'arm  gets 
tired,  she  is  unable  to  use  it.  It  gets  numb,  and  she  is  obliged 
to  bathe  it  with  hot  water.  Dr.  Moore  testified:  ^'The  injury  is 
permanent.  She  will  never  entirely  regain  the  use  of  her  arm. 
In  old  people  an  injury  of  that  kind  would  be  likely  to  cause 
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pain  and  suffering  for  a  period  of  four  or  five  years,  and  it  is 
very  likely  that  pain  would  continue  as  the  result  of  such  an 
injury  as  this  to  a  person  of  Mrs.  PuUen's  age.  The  suffering 
might  be  the  result  of  both  rheumatism  and  the  broken  bones. 
The  result  of  the  setting  of  the  bones  was  very  satisfactory.  The 
bones  knit  slowly  but  very  satisfactorily — perfect  union.  There 
is  an  atrophy  of  the  muscles.  While  the  bones  knit  perfectly, 
the  muscles  have  not  returned  to  their  former  condition;  other- 
wise the  hand  is  in  perfect  condition.  It  is  very  common  in  eld- 
erly people  to  suffer  from  rheumatism  in  broken  bone  joints.*' 
The  cause  is  remanded  to  the  district  court  of  Silver  Bow 
county,  with  directions  to  grant  a  new  trial  unless  within  thirty 
days  after  the  remdttitur  is  filed  with  the  clerk  of  that  court  the 
respondent  shall  file  her  written  consent  that  the  judgment  for 
damages  may  be  reduced  to  $3,000.  If  such  consent  is  given,  the 
judgment  shall  be  modified  accordingly  as  of  the  date  of  its 
original  entry,  and,  together  with  the  order  denying  a  new  trial, 
will  stand  affirmed.  That  part  of  the  judgment  relating  to  costs 
in  the  court  below  is  not  to  be  disturbed.  Bespondent  to  recover 
costs  on  appeal. 

Me.  Chief  Justicb  Brantly  and  Mb.  Justice  mollowat  con- 
cur. 


STATE,  Respondent,  v.  MATKINS  et  al.,  AppELLANTa 

(No.  3,065.) 
(Submitted  February  6,  1^12.    Decided  February  19,  1912.) 

[121  Pac.  881.] 

Criminal  Law — Orand  Larceny — New  Trial — Newly  Discovered 
Evidence — Proper  Denial. 

New  Trial — Newly  Discovered  Evidence. 

1.     Applications  for  new  trials  on  the  ground  of  newly  disoovered  eTi- 
dence  are  not  favored  by  the  courts. 

Criminal  Law — New  Trial — Newly  Discovered  Evidence — Rule. 

a.    An  application  for  new  trial  on  the  ground  of  newly  discovered 
ovidfince,  to  be  of  avail,  must  show  (1)  that  the  evidenoe  came  to  the 
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knowledge  of  the  applicant  since  the  trial;  (2)  that  it  was  not  through 
want  of  diligence  that  it  was  not  discovered  earlier;  (3)  that  it  is  so 
material  as  to  probably  produce  a  different  result  upon  another  trial; 
(4)  that  it  is  not  cumulative  merely;  (5)  that  it  is  not  such  as  will 
only  tend  to  impeach  the  character  or  credit  of  a  witness;  (6)  that  it  is 
reasonably  probable  that  the  evidence  is  within  reach  of  the  moving 
party,  and  that  he  can  produce  it  at  the  trial;  and  (7)  be  supported  by 
the  affidavit  of  the  witness  whose  evidence  is  alleged  to  have  been  newly 
discoyered,  or  its  absence  accounted  for. 

Same — New  Trial— Proper  Denial. 

3.  A  new  trial  asked  for  by  defendants,  convicted  of  grand  larceny,  on 
the  ground  of  newly  discovered  evidence,  was  properly  denied  where  the 
alleged  new  testimony  of  some  of  the  witnesses  was  only  cumulative 
and  impeaching  in  character,  and  that  of  another,  i.  e.,  one  who  claimed 
to  be  the  guilty  party  and  who  was  a  fugitive  from  justice,  though 
wholly  new  and  original  as  well  as  material,  in  all  probability  could  not 
be  produced  at  another  trial. 

Appeal  from  District  Court,  Rosebud  County;  Sydney  Fox, 
Judge. 

James  Matkins  and  Claude  Gatliff  were  convicted  of  grand 
larceny,  and  appeal.    Affirmed. 

Messrs.  Hatkhom  &  Brown,  and  Mr.  P.  V.  H.  Collins,  for 
Appellants,  submitted  a  brief. 

We  submit  that  the  newly  discovered  evidence  is  not  cumula- 
tive and  that  the  court  in  deciding  the  motion  was  mistaken  in 
the  law  wh-en  it  sa3rs  that  it  is.  In  Winfield  Building  <&  Loan 
Assn.  V.  McMullen,  59  Kan.  493,  53  Pac.  481,  the  court  said: 
"Th€  fact  that  the  testimony  may  tend  to  prove  the  same  issue 
upon  which  proof  was  offered  at^  the  trial  is  not  enough  to  make 
it  cumulative,  and  whether  or  not  it  is  cumulative  is  to  be  de- 
termined from  its  kind  and  character  rather  than  from  its 
cflPect."  In  Waller  dk  Waller  v.  Graves,  20  Conn.  305,  it  is  said: 
"Evidence  of  distinct  and  independent  facts  of  a  different  char- 
acter thereof  which  may  tend  to  establish  the  same  ground  for 
defense,  or  relate  to  the  same  issue,  is  not  cumulative  within  the 
rule.'*  (See,  also.  Layman  v.  Minneapolis  St.  By.  Co.,  66  Minn. 
452,  69  N.  W.  329 ;  Ooldsworthy  v.  Town  of  Linden,  75  Wis.  24, 
43  N.  W.  656;  Wilson  v.  Plank,  41  Wis.  94;  Bullard  v.  Bullard, 
112  Iowa,  423,  84  N,  W.,513.) 
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In  behalf  of  Bespondent,  there  was  a  brief  by  Mr.  Albert  /. 
Galen,  Attorney  (3eneral,  and  Mr.  W,  JET.  Poarman,  Assistant 
Attorney  GeneraL 

MB.  CHIEF  JUSTICE  BBANTLT  delivered  the  opinion  of 
the  court. 

The  defendants,  chai^^ed  jointly  with  grand  larceny,  were 
convicted  and  sentenced  to  terms  in  the  state  prison  at  hard 
labor — ^Matkins  to  a  term  of  four  years,  and  Cratliff  to  a  term  of 
five  years.  They  moved  for  a  new  trial,  on  the  ground,  among 
others,  of  newly  discovered  material  evidence  which  they  could 
not  with  reasonable  diligence  have  discovered  and  introduced  at 
the  trial.  They  have  appealed  from  the  judgment  and  from  an 
order  den3dng  their  motion.  The  only  question  submitted  for 
decision  is  whether  the  trial  court  abused  its  discretion  in  denying 
a  new  trial. 

The  larceny  charged  was  that  of  a  yearling  colt.  The  evidence 
introduced  by  the  state  tends  to  show  that  the  colt  was  foaled 
by  a  mare  belonging  to  Warren,  the  prosecuting  witness,  in 
April,  1909 ;  that  in  October  following  Warren  took  it  from  the 
dam  and  left  it  at  the  ranch  of  one  Edwards,  to  be  fed  and  cared 
for  during  the  faU  and  winter;  that  it  was  put  in  a  pasture  in 
care  of  one  Williams,  who  had  charge  of  the  ranch,  where  it 
remained  until  about  the  middle  of  December,  when  it  disap- 
peared with  other  oolts  belonging  to  Edwards;  and  that  in  the 
latter  part  of  March,  or  the  early  days  of  April,  1910,  it  was 
found  in  the  possession  of  the  defendants  at  the  ranch  of  Gatliff, 
where  ^latkins  was  employed,  with  Oatliff's  brand  upon  it. 
Gatliff  resided  upon  his  ranch  in  Bosebud  county,  in  the  same 
general  vicinity  in  which  the  Edwards  ranch  was  situated,  but 
several  miles  away.  The  Edwards  ranch  was  about  thirty-five 
miles  from  Forsyth,  the  county  seat,  where  Warren  resided.  The 
controversy  in  the  evidence  was  as  to  the  identity,  or,  what  is  the 
same  thing,  the  ownership,  of  the  colt.  The  testimony  of  Warren 
and  other  witnesses  was  positive  and  circumstantial  as  to  its 
birth,  history,  and  physical  markings.    The  defendants,  not  dis- 
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pnting  the  fact  that  Warren  had  lost  a  oolt  by  larceny  or  other* 
wise,  claimed  and  endeavored  to  show  that  the  one  found  in  their 
possession  had  been  foaled  on  the  range  by  a  mare  belonging  to 
Gatliff,  and  had  been  taken  from  her  during  the  month  of  De- 
cember, 1909,  and  driven  with  other  animals  to  the  Oatliff 
ranch,  to  be  fed  and  cared  for  during  the  winter.  There  was 
evidence  tending  to  show  that  the  colt  was  taken  to  the  Oatliff 
ranch  before  the  colt  disappeared  from  the  Edwards  pasture, 
and  was  there  at  the  time.  There  was  also  evidence  tending  to 
show  that  it  differed  materially  in  its  general  appearance  and 
markings  from  that  claimed  and  described  by  Warren.  Gatliff 
did  not  offer  himself  as  a  witness,  though  the  testimony  of  other 
witnesses  showed  that  at  the  time  of  his  arrest  he  claimed  owner- 
ship  of  all  the  colts  found  in  his  possession.  No  declaration  was 
then  or  thereafter  made  by  either  defendant,  other  than  a  state- 
ment made  by  Matkins  to  the  deputy  sheriff  at  or  about  the  time 
of  his  arrest,  as  follows:  ''You  have  got  me  now.  How  many 
more  have  you  got  in  this  caset" 

In  support  of  the  motion  several  affidavits  were  presented ;  the 
one  upon  which  the  defendants  chiefly  rely  being  that  of  one 
Fred  Oration.  He  alleges  in  detail  his  acquaintance  with  the 
defendants  and  the  prosecuting  witness,  a  knowledge  of  the 
locality  of  the  Edwards  and  Oatliff  ranches,  a  knowledge  of  the 
colt  described  by  Warren  as  the  one  stolen  from  him  by  the 
defendants,  as  well  aa  those  claimed  by  Edwards,  his  acquaint- 
ance with  the  testimony  given  by  Warren  at  the  trial  of  defend^ 
ants,  and  then  proceeds:  ''At  the  time  of  the  alleged  larceny  of 
the  said  Warren  oolt  and  the  said  Edwards  colts,  I  was  residing 
on  what  is  known  as  Sarpy  creek  in  Rosebud  county,  Montana, 
about  twelve  miles  from  the  Edwards  ranch,  where  said  oolts 
were  claimed  to  have  been  located,  and  about  eighteen  miles  from 
the  ranch  of  said  defendant  Oatliff;  that  I  was  present  at  the 
time  of  the  preliminary  examination  of  the  said  Oatliff  and  Mat- 
kins, upon  which  an  information  was  fled,  and  upon  which 
the  trial  herein  mentioned  was  had  in  Forsyth,  during  the  latter 
part  of  November,  1910;  that  I  saw  the  oolt  claimed  by  the  state 
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and  its  officials  to  have  been  stolen  from  the  said  Warren  by  the 
said  defendants;  that  I  had  seen  said  oolt  long  previous  to  the 
time  of  said  preliminary  examination,  and  while  it  was  in  the 
possession  of  the  defendant  Gatliff ;  that  I  know  personally  that 
the  colt  mentioned  by  the  said  Warren  in  his  testimony  was  not 
the  colt  which  was  mentioned  by  the  said  Warren  in  his  testimony 
at  said  trial;  that  I  know  personally  that  the  colt  which  I  saw 
at  the  time  of  the  preliminary  examination  and  the  colt  testified 
to  by  the  witness  Warren  in  said  trial  was  not  the  property  of 
the  witness  Warren,  and  have  every  reason  to  believe,  and  I  am 
practically  sure,  that  said  colt  was  the  property  of  the  defendant 
Gatliff;  that,  at  the  time  of  the  trial  of  said  defendants  GatliflF 
and  Matkins,  I  was  indicted  for  grand  larceny  in  Rosebud  county, 
Montana,  and  did  not  advise  any  person  or  persons  of  my  knowl- 
edge in  connection  with  the  taking  of  the  Warren  colt,  for  the 
reason  that  I  considered  any  such  information  to  be  prejudicial 
to  my  rights  in  the  case  then  on  trial ;  that  at  the  time  of  the  trial 
of  Gatliff  and  Matkins  neither  of  said  defendants,  nor  any  coun- 
sel connected  or  employed  by  them,  had  any  knowledge  of  the 
facts  known  by  me  in  connection  with  said  affair,  and  could  not 
have  obtained  the  same,  until  after  a  dismissal  of  the  case  of  the 
state  of  Montana  against  myself,  for  the  reasons  hereinbefore 
stated ;  that  there  is  another  reason  why  I  did  not  give  this  in- 
formation previous  to  the  trial  of  said  Gatliff  and  Matkins,  and 
that  is  that  I  knew  that  neither  the  said  Gatliff  or  the  said  Mat- 
kins had  anything  to  do  with  the  taking  of  said  Warren  colt,  and 
I  believed  that  justice  would  be  done  in  the  premises,  and  that 
the  said  defendants  nor  either  of  them  would  be  unjustly  con- 
victed; that  since  the  conviction  of  said  Gatliff  and  Matkins  I 
realize  and  know  that  an  unjust  conviction  has  been  had  and  two 
innocent  men  have  been  sentenced  for  a  violation  of  law,  of  which 
neither  of  them  are  guilty,  and  I  feel  that  it  is  my  duty  to  make 
a  statement  of  the  true  facts,  as  they  exist,  that  justice  may  be 
done  to  the  said  defendants  and  the  state  of  Montana  in  the  prem- 
ises ;  that  during  the  latter  part  of  December,  1909,  I  personally 
went  to  the  pasture  of  Charles  C.  Edwards  mentioned  hereinbefore 
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and  where  the  "Warren  colt  in  controversy  then  was,  and  took 
said  Warren  colt  from  said  pasture,  without  the  assistance  or 
knowledge,  so  far  as  I  know,  of  any  other  person  or  persons ;  that, 
after  taking  said  colt  from  said  pasture,  I  kept  said  colt  in  my 
possession  for  a  considerable  length  of  time,  and  then  sold,  dis- 
posed of,  and  delivered  said  property  to  a  resident  of  Rosebud 
county,  Montana ;  that,  to  the  best  of  my  knowledge  and  belief, 
said  colt  has  been  in  the  possession  of  the  person  to  whom  I  sold 
it  ever  since  the  time  of  said  sale,  and  is  now  in  the  possession 
of  the  person  to  whom  I  made  such  sale,  in  Rosebud  county, 
Montana,  and  can  be  produced  at  retrial  of  said  action  or  at  any 
other  time,  when  the  person  to  whom  I  sold  said  colt  is  called 
upon  to  produce  it ;  that  the  sale  of  said  Warren  colt  was  made  to 
the  purchaser  herein  m^entioned  some  time  in  the  spring  of  1910, 
at  which  time  said  colt,  together  with  other  livestock,  was  run- 
ning upon  the  common  range;  that,  after  the  sale  of  said  colt 
and  other  livestock,  said  colt  was  rounded  up  and  delivered  by 
me  to  the  said  purchaser,  with  other  livestock,  at  which  time  I 
told  and  represented  to  said  purchaser  that  I  was  the  owner  of 
said  colt  and  other  livestock,  and  that  no  person  had  any  claim 
upon  or  to  the  same ;  that  said  purchaser  had  no  means  or  knowl- 
edge, either  directly  or  indirectly  of  knowing  or  assuming,  that 
I  was  not  the  absolute  owner  of  said  colt  and  other  livestock  and 
entitled  to  transfer  and  deliver  the  same;  that  the  name  of  the 
purchaser  to  whom  said  colt  was  sold  as  hereinbefore  stated  is 
George  Johnson,  now  residing  on  Beaver  creek,  in  Rosebud 
county,  Montana.  I  am  making  this  affidavit  freely  and  volun- 
tarily and  simply  that  justice  may  be  done  in  the  premises,  and, 
if  called  as  a  witness  at  this  time  or  at  any  other  time  in  the 
above-entitled  cause  in  the  above-named  court,  I  will  testify  to 
the  same  facts  as  are  set  forth  in  this  affidavit." 

Gfeorge  Johnson  states  that  he  has  read  the  affidavit  of  Oration, 
and  also  the  transcript  of  the  testimony  of  Warren  as  given  at 
the  trial,  especially  that  part  of  it  in  which  Warren  gave  a  de- 
scription of  the  colt  claimed  by  him.  He  then  avers:  **That 
during  the  year  A.  D.  1910  I  purchased   from  the   said  Fred 
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Cration  above  mentioned  a  colt  which,  as  I  understand  it, 
answers  the  description  given  by  said  Warren  in  said  testimony, 
and  which  I  know  to  be  the  colt  mentioned  in  the  affidavit  of 
said  Cration  as  being  the  colt  of  said  Warren,  for  that  the  colt 
which  I  now  refer  to  is  the  only  colt  purchaaed  by  me  from  said 
Cration ;  that  I  purchased  said  colt  in  connection  with  a  saddle- 
horse,  and  that  the  said  colt  and  said  saddle-horse  were  delivered 
to  me  by  said  Cration,  and  that  said  colt  and  said  saddle-horse  are 
both  now  in  my  possession,  and  that  I  am  willing  to  produce  said 
colt  on  retrial  of  said  cause,  or  at  any  other  time  when  the  same 
may  be  desired  for  any  purpose  in  connection  with  this  case; 
that  I  am  familiar  with  said  colt,  its  appearance  and  its  mark- 
ings, and  that  said  colt  which  I  know  to  be  the  colt  referred  to  in 
Cration 's  affidavits  answers  the  description  of  the  colt  testified 
to  by  the  witness  Warren  above  referred  to ;  that  at  the  time  of 
the  purchase  of  said  oolt  and  said  saddle-horse  said  Cration  repre- 
sented that  he  was  the  sole,  true  owner  of  the  same,  and  that  he 
had  good  right  to  sell  and  convey  said  oolt  and  said  saddle-horse, 
and  that  no  person  had  any  claim  upon  the  same;  that  I  had  no 
knowledge,  either  directly  or  indirectly,  that  his  representations 
were  false  or  untrue,  and  did  not  know  that  said  colt  was  the 
property  of  said  Warren,  or  was  in  any  manner  connected  with 
the  offense  charged  against  Gatliff  and  Matkins,  or  that  said  colt 
was  not  the  absolute  property  of  said  Cration,  until  after  I  had 
read  the  affidavit  of  said  Cration,  heretofore  exhibited  to  me, 
and  that,  if  called  as  a  witness,  I  will  produce  said  colt  and 
testify  to  the  facts  set  forth  in  this  affidavit  at  any  time  or  place, 
or  in  any  court  where  said  testimony  may  be  desired." 

Harvey  Jones,  a  witness  for  the  defendants  at  the  trial,  repeat- 
ing in  substance  the  testimony  then  given,  that  he  knew  both 
the  colt  described  by  Warren  and  the  one  taken  from  the  posses- 
sion of  the  defendants,  and  that  he  knew  that  the  latter  was 
altogether  different  in  its  description  from  the  former,  states: 
* '  That  I  have  read  the  affidavit  of  one  Fred  Cration  in  the  above- 
entitled  cause,  in  which  he  says  that  he  took  the  colt  in  contro- 
versy and  afterward  sold  the  same  to  one  Qeorge  Johnson,  and 
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that  I  have  read  the  affidavit  of  Gtoorge  Johnson  in  this  case,  in 
which  he  says  he  purchased  said  colt  in  connection  with  a  saddle- 
hoTBe  from  said  Oration,  and  that  I  have  seen  and  made  careful 
examination  of  the  colt  mentioned  in  the  affidavits  of  said  Ora- 
tion and  said  Johnson,  and  that  from  my  examination  of  said 
eolt  I  know  that  said  colt  is  the  colt  of  said  Warren  which  was 
the  subject  matter  of  the  controversy  in  this  cause,  and  that  said 
colt  is  not  the  colt  taken  from  the  possession  of  the  defendants 
Oatliff  and  Matkins  and  testified  to  by  said  Warren  at  the  trial 
of  this  cause  in  the  district  court,  and  that  I  will,  if  called  as  a 
witness,  testify  to  the  facts  set  forth  in  this  affidavit  at  any  time 
or  place  or  in  any  court  where  said  testimony  may  be  desired  or 
required;  that  I  had  no  knowledge  of  the  facts  set  fortB  in  this 
affidavit  as  to  the  whereabouts  of  said  colt  at  the  time  of  the 
trial  of  this  cause  in  the  district  court,  and  further  this  affiant 
saith  not." 

The  affidavit  of  A.  W.  Anderson,  also  a  witness  at  the  trial,  is 
substantially  a  copy  of  that  of  Jones. 

Mr.  Collins,  one  of  counsel  who  represented  the  defendants  at 
the  trial,  states  in  his  affidavit,  in  subetance,  that,  as  soon  as  he 
was  employed  by  the  defendants  he  made  a  careful  investigation 
of  the  facts  and  circumstances  in  connection  with  the  case  and 
the  evidence  which  could  be  procured  both  on  the  part  of  the 
state  and  the  defendants;  that,  by  consultation  with  the  defend- 
ants and  their  friends,  he  elicited  from  them  all  the  facts  of 
which  he  could  obtain  knowledge  in  connection  with  the  charge 
against  defendants;  that  he  instructed  them  to  make  inquiry 
pertaining  to  the  issues  involved;  that  he  made  a  thorough  per- 
sonal examination  in  an  effort  to  ascertain  who  were  the  really 
guilty  parties,  but  without  getting  possession  of  any  tangible 
evidence ;  that  he  was  also  the  attorney  of  Fred  Oration,  who  was 
confined  in  jail  at  Forsyth  under  a  charge  of  grand  larceny; 
that  the  trial  of  Oration  was  set  to  follow  immediately  the  trial 
of  defendants;  that  at  no  time  prior  to  said  trial  did  Oration 
intimate  to  him  that  he  had  any  knowledge  of  the  stealing  of  the 
Warren  colt ;  that  affiant  gained  no  information  of  the  knowledge 
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possessed  by  Cration  until  long  after  the  trial,  and  not  until  the 
affidavit  made  by  Cration  was  presented  to  him;  that  immediately 
after  the  affidavit  was  made  he  delivered  it  to  the  officers  of  Rose- 
bud county  for  such  use  as  they  might  make  of  it;  that  the  evi- 
dence of  Cration  could  not  by  any  amount  of  diligence  have  been 
discovered  before  the  trial  of  defendants.  After  expressing  the 
opinion  that  the  evidence  disclosed  by  the  affidavits  of  Cration. 
Johnson,  Jones,  and  Anderson  would  lead  to  a  different  result 
if  another  trial  were  granted  the  defendants,  he  proceeds:  ''That 
since  the  disclosure  of  the  contents  of  the  affidavit  of  Cration 
which  is  now  on  file  herein  to  the  county  attorney  and  the  sheriff 
of  Rosebud  county  the  said  Cration  was  in  New  Mexico  confined 
in  jail  ^or  a  period  of  fourteen  days,  as  affiant  is  informed  and 
believes,  and  that  the  officers  of  Rosebud  county  then  knew  of 
his  whereabouts,  and  were  by  the  officers  of  the  county  in  New 
Mexico  where  the  said  Cration  was  confined  in  jail  notified  that 
they  held  said  Cration  in  confinement,  and  by  reasonable  dili- 
gence could  have  apprehended  and  brought  the  said  Cration  to 
the  state  of  Montana,  and  that,  as  affiant  is  informed  and  be- 
lieves, the  said  Cration  is  now  in  New  Mexico,  and,  if  a  retrial 
of  said  cause  be  granted,  that  his  appearance  can  be  had,  that 
said  application  for  a  new  trial  is  not  made  for  the  purpose  of 
delay,  but  that  justice  may  be  done  in  the  premises." 

Mr.  Hathhom  makes  a  brief  statement  to  the  effect  that  he 
had  no  knowledge  of  the  facts  stated  by  Cration  and  Anderson, 
prior  to  the  trial  of  defendants,  and  then  oorroborates  Mr.  Collins 
in  his  statement  as  to  the  diligence  employed  by  counsel  and  their 
clients  in  the  preparation  of  the  case,  and  concurs  in  the  opinion 
that  a  different  result  would  be  reached  in  case  a  new  trial  were 
granted. 

The  county  attorney  presented  counter-affidavits  by  Mr.  Guy, 
the  sheriff,  and  Warren,  the  prosecuting  witness.  After  alleging 
his  official  capacity,  affiant  Guy  states:  **That  said  colt  was  de- 
livered to  him,  in  the  city  of  Forsyth,  at  or  about  the  time  of 
the  arrest  of  said  defendants  on  said  charge.  Affiant  further 
states  that  after  said  colt  was  delivered  to  him,  as  aforesaid,  he 
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placed  the  same  in-  a  pasture  near  said  affiant's  ranch  at  Rancher, 
Rosebud  county,  state  of  Montana,  and  that  thereafter  and 
before  the  trial  of  the  above-named  defendants  in  the  district 
court  of  said  Rosebud  county,  state  of  Montana,  said  oolt  disap- 
peared from  the  said  pasture,  and  that  affiant  believes,  and  has 
reason  to  believe,  that  the  same  was  stolen  from  said  pasture  by 
certain  persons,  who  were  interested,  on  behalf  of  the  defendants 
in  said  prosecution." 

Warren  states:  ^'That  he  is  the  prosecuting  witness  in  the 
above-entitled  case  and  the  owner  of  the  colt,  for  the  larceny  of 
which  the  said  defendants  were  convicted;  that  he  has  read  the 
affidavit  of  George  Johnson,  filed  in  this  case,  and  is  familiar 
with  the  contents  thereof,  and  that,  on  the  second  day  of  May, 
A.  D.  1911,  he  personally  went  to  the  ranch  and  home  of  the  said 
Oeorge  Johnson,  in  Rosebud  oounty,  state  of  Montana,  and  re- 
quested the  said  George  Johnson  to  show  him  the  oolt  mentioned 
and  described  in  said  affidavit,  and  that  the  said  George  John- 
son at  said  time  and  place  absolutely  declined  and  refused  to 
allow  this  affiant  to  inspect  the  said  oolt  or  to  show  him  where 
said  colt  was;  that  at  the  said  time  and  place  the  said  George 
Johnson  admitted  to  this  affiant  that,  after  mature  reflection,  he 
did  not  believe  that  the  colt  referred  to  in  his  affidavit  as  being 
the  Warren  colt,  for  the  larceny  of  which  the  above  defendants 
have  been  convicted,  was  the  same  colt  that  he  had  purchased 
from  Fred  Oration  and  mentioned  and  described  in  his,  the  said 
George  Johnson's,  affidavit,  filed  herein." 

Applications  for  new  trials  on  the  ground  of  newly  discovered 
[1]  evidence  are  not  favored  by  the  oourts.  The  reason  is  that 
the  moving  party  has  already  had  a  hearing  after  ample  oppor- 
tunity to  prepare  his  case,  and  that,  while  smarting  under  defeat 
and  disappointment,  he  is  under  strong  temptation  to  manufac- 
ture a  plausible  showing  in  support  of  his  motion.  He  may  be 
entirely  willing  to  take  the  chances  of  a  new  trial,  but  unwilling 
or  afraid  to  swear  to  a  statement  necessary  to  procure  it.  It  is 
often  the  case  that  the  sense  of  loss  arouses  him  to  the  diligent 
activity  which  he  should  have  put  forth  before  the  trial.    By 
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importunity  he  then  interests  liis  friends  and  through  them 
brings  to  his  support  evidence  which,  if  not  false,  is  onlj  cumu- 
lative  or  impeaching  in  character,  and  the  efficacy  of  which  to 
produce  a  different  result  is  speculative  and  dependent  entirely 
upon  the  personal  characteristics  of  another  jury.  The  courts 
[2]  have,  therefore,  formulated  rules  within  which  they  hold 
the  particular  application  must  be  brought,  or  it  will  not  avail 
They  are  enumerated  in  Berry  v.  StcUe,  10  Ga.  511,  substantially 
as  follows:  (1)  That  the  evidence  must  have  come  to  the  knowl- 
edge of  the  applicant  since  the  trial ;  (2)  that  it  was  not  through 
want  of  diligence  that  it  was  not  discovered  earlier ;  (3)  that  it 
is  BO  material  that  it  would  probably  produce  a  different  result 
upon  another  trial;  (4)  that  it  is  not  cumulative  merely — ^that 
is,  does  not  speak  as  to  facts  in  relation  to  which  there  was  evi- 
dence at  the  trial;  (5)  that  the  application  must  be  supported 
by  the  affidavit  of  the  witness  whose  evidence  is  alleged  to  have 
been  newly  discovered,  or  its  absence  accounted  for;  and  (6) 
that  the  evidence  must  not  be  such  as  will  only  tend  to  impeach 
the  character  or  credit  of  a  witness.  To  some  of  these  there 
may  be,  and  doubtless  are,  exceptions.  For  illustration:  The 
cumulative  evidence  may  be  so  overwhelmingly  convincing  as  to 
compel  the  conclusion  that  to  sustain  the  verdict  would  be  a  gross 
injustice,  or  the  impeaching  evidence  may  demonstrate  perjury 
in  the  witnesses  upon  whose  evidence  the  verdict  is  founded. 
Again,  the  evidence  may  be  in  the  form  of  written  documents 
which  from  their  character  may  be  conclusive  of  the  rights  of 
the  parties.  When  the  evidence  is  of  the  character  last  men- 
tioned, an  affidavit  is  not  indisi>ensable,  unless  to  authenticate 
the  writings,  if  necessary.  However  this  may  be,  the  rules 
enumerated  above  were  early  adopted  and  have  been  uniformly 
observed  by  this  court  throughout  its  history,  as  appears  from 
the  following  cases :  CartUhers  v.  Pemherton,  1  Mont.  112 ;  Klein- 
Schmidt  v.  Dunphy,  1  Mont.  118 ;  Morse  v.  Swan,  2  Mont.  306 ; 
Garfield  M.  <fe  M.  Co.  v.  Hammer,  6  Mont.  53,  8  Pac.  153 ;  Terri- 
tory V.  Clayton,  8  Mont.  1,  19  Pac.  293 ;  Territory  v.  Bryson,  9 
Mont.  32,  22  Pac.  147 ;  Ley  son  v.  Davis,  17  Mont.  220,  31 L.  S.  A. 
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429,  42  Pac.  775;  State  v.  Oay,  18  Mont.  51,  44  Pac.  411 ;  Holland 
▼.  Huston,  20  Mont.  84,  49  Pac.  390;  Baxter  v.  Hamilton,  20 
Mont.  327,  51  Pac.  265 ;  State  v.  Brooks,  23  Mont.  146,  57  Pac. 
1038;  Elliott  V.  Martin,  27  Mont.  519,  71  Pac.  756;  In  re  Col- 
bert's  Estate,  31  Mont.  461,  107  Am.  St.  Eep.  439,  3  Ann.  Cas. 
952,  78  Pac.  971,  80  Pac.  248 ;  State  v.  Wakely,  43  Mont.  427,  llT 
Pac.  95.  To  these  roles  may  properly  be  added  still  another, 
viz.,  that  it  must  appear  to  be  within  reasonable  probability  that 
the  evidence  is  within  reach  of  the  moving  party  and  that  he  can 
produce  it  at  the  trial. 

The  afSdavits  of  Johnson,  Anderson,  and  Jones,  considered 
apart  from  that  of  Oration,  present  evidence  which  is  only  cumu- 
lative and  impeaching  in  character;  for  it  relates  only  to  the 
[3J  identity,  and  therefore  the  ownership,  of  the  colt  in  contro- 
versy, and  contradicts  the  claim  made  by  Warren.  The  facts 
disclosed  in  them  assume  the  character  of  new  original  evidence 
only  when  taken  in  connection  with  the  disclosures  made  by 
Oration;  for  their  knowledge  of  the  history  and  ownership  of 
the  Johnson  oolt  they  obtained  only  through  Oration's  affidavit. 
Therefore,  if  the  evidence  of  Oration  could  not  be  obtained  to  be 
used  at  another  trial,  such  other  trial  would  be  but  a  reinvestiga- 
tion  of  the  issue  already  tried,  upon  the  same  evidence,  supple- 
m:ented  by  such  cumulative  and  impeaching  facts  as  they  would 
be  permitted  to  testify  to  touching  the  identity  of  the  oolt  now 
in  the  possession  of  Johnson. 

The  facts  disclosed  by  Oration  constitute  wholly  new  and 
original  evidence.  They  are  also  material.  As  corroborative  of 
hjs  testimony,  could  it  be  had,  the  statements  of  Johnson,  Ander- 
son, and  Jones  would  assume  the  form  of  new  and  original  evi- 
dence. If  Oration  had  surrendered  himself  to  the  authorities 
of  Rosebud  county  and  submitted  to  arrest  for  his  alleged  lar- 
ceny, it  would  be  within  the  power  of  the  defendants  to  produce 
his  evidence,  for,  though  a  convicted  felon,  his  testimony  would 
be  oompetenft.  The  fact  that  he  bad  erurrendered  himself  for 
punishment,  in  order  to  protect  the  defendants  from  injustice, 
would  furnish  well-nigh  a  demonstration  of  the  truth  of  his  state-' 
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ments.  In  any  event,  his  evidence  would  under  these  circum- 
stances be  strongly  persuasive  of  the  innocence  of  the  defendants. 
But  all  the  circumstances  point  to  the  conclusion,  not  only  that 
•his  story  is  probably  false,  but  also  that  his  presence  as  a  witness 
will  in  all  probability  not  be  obtainable  even  if  a  new  trial  were 
granted.  His  afiSdavit  was  made  on  December  14,  1910.  It  was 
filed  with  the  clerk  on  April  27,  1911,  about  four  months  and  a 
half  later.  Exactly  when  the  authorities  of  Rosebud  county 
gained  knowledge  of  it  does  not  appear.  That  he  was  not  ar- 
rested in  itself  indicates  that  he  was  then  out  of  the  jurisdiction, 
probably  beyond  the  reach  of  the  authorities,  and  intended  to 
remain  so. 

It  would  seem  that  counsel  for  defendants,  if  satisfied  of  the 
truth  of  his  statement,  would  have  exerted  every  effort  to  have 
had  Cration  arrested,  and  thus  detain  him  within  the  jurisdic- 
tion, so  that  his  evidence  could  be  made  available.  Upon  the  face 
of  it,  the  affidavit  of  Cration  seems  to  have  been  made,  not  to 
serve  the  ends  of  justice,  but  in  order  to  secure  the  defendants 
a  new  trial  and  thus  give  them  another  chance,  but  without  the 
intention  of  serving  them  further,  by  being  present  or  where  they 
could  secure  his  dexH)sition ;  for,  though  he  avers  that  he  makes 
the  affidavit  freely  and  voluntarily  in  order  that  justice  may  be 
done,  and  that  if  called  as  a  witness  he  will  testify  to  the  facts, 
it  is  impossible  to  believe  that  he  then  and  there  had,  or  now  has, 
any  intention  voluntarily  to  come  into  the  jurisdiction  or  disclose 
his  whereabouts  to  the  state  authorities.  It  is  therefore  altogether 
improbable  that  his  evidence  can  be  obtained,  even  if  a  new  trial 
were  granted.  Doubtless  this  consideration,  as  it  ought,  greatly 
influenced  the  trial  judge  in  reaching  the  conclusion  that  the 
motion  should  be  denied.  Besides,  while  the  affidavits  of  counsel 
show  diligence  so  far  as  they  are  concerned,  the  defendants  them- 
selves have  failed  to  deny  knowledge  of  the  facts  stated  by  Cra- 
tion. It  is  entirely  possible  that,  while  they  did  not  conmiit  the 
larceny  of  the  Warren  colt,  they  may  have  had  such  knowledge 
of  it  as  to  cequire  them  to  speak.  They  should  at  least  have  gone 
so  far  as  to  deny  suoh  knowledge,  and  thus  have  shown  that  they 
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themselves  have  not  been  guilty  of  a  lack  of  dilij^ence.  They 
should,  incidentally,  also  have  disclaimed  their  own  guilt.  Up  to 
this  point  in  the  case  the  defendant  Gatliff  has  never  seen  fit  to 
speak  on  this  subject,  except  in  his  plea  of  not  guilty.  Nor  ha^ 
Matkins,  except  so  far  as  a  disclaimer  may  be  predicated  upon  his 
assertion  that  he  knew  that  the  colt  found  at  the  Gatliff  ranch 
was  the  property  of  Gatliff.  So  far  as  we  can  see,  the  Oration 
aflSdavit  is  probably  the  result  of  an  understanding  between  him 
and  the  defendants — ^a  clever  device  by  which  he  seeks  to  aid  them 
to  escape  what  appears  to  be  a  proper  conviction. 

Upon  the  showing  made,  the  motion  was  properly  denied.    The 
judgment  and  order  are  therefore  afSrmed. 

Affirmed, 

Mb.  JusnoB  Smith  and  Mb.  Justice  Hollowat  concur. 


IVBY,  Rbspondbnt,  v.  LA  PRANCE  COPPER  CO.  bt  al., 

Appbllants. 

(No.  3,074.) 
(Sobmitted  Febmary  IS,  1912.    Decided  FebruaTy  21,  1912.): 

[121  Pfcc.  1061.] 

Aciion9 — Tart    or    Contract — Waiver    of    Tort — Appeal    and 
Error — Technical  Errors. 


Appeal  and  Error — ^Preflentation  Below — ^Pleadingr. 

1.  Defendant  cannot  claim  for  the  first  time  on  appeal  tbat  plain tifTs 
catiBes  of  action  were  not  separately  stated. 

Action — Tort  or  Contract — Waiver  of  Tort. 

2.  One  whose  ore  was  wronjsrfullj  converted  by  another  could  waive 
the  tort  and  sue  npon  an  implied  contract  to  pay  for  the  ore  tak^. 

Appeal  and  Error — ^Technical  Errors. 

3.  Where  a  cause  was  tried  on  the  merits,  the  supreme  court  will  not 
too  closely  scrutinize  the  complaint  to  determine  whether  it  improperly 
joined  causes  of  action  in  tort  and  contract,  in  view  of  Revised  Codes, 
section  6593,  requiring  the  trial  court  to  disregard  defects  in  pleadings 
not  affecting  iabstantial  rights^  and  prohibiting  reversals  by  reason  of 
•ueh  def  eet£ 
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'Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  James  Ivej  against  the  La  France  Copper  Com- 
pany and  others.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial,  defendants  appeal.    AfSrmed. 

Messrs.  Ounn  dk  HM,  for  Appellants,  submitted  a  brief;  Mr^ 
W.  W.  Patterson  argued  the  cause  orally. 

Mr.  C.  M.  Parr  submitted  a  brief  in  behalf  of  Bespondent. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  his  original  complaint,  the  plaintiff  attempted  to  state  three 
separate  causes  of  action,  the  first  of  which  alleged  that  on  or 
about  the  nineteenth  day  of  June,  1908,  he  entered  into  an  agree- 
ment with  the  defendants,  whereby  they  leased  and  let  to  him  a 
certain  piece  of  ground  under  and  within  the  Lexington  quartz 
lode  mining  claim,  upon  the  following  terms :  He  was  to  clean  out 
an  old  drift,  retimber  the  same,  extend  it  twenty-five  feet  or  more, 
if  necessary,  and  cut  an  upraise  to  a  point  where  ore  would  be 
encountered.  After  striking  ore,  he  was  to  have  all  he  could  take 
out  for  the  succeeding  thirty  days.  It  was  further  agreed  **that 
at  the  termination  of  thirty  days  after  plaintiff  had  cut  the  ore, 
if  defendants  desired  to  discontinue  the  lease  they  could  do  so 
by  paying  him  day's  wages  for  the  work  already  performed  by 
him."  He  alleged  that  he  began  work  on  the  nineteenth  day  of 
June,  1908,  cleaned  out  and  retimbered  the  drift,  and,  after  run. 
ning  an  upraise  for  about  fifteen  feet,  cut  the  lead  on  August  7, 
1908,  and  encountered  ore;  up  to  the  thirteenth  day  of  August, 
1908,  he  knocked  down  forty  tons  of  ore,  whereupon  the  defend- 
ants, without  cause,  ousted  him  from  the  premises,  refused  to 
allo^^him  to  go  on  with  the  work,  and  "kept  and  shipped  all  the 
ore,  and  refused  to  settle  with  him  for  the  same.'*  He  demanded 
general  damages  in  the  sum  of  $1,000  for  breach  of  the  agree- 
ment of  the  lease.  The  second  cause  of  action  was  based  upon 
the  allegation  "that,  by  reason  of  the  acts  of  the  defendants 
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in  ousting  and  ejecting  plaintiff,  th^ey  have  reaped  the  benefit 
of  plaintiff's  work  in  cleaning  ont  the  drift  and  retimbering  the 
same,  extending  the  drift  and  cutting  the  upraise,  and  the  work 
and  labor  in  prosecuting  said  work  is  reasonably  worth  the  sum 
of  $448."  By  the  third  cause  of  action,  be  sought  to  recover 
the  sum  of  $468,  '*by  reason  of  the  wrongful  retention  by  defend- 
ants of  said  forty  tons  of  ore  and  their  refusal  to  pay  plaintiff 
therefor  under  the  terms  and  agreement  of  said  tease."  The  an- 
swer was  in  effect  a  general  deniaL 

At  the  trial,  before  the  court  sitting  with  a  jury,  the  plaintiff 
testified  that  Mr.  Frank,  who  was  in  charge  of  the  mine  for  the 
defendants,  told  him  orally  that  if  he  would  do  the  work,  as 
above  indicated,  he  could  have  the  ore,  after  striking  the  same, 
for  thirty  days  without  royalty.  He  said:  '*Mr.  Frank  told  me, 
*Now,  if  you  strike  that  ore,  we  will  give  you,  after  doing  this 
work,  thirty  days  clear  of  royalty  for  doing  this  work.'  I  was 
never  allowed  to  take  that  ore  out  there.  I  never  got  any  of  the 
benefits  of  that  ore.  Any  point  I  struck  ore,  I  had  thirty  days  to 
take  it  out."  After  testifying,  in  effect,  that  Mr.  Frank  ordered 
him  out  of  the  mine,  and  that  he  had  performed  all  the  dead 
work  mentioned  in  the  contract,  he  continued:  ''The  work  and 
labor  we  performed  in  cleaning  out  the  drift,  retimbering  the 
same,  extending  the  drift  and  cutting  the  upraise,  was  reasonably 
worth  $448.  I  went  to  Mr.  Frank  once  and  asked  him,  'What  are 
you  going  to  do  about  it?'  and  he  said,  'Nothing.'  I  said  that  I 
had  forty  or  forty-five  tons  of  ore  there,  and,  'What  are  you  go- 
ing to  do  about  it ? '  and  he  said,  'What  is  yoar  costs  for  doing  the 
work t '  and  I  told  him  $448.  'Well, '  he  said, ' I '11  pay  you  wages 
for  tiiat  work  done,  and  I  want  to  keep  that  ore, '  and  I  said :  'No, 
you  don't  keep  that  ore.'  The  arrangement  we  had  there  was 
that  he  was  to  pay  me  day's  wages,  provided  my  lease  was  can- 
celed after  thirty  days;  and  I  told  him  tiie  wages  was  $448." 
In  cross-examination  of  the  plaintiff,  the  defendants  produced  a 
che<^  for  $120.91,  the  net  value  of  the  ore  retained  by  them ;  but 
Ivey  declared  that  the  check  had  not  been  tendered  to  him. 

When  plaintiff  rested  his  case,  the  defendants  moved  for  a 
nonsuit.    Thereupon  plaintiff  asked  and  was  granted  leave  to  file 
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an  amended  complaint,  oi^r  the  following  objection  of  the  de- 
fendants, viz. :  "We  object  to  that,  for  the  reason  that  they  have 
made  out  their  case  and  introduced  their  testimony  upon  each 
cause  of  action,  and  at  this  time  it  is  improi>er  to  attempt  to 
amend  the  complaint  by  consolidating  the  causes  of  action.  We 
object  to  the  filing  of  the  amended  complaint,  on  the  ground  that 
it  changes  the  issuer  raised  in  the  second  and  third  causes  of 
action  set  out  in  the  original  complaint ;  also  on  the  ground  that 
it  changes  the  nature  of  said  second  and  third  causes  of  action.'' 
The  amended  complaint  set  forth  the  whole  transaction  in  one 
oause  of  action.  Plaintiff  was  again  called,  and  testified  that 
Frank  told  him  that  if  he  (Frank)  stopped  the  work  before  he 
(Ivey)  could  ship  any  ore  he  would  pay  for  all  labor  performed. 
The  court  then  overruled  the  motion  for  a  nonsuit.  The  record 
then  goes  on  to  recite:  "The  foregoing  contains  all  the  testimony 
and  proceedings  necessary  or  material  to  tJie  consideration  of  the 
questions  raised  by  the  exceptions  therein  saved.  Thereupon  the 
defendants  introduced  testimony,  and  after  the  settlement  of  the 
instructions,  the  case  was  argued  to  the  jury  by  respective  coun- 
sel, and  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  sum  of  $555.91."  Defendants 
appeal  from  a  judgment  on  the  verdict  and  from  an  order  refus- 
ing to  grant  a  new  trial. 

1.  It  is  contended  that  the  so-called  lease,  not  being  in  writing, 
was  void  under  the  statute  of  frauds.  This  position  is  taken  on 
the  authority  of  Clark  v.  Wall,  32  Mont.  219,  79  Pac.  1052,  and 
the  point  seems  to  be  conceded  by  counsel  for  the  respondent. 
But  it  is  not  necessary  to  determine  whether  or  not  the  facts  in 
this  case  bring  it  within  the  rule  laid  down  in  Clark  v.  WaU, 
After  experiencing  some  difficulty  in  establishing  a  cause  of 
action,  other  than  that  relating  to  the  forty  tons  of  ore,  the  plain- 
tiff practically  abandoned  the  cause  of  action  for  breach  of  the 
so-called  lease  agreement  in  itself  by  testifying  that  Mr.  Frank 
reserved  the  right  to  terminate  the  agreement  by  paying  day's 
wages  for  the  dead  work.  The  court  is  presumed  to  have  cor- 
rectly charged  the  jury  that  plaintiff  could  not  recover  for  failure 
of  the  defendants  to  allow  him  to  continue  the  work  of  getting 
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out  ore.  This  leaves  for  our  consideration  but  two  items  of  dam- 
ages, to-wit,  ono  for  failure  to  pay  the  amount  claimed  for  doinc: 
the  dead  work,  and  another  for  either  converting  the  ore  already 
knocked  down,  or  failing  to  pay  for  it,  as  upon  an  implied  con- 
tract. The  verdict  shows  on  its  face  that  the  jury  allowed 
$120.91  for  the  ore,  the  amount  proven  by  the  defendants.  This 
leaves  $435  for  work  and  labor  performed  before  the  ore  was  en- 
countered. Plaintiff  testified  that  this  work  was  reasonably 
worth  $448.  The  jury,  for  some  reason,  deducted  $13  from  the 
amount. 

2.  It  is  contended  that  the  amended  complaint  contains  three 
[1]  causes  of  action  which  are  not  separately  stated;  but  this 
point  was  not  advanced  in  the  court  below. 
•  3.  But  it  is  said  that  the  two  last  causes  of  action  are  improperly 
joined,  for  the  reason  that  the  second  claim,  or  cause  of  action, 
is  founded  in  tort,  «ind  the  third  is  founded  in  contract.  It  was 
[2]  the  privilege  of  the  plaintiff,  however,  to  waive  the  tort  and 
sue  upon  an  implied  contract  to  pay  for  the  ore  which  confessedly 
belonged  to  him.  This  he  evidently  attempted  to  do,  and,  as  tho 
cause  has  been  tried  on  its  merits,  we  shall  not  too  closely  scrutinize 
[3]  his  pleading.  It  was  the  duty  of  the  court  below  at  every 
stage  of  the  action  to  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  did  not  affect  the  substantial  rights 
of  the  parties,  and  no  judgment  should  be  reversed  or  affected 
by  reason  of  such  error  or  defect.  (Rev.  Codes,  sec.  6593.)  The 
record  is  in  a  very  unsatisfactory  condition ;  but  we  think,  in  view 
of  the  fact  that  the  jury  gave  credit  to  the  plaintiff's  testimony ^ 
that  substantial  justice  has  been  done. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Chief  Justiob  Brantlt  and  Mb.  Justice  Holloway 
concur. 
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PASHA,  BasPONDENT,  v.  BOHABT,  Affellamt. 

(No.  3,071.) 
(Sabmitted  Febmazy  13,  1912.    Decided  Febmaiy  24,  1912.); 

[122  Bae.  284.] 

Contracts  of  Sale — Credit — Breach  of  Condition — Evidence — 
^'Bankable''  Note — Definition — Appeal  and  Error — Review — 
Presumptiong. 

Appeal  and  Error — ^Beview — Presumptiopg. 

1.  On  appeal  from  a  judgment  for  plaintiff,  every  disputed  faet  mnrt 
be  held  to  have  been  resolved  in  hia  favor. 

Sales — Credit — Breaeh  of  Condition. 

2.  Where  property  is  sold  and  delivered  on  an  agrreement  that  eredit 
will  be  extended  if  a  bankable  note  is  given  as  security,  on  nonperform- 
ance of  this  condition,  the  buyer  is  at  once  liable  for  the  prioe.  * 

Same — Credit — ^Performance  of  Condition. 

3.  Under  an  agreement  to  sell  property  on  credit  provided  a  bankable 
note  is  given  as  security,  the  note  must  be  bankable  without  the  payee 
becoming  personally  liable  for  its  payment. 

Same-Credit — Evidence. 

4.  Evidence  held  to  show  that  a  note  offered  by  a  buyer  was  not 
bankable,  and  hence  that  the  seller  might  recover  before  the  expiration 
of  the  term  of  credits 

Same-Credit — Evidence. 

5.  In  an  action  by  a  seller  who  had  agreed  to  extend  credit  to  a  buyer 
if  he  would  give  a  bankable  note  as  security,  the  former  may  testify 
that  the  banks  of  the  place  where  both  he  and  the  buyer  did  business 
refused  to  buy  the  note  offered  by  the  buyer. 

Same— Credit--"Bankable  Note." 

6.  A  bankable  note  is  one  receivable  as  cash  by  a  bank,  and  a  note 
that  banks  will  not  buy  is  not  bankable,  regardless  of  the  bank's  reasons 
for  refusing  to  buy,  or  the  high  character  of  the  paper. 

Appeal  from  District  Court,  Oallatin  County;  W.  B.  C. 
Stewart,  Judge. 

Action  by  R.  J.  Pasrha  against  S.  E.  Bohart.  Prom  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed, 

Mr.  John  A.  Luce  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

The  burden  was  upon  the  plaintiff  to  allege  and  show  that  the 
defendant  had  not  complied  with  the  terms  of  sale.    Before  the 
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amonnt  conld  become  due  or  payable  in  any  event  in  cash,  it 
was  necessary  to  show  that  the  term  of  the  credit  had  elapsed. 
(Tatum  V.  Ackerman,  148  Cal.  357, 113  Am.  St.  Rep.  276,  7  Ann. 
Cas.  541,  3  L.  R.  A.,  n.  s.,  908,  83  Pac.  151.)  This  was  a  sale  at 
auction,  and  in  such  a  case  the  title  to  the  property  does  not  pass 
until  there  has  been  a  compliance  with  the  terms  of  the  sale.  (4 
Cyc.  1048.)  Where  personal  property  or  r%al  property  is  sold 
at  public  auction  and  the  purchaser  refuses  to  comply  with  his 
bid,  the  vendor  may  maintain  an  action  against  him  for  damages. 
(4  Cyc.  1050.)  And  he  may  resell  the  property  at  the  bidder's 
risk  and  recover  the  difference  between  the  price  received  at  the 
resale  and  the  amount  bid,  together  with  the  reasonable  expenses 
of  the  resale.  (4  Cyc.  1051 ;  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
503,  504 ;  Mount  v.  Brown,  33  Miss.  566,  69  Am.  Dec.  362.) 

No  action  for  the  purchase  price  for  goods  sold  and  delivered 
oould  be  brought  until  the  expiration  of  the  credit.  Nor  would 
the  failure  to  give  the  notes  be  a  basis  for  sueh  an  action.  The 
only  action  would  be  an  action  for  damages.  (Manton  v.  Oam' 
man,  7  111.  App.  201;  Oirard  v.  Taggart,  5  Serg.  &  R.  19,  9 
Am.  Dec.  327 ;  Hall  v.  Hunter,  4  G.  Greene  (Iowa),  539 ;  Hunna- 
man  v.  Orafton,  10  Met.  (Mass.)  454;  Otbbs  v.  Blanchard,  15 
Mich.  292;  Crawford  v.  Avery,  35  Miss.  205;  Dodge  v.  Water- 
man, 36  N.  H.  186;  Hanna  v.  Mills,  21  Wend.  (N.  Y.)  90,  34 
Am.  Dec.  216;  Tale  v.  Coddington,  21  Wend.  (N.  Y.)  175; 
James  v.  Adams,  16  W.  Va,  245;  Mount  v.  Brown,  supra; 
O'Connor  V,  Dingley,  26  Cal.  12;  Allen  v.  Ford,  19  Pick.  (Mass.) 
217;  Eddy  v.  Stafford,  18  Vt.  235.)  If  the  condition  under 
which  the  property  was  delivered  to  Bohart  was  that  he  should 
give  a  note  with  good  security,  then  the  contract  was  executory 
and  the  title  did  not  pass.  Where  title  has  not  passed  ind 
the  contract  is  still  executory,  it  is  usually  held  that  the  remedy 
by  an  action  for  damages  is  exclusive  and  that  an  action  for 
the  agreed  price  cannot  be  maintained.  {Brand  v.  Henderson., 
107  HI.  141 ;  IndianapoUs  etc.  B.  Co.  v.  McOuire,  62  Ind.  140 ; 
John  Deere  Plow  Go.  v.  Oorman,  9  Kan.  App.  675,  59  Pac. 
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177;  Eallwood  Cash  Register  Co.  v.  Lufkin,  179  Mass.  143.  60 
N.  E.  473;  Tufts  v.  Weinfeld,  88  Wis.  647,  60  N.  W.  992.) 
No  reason  appeared  why  Mr.  Cox  and  Mr.  Brown  were  not 
subpoenaed  as  witnesses.  The  court  allowed  these  declarations 
of  third  parties,  not  supported  by  their  oath,  to  be  introduced, 
and  this  was  the  only  evidence  on  the  part  of  the  plaintiff 
as  to  whether  or  not  the  note  of  Mr.  Bohart  was  bankable. 
Defendant  had  the  right  to  cross-examine  these  witnesses  and 
to  have  them  testify  under  oath.  The  objection  should  have 
been  sustained  and  the  evidence  excluded.  {Yellowstone  Park 
B.  B.  Co.  V.  Bridger  Coal  Co.,  34  Mont.  545,  115  Am.  St.  Rep. 
546,  9  Ann.  Gas.  470,  87  Pac.  963;  16  Cyc.  1192-1194,  and 
cases  cited.) 

Mr.  Oeorge  Y.  Patten,  for  Respondent,  submitted  a  brief, 
and  argued  the  cause  orally. 

Counsel  for  appellant  contends  that  respondent  had  the 
burden  of  showing  that  the  note  tendered  by  appellant  was 
not  a  bankable  note,  and,  in  support  thereof,  cites  the  general 
rule  that  the  party  having  the  affirmative  of  an  issue  has  the 
burden  of  proof.  The  rule  is  not  applicable  here.  Respondent 
had  the  burden  of  proving  the  indebtedness  alleged,  but  it 
was  incumbent  upon  appellant  to  show  that  he  had  complied 
with  the  condition  under  which  he  was  to  have  credit.  Where 
the  seller  refuses  to  accept  a  note  for  the  price  pursuant  to 
the  terms  of  sale,  ihe  onus  is  on  the  purchaser  to  show  that 
the  surety  should  have  been  approved  and  the  note  accepted. 
(4  Cyc.  1050;  Mills  v.  Hunt,  20  Wend.  (N.  Y.)  431;  Sweeney 
V.  Vaughan,  94  Tenn.  434,  29  S.  W.  903.) 

It  is  perhaps  true  that  at  common  law,  under  the  old  forms, 
respondent's  action  would  have  been  for  damages  for  failure 
to  give  the  note,  under  which  the  measure  of  damages  would 
have  been  the  contract  price.  In  other  words,  the  same  result 
would  have  been  reached  as  in  the  present  action  for  the  pur- 
chase price.  (24  Am.  &  Eng.  Ency.  of  Law,  1123,  1124;  35 
Cyc.  528,  529.)     But  under  our  Codes,  as  interpreted  by  this 
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court,  forms  of  action  have  been  abolished,  and  if,  upon  any 
view,  the  plaintiff  is  entitled  to  relief,  the  pleading  will  be 
sustained.  (Raymond  v.  Blancgrass,  36  Mont.  449,  15  L.  R. 
A.,  n.  8.,  976,  93  Pae.  648;  Logan  v.  Billings  N.  Ry.  Co.,  40 
Mont.  467,  107  Pac.  416;  Wheeler  v.  Harrah,  14  Or.  325,  12 
Pac.  500.) 

Where  goods  are  sold  at  auction  on  condition  that  the  pur- 
chaser give  in  payment  therefor  an  approved  note,  and  the 
purchaser  refuses  to  give  the  note  on  delivery  of  the  goods, 
the  auctioneer  may  reclaim  the  goods  or  treat  the  sale  as  an 
absolute  one  without  credit,  and  immediately  sue  for  the  price. 
(Corlies  v.  Gardner,  2  N.  Y.  Sup.  Ct.  (2  Hall)  374.) 

We  recognize  and  concede  the  general  rule  th«it  hearsay 
testimony  is  inadmissible.  However,  we  contend  that  the  testi- 
mony of  oashiers  Cox  and  Brown  falls  under  an  exception  to 
the  rule,  and  does  not  violate  it,  and  so  was  properly  admitted. 
An  unsworn  statement  may  not  only  furnish  substantial  evi- 
dence, but  show  relevant  facts;  it  may  constitute  part  of  a 
transaction  or  occurrence,  or  it  may  go  further  and  in  itself 
achieve  a  legal  result.  For  instance,  testimony  showing  de- 
maaxd  and  refusal,  denial  or  disclaimer  cannot  be  said  to  be 
hearsay,  although  the  witness  is  permitted  to  state  the  answer 
given  by  another  person  to  the  demand.  (16  Cyc.  1189,  1192.) 
A  case  squarely  in  point  is  that  of  Wallace  v.  Bemheim,  63 
Ark.  108,  37  S.  W.  712.  To  contest  the  claim  of  an  offer  by 
a  deceased  party  to  make  a  settlement  of  an  alleged  debt  the 
testimony  of  the  son  of  the  deceased  was  held  to  be  admissible 
to  show  that  his  father,  upon  such  alleged  debt  being  mentioned 
to  him,  denied  its  existence.  (Passmore  v.  Passmore,  60  Mich. 
463,  27  N.  W.  601.)  Statements  to  a  oommercial  agency  to 
show  fraud  of  a  purchaser  on  credit  were  held  to  be  admissible 
in  Cowen  v.  Bloomberg,  69  N.  J.  L.  462,  55  Atl.  36.  A  letter 
of  an  attorney  to  an  insurance  company  was  held  to  be  ad- 
missible to  show  denial  of  liability  rendering  proof  of  loss 
unnecessary  in  Aetn^  Ins,  Co.  v.  Fitze,  34  Tex.  Civ.  App.  214» 
78  S.  W.  370;  Depew  v.  Depew  (Pa.),  4  Atl.  728. 
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MR.  JUSTICE  SMITH  aelivered  the  opinion  of  the  court 

The  complaint  in  this  action  alleges  that  on  or  about  the 
tenth  day  of  January,  1911,  the  plaintiff  sold  and  delivered 
to  the  defendant  at  his  special  instance  and  request  certain 
stock  cattle  at  an  agreed  price  of  $375 ;  that  the  defendant  has 
not  paid  the  amount  or  any  part  thereof.  The  answer  denies 
each  and  every  allegation  of  the  complaint.  The  district  court 
of  Gallatin  county  tried  the  cause  without  a  jury,  and,  after 
making  findings  of  fact  and  drawing  conclusions  of  law  in 
writing,  entered  judgment  for  the  plaintiff  in  accordance  with 
the  prayer  of  the  complaint.  Defendant  appeals  from  the  judg- 
ment and  from  an  order  refusing  to  grant  a  new  trial. 

It  appears  that  on  January  10,  1911,  a  so-called  "combination 
sale"  of  livestock  was  held  at  a  ranch  in  Gallatin  county  about 
five  miles  from  the  city  of  Bozeman.  At  this  sale  the  defend- 
ant purchased  fourteen  head  of  cattle  at  an  agreed  price  of 
$375.  The  advertised  terms  of  sale  were:  "Ten  months  will 
be  given  on  bankable  note.  Interest  at  8%  from  date."  The 
sale  was  held  in  the  name  of  one  Stucky,  but  the  cattle  pur- 
chased by  the  defendant  were  the  property  of  plaintiff.  After 
the  defendant  had  bid  in  the  fourteen  head  of  cattle,  he  went 
to  plaintiff,  and  said:  "I  gave  my  note  to  Mr.  Overstreet  [the 
clerk  of  the  auction  sale]  signed  by  myself ;  that  note  is  good, 
isn't  it t"  Plaintiff  replied:  "I  don't  know.  If  it  is  bankable, 
it  is."  Defendant  then  said:  "If  I  get  Prank  [his  brother] 
to  sign  it  with  me,  that  will  make  it  bankable."  And  plain- 
tiff answered:  "I  don't  know;  but,  if  not,  you  will  have  to 
see  that  a  note  is  given  to  me  that  is  bankable."  Defendant 
then  remarked,  "I  will  leave  the  stuff  here  until  I  give  you  a 
bankable  note";  and  plaintiff  "told  him  to  take  the  stuff  away 
if  he  would  make  it  bankable";  and  further  said:  "I  am  com- 
ing to  town  to-morrow  and  we  will  fix  it  up."  Plaintiff  also 
testified:  "He  had  already  made  out  a  note  to  John  Stucky. 
Mr.  Overstreet  had  that  and  Mr.  Overstreet  made  out  another 
one  to  me.  I  took  them  to  town  with  me,  and  took  them  to 
the  butcher-shop.    The  old  note  he  tore  up,  and  I  said,  'You 
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take  this  new  note,  and  have  Prank  sign  it  with  you.'  He 
said,  'All  right.'  When  I  went  back  after  the  note,  he  said 
Prank  wouldn't  sign  it.  He  said  he  would  pay  me  for  what 
cattle  he  had  butchered,  and  I  could  take  the  rest  back,  or  else 
take  his  note.  I  said  I  didn't  want  to  do  that,  that  we  had 
gone  to  the  expense  of  an  auction  sale,  that  he  bought  the 
cattle,  and  *all  I  expect  you  to  do  is  to  settle  for  them  in  ac- 
cordance with  the  terms  of  the  sale.'  He  said  the  note  was 
good,  that  I  could  sign  it,  that  his  name  and  mine  would  make 
it  good,  and  I  could  get  the  money  any  place.  I  said  I  didn't 
figure  I  had  to  make  it  good.  I  wanted  a  good  note  without 
my  signature  j  that  his  signature  alone  I  could  not  get  rid  of 
at  the  bank.  After  this  sale — ^the  day  before — and  prior  to 
this  conversation  with  defendant,  I  went  to  the  Commercial 
National  Bank,  and  asked  Mr.  Cox,  the  cashier,  if  Seth  Bohart 
with  Frank  signing  with  him  on  a  note  would  be  good,  and  he 
said  for  any  reasonable  amount,  and  I  said,  'For  $375 T'  and 
he  said,  *Yes.'  He  said  Seth's  name  alone  wouldn't  be  good. 
He  wouldn't  consider  it  so.  But  he  said  that  S.  E.  Bohart 
was  not  doing  business  at  that  bank,  and  he  wasn't  in  very 
good  touch  with  him.  I  afterward  went  to  the  National  Bank 
of  Qallatin  Valley,  and  asked  Mr.  Brown,  the  cashier.  He  said 
he  wasn't  cashing  paper;  that  it  wasn't  buying  paper.  He 
said  that  he  wasn't  buying  paper,  that  he  would  not  buy  that 
paper,  Mr.  Bohart 's  note.  I  was  willing  to  take  this  note  at 
any  time  some  person  would  take  it  off  my  hands.  What  I 
wanted  was  the  money."  The  conversations  with  Cox  and 
Brown  were  objected  to  as  hearsay.  Not  any  claim  is  made 
that  there  are  any  other  banks  in  Bozeman. 

John  P.  CoUett  testified:  **I  had  a  conversation  with  Bohart 
on  the  15th  of  January  about  settlement.  I  said:  'We  came 
down  to  see  about  the  note.'  'Well,'  he  said,  *I  supposed  that  sale 
was  over.'  I  said :  'Part  of  it  is  over  and  part  of  it  is  not.'  He 
said:  'The  note  is  in  here.  You  can  have  it.  I  can't  get  any 
other  signer  on  it.  You  can  sign  it  if  you  want  to.'  At  the  sale 
it  was  announced  that  there  was  no  discount  for  cash."    After 
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motion  for  a  nonsuit  overruled,  the  defendant  testified:  "I  said 
to  Pasha  after  the  sale:  'It  seems  to  me  you  do  not  want  to  let 
these  cattle  go  on  that  note.  What  do  you  mean  about  itT  He 
said  something  about  wanting  a  signer  with  me.  I  said :  'I  don't 
know  anyone  on  these  grounds  who  would  sign  a  note  with  me, 
or  whom  I  could  ask  to  sign  with  me.  If  you  don't  consider  it 
good,  I  will  leave  the  cattle  here. '  He  said : '  I  want  a  good  piece 
of  paper.'  I  said :  'Would  Frank's  name  be  good  on  that  note!' 
and  I  think  he  said,  'Yes.'  Two  or  three  days  later  I  saw  him 
in  town,  and  I  said,  'I  will  sign  the  blank  note  if  you  want  me 
to.'  I  signed  the  note  and  h^  said,  'Will  you  get  Frank  to  sign 
that  note  with  youT'  and  I  said,  'I  will  go  over  and  ask  him.' 
Frank  refused  to  sign  the  note,  and  Pasha  would  not  accept  it. 
He  left  it  lying  on  the  desk.  I  have  been  doing  business  in  this 
county  for  five  years.  During  that  time  I  have  borrowed  money 
at  the  local  banks  on  my  note,  without  indorser  or  security.  I 
have  purchased  cattle  at  sales,  and  have  given  notes  in  payment 
without  security.  I  have  paid  all  of  these  notes  through  the 
local  banks  except  one.  I  considered  that  note  I  had  signed  a 
bankable  note  when  I  signed  it  and  gave  it  to  Mr.  Pasha.  It  is 
true  that  Mr.  Patten  has  a  note  given  by  me  at  a  sale  due  last 
October  that  has  not  been  paid.  I  wouldn't  say  I  did  not  have 
a  conversation  with  David  E.  Anderson  on  the  morning  of  Janu- 
ary 11, 1911,  at  my  slaughter-house,  in  which  I  stated  to  him  that 
I  was  expecting  Mr.  Pasha  down  there;  that  he  wouldn't  accept 
my  note;  that  he  claimed  it  wasn't  a  bankable  note;  and  that  I 
was  going  to  kill  the  cheaper  stnft  and  pay  for  it,  and  Pasha 
could  take  the  higher  priced  stuff  back.  I  might  have  said  it. 
I  killed  eight  of  the  fourteen  cattle  the  next  day.  The  ones  I 
killed  cost  less  per  head  than  the  others.  I  mean  to  say  posi- 
tively that  I  told  Mr.  Pasha  that,  unless  he  would  take  my  indi- 
vidual note,  I  wouldn't  take  the  stock.  I  do  not  want  you  to 
understand  that  he  understood  my  individual  note  would  be 
sufficient.  I  said  I  would  try  to  get  Frank  to  sign  it  with  me. 
I  understood  that  the  note  was  acceptable  with  my  individual 
name." 
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The  court  made  findings,  among  others,  as  follows: 

^'(5)  That  after  John  Stucky  informed  defendant  that  said 
cattle  belonged  to  plaintiff,  and  before  defendant  took  possession 
of  said  cattle,  plaintiff  stated  to  defendant  that,  to  obtain  the 
credit  offered  at  said  sale,  defendant  must  execute  and  delirer 
to  plaintiff  a  promissory  note,  with  surety  or  sureties  if  neces- 
sary, so  that  such  note  would  be  purchased  by  the  banks  at  Boze- 
man,  Montana. 

'^(6)  That  plaintiff  unconditionally  delivered  the  possession 
of  said  stock  cattle  purchased  by  defendant  at  said  sale  upon 
defendant's  promise  that  he  would  execute  and  deliver  to  plain- 
tiff a  promissory  note,  with  surety  or  sureties  if  necessary,  so 
that  such  note  would  be  purchased  by  the  banks  at  Boseman, 
Montana. 

''(7)  That  the  promissory  note  signed  by  defendant  indi- 
vidually which  defendant  offered  to  plaintiff  in  payment  for  said 
cattle  was  not  a  bankable  note,  as  that  term  was  understood  by 
the  parties  at  the  sale,  and  did  not  comply  with  the  promise 
under  which  defendant  had  obtained  the  possession  of  said  cattle 
from  plaintiff. 

''(8)  That  defendant  has  failed  and  refused  to  execute  and 
deliver  to  plaintiff  a  bankable  note  as  that  term  was  understood 
by  the  parties  at  said  sale  in  payment  for  said  cattle,  and  has 
not  complied  with  the  promise  under  which  he  obtained  posses* 
sion  of  said  cattle  from  plaintiff." 

1.  Every  question  of  fact  in  the  case  must  be  considered  as 
[1]  having  been  resolved  in  favor  of  the  plaintiff,  and  his  ver* 
sion  of  the  conversations  had  between  the  parties  must  be  ac- 
cepted. Therefore,  we  must  presume  that  the  title  to  the  cattle 
passed  to  the  defendant  at  the  time  of  the  sale,  and  that  the 
agreement  was  that  he  should  have  ten  months  in  which  to  pay 
for  the  same,  provided  he  could  furnish  a  bankable  note  for  the 
amount  of  the  purchase  price,  and  not  otherwise.  ''When  credit 
is  given  for  the  price  of  goods  sold  on  the  condition  that  the 
[2}  purchaser's  note,  with  surety,  be  given  therefor,  and  this 
condition  is  not  complied  with,  but  the  property  is  taken  by  the 
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purchaser,  he  is  liable  for  the  price  at  once,  and  before  the  ex- 
piration of  the  proposed  term  of  credit."  (Wheeler  T.'Harrah, 
14  Or.  325, 12  Pac.  500;  Corlies  v.  Gardner,  2  Hall  (N.  Y.),  374.) 

It  is  quite  evident  from  all  of  the  testimony  in  the  instant  case 
that  the  parties  contemplated  som^thin^  more  than  that  the  de- 
fendant should  give  his  own  promissoiy  note  unconditionally. 
The  condition  was  that  the  note  should  be  bankable  either  because 
of  the  individual  responsibility  of  the  maker  or  of  comakers  or 
indorsers.  Had  they  intended  otherwise,  the  word  "bankable" 
would  not  have  been  employed  in  the  advertisement  of  the  sale. 
The  defendant  knew  this  before  he  took  the  cattle  away.  He 
was  80  informed,  not  only  by  the  printed  notice  of  sale,  but  by 
the  plaintiff  himself.  He  was  told  that  the  note  tendered  by 
him  would  not  be  accepted  unless  it  was  bankable  paper,  and  he 
undertook  to  comply  with  the  condition.  What  is  the  meaning 
of  the  word  "bankable"  in  this  particular  instance?  All  of  the 
facts  and  circumstances  surrounding  the  transaction  are  to  be 
taken  into  consideration  in  answering  the  inquiry.  The  plain- 
tiff desired  to  sell  his  cattle.  No  discount  for  cash  was  to  be 
allowed.  Why!  Manifestly  because  it  was  intended  that  the 
cattle  should  be  sold  for  cash,  or  its  equivalent.  The  bankable 
notes,  if  any  were  taken,  were  to  be  convertible  into  cash  without 
[3]  recourse  to  the  personal  responsibility  of  the  individual  to 
whom  they  were  given ;  that  is,  the  payee  or  seller  of  the  cattle. 
It  is  altogether  unreasonable  to  suppose  that  the  paper  was  to 
be  made  bankable  by  virtue  of  the  indorsement  of  the  person 
whose  aim  was  to  sell  his  property  for  cash. 

Was  the  defendant's  individual  note  bankable?  He  tacitly 
[4]  admitted  that  it  was  not,  by  his  acts  and  words:  (a)  He 
asked  Pasha  if  his  note  was  good,  (b)  He  offered  to  get  his 
brother  to  sign  it  with  him  in  order  to  make  it  bankable,  (c) 
After  having  tendered  one  note  signed  by  himself  alone,  he 
offered  to  leave  the  cattle  at  the  ranch  until  he  gave  a  bankable 
note,  (d)  He  admitted  that  his  own  brother  refused  to  take 
the  responsibility  of  signing  a  note  with  him.  (e)  He  offered 
to  pay  for  the  cattle  already  butchered  and  return  the  others. 
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(f }  He  told  Pasha  that  their  joint  signatures  would  make  the 
note  good,  (g)  He  confessed  to  CoUett  that  no  one  would  sign 
the  note  with  him.  (h)  He  admitted  that  his  overdue  note, 
given  under  similar  circumstances,  was  in  the  hands  of  on  attor« 
ney,  unpaid,  (i)  He  told  Anderson  that  Pasha  had  refused  to 
take  his  note  because  it  was  not  bankable,  (j)  He,  in  effect, 
admitted  to  Anderson  that  his  purpose  was  not  to  comply  with 
the  terms  upon  which  credit  was  extended,  but  that  he  intended 
to  kiU  and  pay  for  the  cheaper  cattle,  and  force  Pasha  to  take 
back  those  of  higher  price.  And  he  carried  out  his  design  so 
far  as  he  was  able,  (k)  He  made  no  claim  that  his  personal 
note  was  bankable  paper  until  he  testified  at  the  trial. 

But  it  is  said  that  the  testimony  of  the  plaintiff  concerning  the 
[5]  information  received  from  Cox  and  Brown,  the  bankers, 
was  hearsay.  As  has  heretofore  been  suggested,  we  think  there 
was  sufficient  evidence  in  the  record  to  show  that  the  note  was 
not  bankable,  without  this  testimony.  The  parties  evidently  had 
in  mind  the  banks  of  Bozeman,  at  which  place  both  did  their 
banking  business.  Defendant,  in  effect,  so  admitted  when  he 
testified  that  his  personal  notes  had  always  been  taken  by  the 
Bozeman  banks.  But  was  the  testimony  incompetent!  We 
think  not.  The  conversations  related  by  plaintiff  took  place  in 
fhe  respective  banking  houses  named  by  him.  Mr.  Cox  in  an- 
swering his  inquiries  was  acting  officially  as  cashier  of  the  Com- 
mercial National  Bank,  and  Mr.  Brown  was  acting  for  the 
National  Bank  of  Qallatin  Valley.  If  the  plaintiff  had  tendered 
fhe  note  to  each  of  the  banks  and  both  had  refused  to  purchase 
it,  there  can  be  no  doubt  that  his  testimony  as  to  the  result  of  his 
efforts  would  have  been  competent.  Mr.  Cox  spoke  for  his  bank, 
and  Mr.  Brown's  declarations  were  those  of  the  bank  of  which 
he  was  the  executive  officer.  Counsel  for  the  appellant  says  in 
his  brief:  ''No  reason  appeared  why  Mr.  Cox  and  Mr.  Brown 
were  not  subpoenaed  as  witnesses.  Defendant  had  a  right  to 
cross-examine  these  witnesses  and  to  have  them  testify  under 
oath."  Had  they  so  testified,  upon  the  theory  advanced  by  the 
def  endanty  it  could  only  have  been  to  draw  a  conclusion  whether 
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or  not  the  note  was  bankable.  But,  assuming  that  such  evidence 
was  competent,  there  is  another  way  of  proving  the  fact;  and 
that  is  by  showing  that  the  banks  had  actually  refused  to  buy 
the  paper.  Their  reasons  for  refusal  would  be  altogether  imma- 
terial. In  addition  to  the  financial  responsibility  of  the  makers 
or  indorsers  of  commercial  paper,  there  is  always  the  personal 
equation  to  be  solved, — the  question  of  moral  risk.  There  is  also 
the  form  of  the  paper  to  be  taken  into  consideration,  its  terms 
and  conditions,  the  time  of  payment  and  rate  of  interest.  Bank- 
ers naturally  and  properly  consider  all  such  matters  in  deter- 
mining the  advisability  of  buying  commercial  paper.  And,  again, 
the  condition  of  the  funds  of  the  bank  and  the  amount  of  such 
paper  already  on  hand  are  things  which  may  be  and  undoubtedly 
are  necessarily  taken  into  consideration.  In  times  of  great  finan- 
cial stress  and  panic,  it  often  occurs  that  the  banks  do  not  loan 
any  money  at  all.  Under  such  circumstances  even  so-called 
*' gilt-edged"  paper  is  not  bankable.  This  condition  involves  no 
reflection  upon  the  financial  responsibility  of  the  maker  or  in- 
dorser.  It  is  his  misfortune.  So  that  we  say,  under  circum- 
stances such  as  we  have  under  consideration,  it  is  the  bank  that 
acts,  through  its  executive  officers,  and  it  may  exercise  its  own 
judgment.  Its  decision  may  oftentimes  seem  arbitrary,  but  that 
is  its  concern.  The  question  at  issue  was  whether  the  banks  had 
refused  to  buy  the  note.  Plaintiff  asserted  that  they  had.  He 
could  testify  to  the  fact  of  his  own  knowledge.  Such  testimony 
was  competent.  (Wallace  v.  Bemheim,  63  Ark.  108,  37  S.  W. 
712 ;  Key  v.  Shaw,  8  Bing.  560.) 

The  appellant  bases  his  claim  that  the  note  was  bankable  upon 
the  authority  of  the  case  of  E,  P.  Allis  Co.  v.  Madison  E,  L.  H. 
&  P.  Co.,  9  S.  D.  459,  70  N.  W.  650.  The  facts  in  that  case  were 
these:  The  plaintiff  sold  certain  machinery  to  the  defendant 
for  the  agreed  price  of  $3,500,  payable  as  follows:  $500  in 
cash  and  the  balance,  in  equal  payments,  due  in  six,  twelve, 
and  eighteen  months,  respectively,  all  of  said  deferred  pay- 
ments to  be  secured  by  "bankable  paper"  drawing  seven  per 
cent  interest.    Pursuant  to  the  agreement  the  defendant  sent 
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to  the  plaintiff  three  notes  for  $1,000  each,  dae  in  six,  twelve, 
and  eighteen  months  from  the  seventeenth  day  of  October, 
1889,  which  notes  were  signed  by  J.  A.  Trow,  as  surety,  and 
indorsed  by  the  Citizens'  National  Bank  of  Madison,  in  South 
Dakota.  The  notes  were  retained  until  January  25,  1890, 
when  they  were  returned  as  not  being  bankable  paper.  The 
supreme  court  in  its  opinion  said:  **The  principal  objection  is 
that  the  court  below  was  not  justified  in  finding  that  the  notes 
constituted  'bankable  paper,'  and  this  contention  is  based  upon 
the  claim  that  the  testimony  of  Bruce,  McKinney,  and  Baker  was 
incompetent  upon  the  issue  of  whether  or  not  the  notes  consti- 
tuted bankable  paper.  The  witnesses  testified  that  they  were 
engaged  in  the  banking  business  in  Sioux  Falls  and  had  been  so 
engaged  for  a  number  of  years;  that  they  knew  the  financial 
standing  of  Trow  and  the  Citizens'  National  Bank  among  bank- 
ers ;  and  that  the  paper  in  controversy  was  bankable  paper.  They 
were  all  ofiicers  of  banks  in  this  state,  and  were  acquainted  with 
the  financial  standing  of  Trow  and  the  bank.  This  rendered 
them  competent  to  testify  as  to  the  character  of  the  paper.  It 
was  shown  on  cross-examination  that  these  gentlemen,  as  officers 
of  their  respective  banks,  by  reason  of  the  stringency  of  the 
money  market  and  the  demands  of  their  customers,  had  declined 
to  discount  or  purchase  the  paper.  But  this  fact  did  not  render 
them  incompetent  to  testify  as  to  whether  or  not  the  paper  was 
l>ankable  or  tend  to  discredit  their  evidence  on  that  subject. 
•  •  •  What,  then,  was  intended  by  that  term  in  the  contract? 
Evidently  paper  so  secured  as  to  be  regarded  as  bankable  paper 
by  banks — first-class  paper.  We  conclude  that  the  term,  as  used 
in  the  contract  we  are  considering,  was  intended  to  mean  high- 
credit  paper,  which,  if  the  time  of  payment  was  reasonable  and 
the  banks  had  loanable  funds,  would  be  discountable  paper.  No 
other  meaning  could  have  been  intended  by  either  party."  Per- 
haps the  foregoing  case  may  be  distinguished  from  the  one  at  bar 
in  the  manner  of  its  presentation  to  the  court.  As  is  indicated 
in  the  opinion,  there  was  expert  testimony  that  the  notes  were 
'' bankable  paper,"  while  in  the  case  at  bar  no  attempt  was  made 
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by  the  defendant  to  prove  that  his  note  was  bankable,  aside  from 
his  own  testimony  that  the  banks  had  theretofore  taken  his  notes. 

But  we  are  unable  to  concur  in  the  view  of  the  law  taken  by  the 
South  Dakota  court.  The  result  of  it  is  that  the  notes  were  bank- 
able in  theory,  but  not  in  fact.  The  Century  Dictionary  defines 
[6]  the  word  ''bankable"  thus:  ''Receivable  as  cash  by  a  bank, 
as  bank  notes,  checks  and  other  securities  for  money.''  It  seems 
to  us  a  contradiction  in  terms  to  say  that  a  note  which  the  banks 
refuse  to  take  is  bankable.  The  words  employed  should  be  given 
a  definite  meaning  in  contracts  like  the  one  in  question.  If  the 
I)arties  merely  intended,  as  suggested  by  the  supreme  court  of 
South  Dakota,  that  the  paper  should  be  "first  class"  or  of  "high 
credit/'  dependent  upon  the  financial  standing  of  the  maker  or 
indorser,  they  might  easily  have  so  declared.  The  plaintiff  was 
not  concerned  with  the  question  of  the  solvency  or  financial  worth 
of  those  who  were  to  execute  the  note.  It  was  his  purpose  to 
have  the  banks  determine  that  matter  for  themselves.  No  ques< 
tion  of  indorsement  is  in  this  case.  The  plaintiff  was  willing  and 
was  required  by  the  contract  to  accept  the  unsecured  note  of 
the  defendant  himself,  provided  it  could  be  disposed  of  at  a  bank. 
It  would,  in  our  judgment,  be  a  dangerous  doctrine  to  hold  that 
the  bankable  character  of  a  piece  of  commercial  paper  is  de- 
pendent upon  the  subsequently  expressed  opinions  of  bankers 
who  have  theretofore  refused  to  purchase  it;  especially  in  view 
of  the  fact,  as  shown  in  this  case,  that  the  primary  object  of 
taking  the  same  was  to  at  once  convert  it  into  cash.  The  acts 
of  refusal  to  purchase  themselves  characterized  the  paper  as  non- 
bankable.  Paper  which  the  banks  refused  to  purchase  is  not 
bankable  paper,  and  that  regardless  of  the  reasons  for  refusaL 

We  conclude,  therefore,  that  there  is  ample  evidence  in  the  rec- 
ord to  justify  the  finding  that  the  note  in  question  was  not 
bankable  in  Bozeman.  The  condition  of  its  acceptance  was  that 
it  should  be  convertible  into  cash.  It  was  not  so  convertible. 
Therefore,  the  condition  upon  which  credit  was  extended  was 
not  fulfilled  by  the  defendant,  and  plaintiff  could  sue  at  once  as 
for  cattle  sold  and  delivered. 
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2.  There  is  some  criticism  of  the  findings  of  fact  and  conclu- 
sions of  law.  An  inspection  of  the  findings  heretofore  quoted 
will  show  that  they  are  somewhat  inaccurate  in  the  light  of  the 
testimony.  But  we  regard  this  as  immaterial.  In  substance, 
they  cover  all  of  the  issues  in  the  case,  and  the  ultimate  conclu- 
sion reached  by  the  court  is  so  clearly  and  manifestly  just  and 
right  that  we  are  not  disposed  to  regard  technical  objections  with 
any  great  degree  of  favor. 

The  judgment  and  order  are  aflSrmed. 

'AfJirmBd, 

Mb.  CmEP  Justice  Bbantly  and  Mb.  Jtjsticb  Holloway  con- 
cur. 


IN  THE  MATTER  OP  THE  RECEIVERSHIP  OP  THE 
FIRST  TRUST  &  SAVINGS  BANK  OP  BILLINGS, 
MONTANA.  GAZETTE  PRINTING  CO.  bt  al..  Respond- 
ents, V.  McCONNELL,  Appellant. 

(No.  3,075.) 
(Submitted  February  16,  1912.    Decided  February  27,  1912.)' 

[122  Pac.  561.] 

Receivers — Sales — Setting  Aside — Orounds — Equity — Power   of 
Court — Appeal  and  Error — Finings — Conclusiveness. 


Appeal  and  Error — ^Findings — ConelusiyeuesB. 

1.  A  finding  on  conflicting  evidence  is  conclusive  on  appeal. 

Beeeiverfl — Sales — ^Right  to  Set  Aside. 

2.  A  court  of  equity  in  receivership  proceedings  may  set  aside  an 
order  of  sale  either  before  or  after  confirmation,  when  it  appears  that 
the  same  waa  entered  through  mistake,  inadvertence,  or  improvidence. 

Same — Sales — Setting  Aside — ^Notice. 

3.  A  purchaser  at  a  receiver's  sale  takes  with  notice  that  the  court 
may,  in  its  discretion,  set  the  sale  aside. 

Same — Sales — ^Bight  to  Set  Aside — Grounds. 

4.  Though  mere  inadequacy  of  price  is  not  ordinarily  in  itself  sufficient 
to  warrant  the  setting  aside  of  a  receiver's  sale  to  a  bona  fide  purchaser, 
yet,  where  the  property  was  greatly  undersold  and  the  purchaser  ob- 
tained an  undue  advantage  of  the  creditors,  the  court  may,  in  its 
diseretion,  set  tibe  side  aside,  though  the  buyer  acted  in  good  faith. 
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fiftme. 

5.  The  power  of  a  court  of  equity  to  set  aside  a  receiver's  sale  is  not 
affected  by  the  fact  that  the  purchaser  acted  in  good  faith,  without 
intending  to  obtain  an  unfair  advantage,  complied  with  the  terms  of 
sale,  and  cannot  be  placed  in  statu  quo;  but  such  facts  must  be  con- 
sidered by  the  court  in  the  exercise  of  its  discretion. 

Same. 

6.  Where  a  receiver's  sale  is  set  aside,  the  purchaser  must,  if  possible, 
be  reimbursed  for  damages  sustained  thereby. 

Same. 

7.  Mere  lapse  of  time  does  not  affect  the  power  of  a  court  of  equity 
to  set  aside  a  receiver's  sale,  though  it  may  be  considered  by  it  in  the 
exercise  of  its  discretion. 

Same — Sales — Setting  Aside — Grounds — Evidence. 

8.  Evidence  heGt  to  support  a  finding  that  an  order  of  sale  in  receiver* 
ship  proceedings  was  made  through  mistake,  inadvertence,  or  improvi- 
dence, justifying  the  setting  aside  of  the  sale. 

Equity — Maxims. 

9.  One  coming  into  a  court  of  equity  must  come  with  clean  hands. 

Beceivers — Compelling  Sale  to  Bidder. 

10.  One  offering  to  purchase  at  a  receiver's  sale  for  $6,000  property 
for  which  he  had  paid  $40,000  three  years  before,  may  not  appeal  to  a 
court  of  equity  to  compel  a  sale  to  him  at  that  price,  where  the  evidence 
showed  that  he  was  familiar  with  the  property  and  that  it  had  doubled 
in  value  during  the  three  years. 

Same — Jurisdiction  of  Court. 

11.  A  court  of  equity  in  receivership  proceedings  must  protect  the 
creditors,  and  see  to  it  that  the  property  is  sold  to  the  best  advantage, 
for  all  it  is  worth,  if  possible. 

£kime — Sales — Relief  to  Purchaser  on  Setting  Aside  of  Sale. 

12.  Where  the  court  setting  aside  a  receiver's  sale  exonerated  the 
purchaser  from  wrongdoing,  the  purchaser  should  be  placed  «n  statu 
quo. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Banner,  Judge. 

In  the  Matter  of  the  receivership  of  the  First  Trust  &  Sav- 
ings Bank  of  Billings.  From  an  order  granting  a  motion  of  the 
Gazette  Printing  Company  and  others  to  set  aside  a  sale  by  the 
receiver  to  0.  W.  McConnell,  the  latter  appeals.    AfSrmed. 

Messrs.  Gunn  &  Hall,  and  Mr.  Chas.  A.  Taylor,  for  Appellant, 
submitted  a  brief ;  Mr.  M.  8.  Ounn  argued  the  cause  orally. 

Mr.  0.  W.  McConnell,  appearing  pro  se,  submitted  a  brief  and 
argued  the  cause  orally. 
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Mr.  0.  F.  Goddard  and  Mr.  F.  L.  Tilton  submitted  a  brief  for 
Bespondents;  Mr.  T.  J.  Walsh,  of  oounsely  argued  the  cause 
orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  fourteenth  day  of  July,  1910,  the  district  court  of  Yel- 
lowstone county,  Hon.  Sydney  Sanner,  judge  presiding,  on  peti- 
tion of  the  state  of  Montana,  a  creditor  in  the  sum  of  $25,000, 
appointed  Samuel  6.  Eeynolds  as  receiver  of  the  First  Trust 

6  Savings  Bank  of  Billings,  Montana,  an  insolvent  corporation 
theretofore  organized  under  the  laws  of  this  state.  The  Gazette 
Printing  Company  is  a  domestic  corporation,  having  a  capital 
stock  of  300  shares  of  a  par  value  of  $100  each,  located  at 
Billings,  owning  a  plant  and  Associated  Press  franchise,  and  en- 
gaged in  publishing  two  daily  newspapers,  the  ''Billings  Daily 
Gazette"  and  the  "Billings  Evening  Journal."  Among  other 
assets  of  the  First  Trust  &  Savings  Bank  of  Billings,  which  came 
to  the  hands  of  the  receiver,  were  297  shares  of  the  capital  stock 
of  the  Gazette  Printing  Company,  which  stock  was  the  absolute 
property  of  the  bank,  and  certain  claims  against  the  printing 
company.  It  appears  to  be « admitted  that  on  November  29, 
1910,  these  claims,  which  were  evidenced  by  promissory  notes, 
amounted,  with  accrued  interest,  to  the  sum  of  $13,035.38.  The 
stock  in  the  printing  company  was  carried  arbitrarily  on  the 
books  of  the  bank  at  a  valuation  of  $6,001.  The  total  of  these 
two  amounts  is  $19,036.38,  the  significance  of  which  sum  will 
hereafter  become  apparent.  P.  B.  Moss  was  the  pr^ident  of 
both  corporations.  He  testified:  ''I  paid  $40,000  for  the  stock, 
and  charged  it  down  from  the  profit  of  the  company  and  other- 
wise down  to  $6,000.  That  is  how  the  value  of  $6,000  got  into 
the  stock."  It  will  thus  be  seen  that  the  amount  at  which  the 
stock  was  carried  on  the  books  of  the  bank  was  no  criterion  of  its 
real  value.  On  or  about  the  fliirty-first  day  of  October,  1910, 
the  receiver,  at  the  request  of  Mr.  Moss,  procured  from  Hon. 
Sydney  Fox,  judge  of  the  thirteenth  judicial  district,  an  order 
authorizing  him  to  sell  the  notes  and  capital  stock  of  the  printing 
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company  to  unnamed  persons,  for  the  amount  due  upon  said 
notes,  and  $6,001  additional  for  the  297  shares  of  capital  stock. 
This  order  was  never  filed  in  court.  There  was  some  controversy 
at  the  hearing  subsequently  had  as  to  what  conversations  took 
place  between  Reynolds  and  Moss  after  the  order  was  procured ; 
but,  at  any  rate,  it  is  clear  that  Mr.  Moss  was  experiencing  some 
difficulty  in  getting  the  money.  He  himself  testified  that  on 
November  15,  1910,  he  offered  to  pay  enough  money  to  take  up 
the  stock,  and  was  told  by  Reynolds  that  Judge  Fox  had  in- 
structed him  not  to  surrender  the  stock  until  the  notes  were  paid, 
whereupon  they  agreed  that  the  matter  might  rest  until  Moss 
could  get  all  the  money.  On  November  21,  1910,  the  notes  and 
stock  not  having  been  sold  to  Moss,  the  receiver  presented  to 
Judge  Pox  a  petition  wherein  he  set  forth  that  the  former  order 
of  the  judge  had  not  been  complied  with ;  ''that  such  proposition, 
has  not  been  fulfilled,  and  now  your  petitioner  has  a  propo- 
sition offered  to  pay  in  full  liquidation  and  payment  of  the 
obligations  of  the  Oazette  Printing  Company  to  the  defendant  for 
the  capital  stock  now  held  by  the  bank  and  carried  on  its  books 
at  the  sum  of  $6,001  the  sum  of  $15,000;  that  your  petitioner 
now  desires  to  submit  this  proposition  to  the  court,  and,  if  in  the 
judgment  of  the  court  or  judge  thereof  such  sale  should  be  made, 
your  petitioner  asks  for  an  order  to  sell,"  etc.  The  court  there- 
upon ordered  the  sale  to  be  made  in  accordance  with  the  teraoa 
set  forth  in  the  petition  last  mentioned.  The  sale  was  accord- 
ingly made  to  Odell  W.  McConnell,  the  appellant ;  and  the  notes 
and  certificates  of  stock  were  transferred  to  him.  On  December 
3,  1910,  a  petition  was  filed  in  the  district  court  of  Yellowst<»ie 
county  in  behalf  of  the  Oazette  Printing  Ck>mpany,  verified  by 
P.  B.  Moss,  and  entitled,  '^In  the  Matter  of  the  Receivership  of 
the  First  Trust  &  Savings  Bank  of  Billings,  Montana.''  The 
petition  recites  the  facts  substantially  as  hereinbefore  set  forth, 
and  alleges  that  the  second  order  of  sale  was  made  notwithstand- 
ing the  prior  order,  **and  notwithstanding  the  said  P.  B.  Moss 
was  ready,  able,  and  willing  to  take  up  said  indebtedness  and 
receive  said  notes  and  shares  of  stock,  and  without  giving  any 
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notice  or  warning  whatever  to  said  Moss  or  the  Gazette  Printing 
Company. ''  It  is  therein  further  alleged:  ''That  en  the  twenty- 
fourth  day  of  November,  1910,  the  Gazette  Printing  Company,  by 
P.  B.  Moss,  its  president,  and  also  by  and  through  0.  P.  Goddard, 
Esq.,  its  attorney,  made  demand  upon  the  receiver  that  he  call 
in  said  notes  and  certificates  of  stock,  and  that  the  printing  com- 
pany was  ready  to  pay  over  the  full  amount  of  the  indebtedness 
held  by  said  trust  against  it,  but  the  receiver  refused  to  do  so; 
that  on  the  twenty-ninth  day  of  November,  1910,  the  Gazette 
Printing  Company,  by  P.  B.  Moss,  its  president,  made  a  formal 
tender  to  the  receiver  of  $19,036.38,  being  the  amount  due,  prin- 
cipal and  interest,  on  said  promissory  notes,  and  also  including 
$6,001,  for  which  the  said  receiver  had  the  said  297  shares  of 
stock,  which  amount  the  receiver  'took  into  his  possession,'  but 
has  refused  to  deliver  the  notes  and  shares  of  stock ;  that,  unless 
the  last-mentioned  order  [the  McConnell  order]  is  rescinded,  the 
creditors  of  said  trust  will  be  damaged  in  the  sum  of  $4,036.38, 
and  the  Gazette  Printing  Company  will  be  irreparably  injured 
and  defrauded  of  its  property,  and  great  injury  will  be  done." 
The  prayer  was  that  the  court  set  aside  the  order  by  virtue  of 
which  the  appellant  purchased  the  notes  and  stock;  "that  the 
first-mentioned  order  be  revived  and  the  receiver  required  to  ac- 
cept the  $19,036.38,  and  to  surrender  to  the  Gazette  Printing 
Company  the  promissory  notes,  as  well  as  the  297  shares  of  its 
stock."  After  answers  filed  by  Reynolds,  as  receiver,  and  Mr. 
McConnell,  and  a  reply  to  the  receiver's  answer,  filed  by  P.  B. 
Moss,  who  styled  himself  "the  petitioner  herein,"  a  hearing  was 
had  before  Judge  Sanner.  At  this  hearing  Mr.  Moss  testified 
that  in  the  latter  part  of  August,  1910,  the  Gazette  Printing 
Company  was  indebted  to  the  First  National  Bank  of  Billings  in 
the  sum  of  about  $12,000 ;  that  Reynolds  did  not  inform  him  of 
the  second  order  of  sale  until  after  the  notes  and  stock  were 
sold  to  McConnell ;  that,  if  he  had  done  so,  he.  Moss,  could  have 
gotten  the  money  for  him,  but  he  did  not  suppose  there  was  any 
hurry  about  it;  that  the  inventory  value  of  the  physical  property 
of  the  Gazette  Printing  Company  is  $30,000,  the  goodwill  and 
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franchise  is  worth  from  $30,000  to  $40,000,  the  profits  **last 
year'*  were  around  $8,000;  '*that  would  be  a  profit  on  $75,000 
or  $80,000  at  ten  per  cent  net  profits,  including  the  interest  paid 
and  the  net  profit  and  the  addition  to  the  plant,  figures  up  about 
$8,000.  •  •  •  Q.  What  do  you  say  as  to  $15,000  or  $19,000 
being  an  inadequate  price  or  consideration  for  the  Gazette  Print- 
ing Company's  business  and  plant?  A.  The  price  was  entirely 
inadequate  as  to  the  value  of  the  property,  but  the  estimate  that 
the  state  examiner  placed  upon  the  assets  of  the  trust  company 
put  down  the  stock  as  worthless,  and  I  figured  from  conversations 
that  I  had  with  Mr.  Reynolds,  and  some  time  previous,  that  the 
plant  would  be  sold  for  very  much  less  than  its  value.  I  got 
that  part  of  the  tender  to  meet  and  liquidate  these  notes  held  by 
the  receiver  from  Mr.  Snidow.  I  did  not  undertake  to  tender 
any  part  of  this  upon  the  part  of  the  Gazette  Printing  Company 
to  obtain  this  stock  of  the  Gazette  Printing  Company.  My  wife 
was  paying  $6,001  for  the  stock.  The  First  National  Bank  has 
since  been  paid  in  full.  One  share  of  the  Gazette  Printing  Com- 
pany's stock  was  issued  to  me,  one  to  Mr.  Hays,  one  to  Mr. 
Becker,  and  297  to  the  First  Trust  &  Savings  Bank.  The  paper 
was  bought  with  the  money  of  the  First  Trust  &  Savings  Bank, 
except  the  three  shares.  There  has  been  no  election  of  officers  or 
directors  since  1907.  The  vacancy  caused  by  the  resignation  of 
Mr.  Becker  has  not  been  filled  yet.  The  amount  of  the  note 
which  Snidow  got  of  the  Gazette  Printing  Company  was  $25,000. 
I  don't  know  why  it  was  that  in  my  reply  I  styled  myself  as  the 
petitioner,  and  not  the  Gazette  Printing  Company  at  all.  I  think 
this  paper  of  the  Gazette  Printing  Company  is  worth  around 
$75,000.  The  company  owes  Mr.  Snidow  $25,000  and  Mr.  Jeni- 
zon  $2,000.  Out  of  the  $25,000  paid  by  Snidow  the  trust  com- 
pany and  the  First  National  Bank  were  paid.  I  paid  the  First 
National  Bank  between  $12,000  and  $13,000." 

C.  E.  Wood,  manager  of  the  Gazette  Printing  Company,  pro- 
duced as  a  witness  by  the  petitioners,  testified:  ** During  the  last 
year  I  think  it  [the  Gazette  Printing  Company]  has  paid  a  profit 
of  probably  ten  per  oent.    I  think  it  made  a  profit  of  ten  per 
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cent  on  the  gross  $80,000  or  $90,000.  I  think  that  would  be  safe. 
The  property,  the  franchise,  and  the  goodwill  of  the  Gazette 
Printing  Company  i)08sibly  is  worth  somewhere  between  $60,000 
and  $70,000— might  be  more  than  that." 

Judge  Sanner  filed  a  ** memorandum  and  order,"  wherein  he 
recites,  referring  to  the  hearing  had  before  him:  ''Nothing  ap- 
peared to  especially  engage  the  concern  of  the  court  in  behalf  of 
either  Moss,  or  Mrs.  Moss,  or  of  the  printing  company.  Whether 
or  not  Moss,  or  Mrs.  Moss,  or  the  printing  company  can  be  said 
to  have  been  injured  by  this  transaction,  it  is  certain  that  unless 
set  aside,  the  creditors  of  the  trust  will  have  lost  some  $4,000  by 
it."  He  then  very  properly  exonerated  Mr.  McConnell,  and  the 
receiver,  Mr.  Reynolds,  from  any  suspicion  of  bad  faith  in 
the  transaction.  He  did  find,  in  effect,  however,  that  the  court 
was  not  fully  advised  as  to  all  of  the  facts  and  circumstances 
surrounding  the  transaction  at  the  time  of  signing  the  second 
order. 

There  is  a  conflict  of  testimony  on  this  point,  and  we  are  bound 
[1]  by  the  finding  of  the  trial  judge.  {Slater  Brick  -Co.  v. 
Shackleton,  30  Mont.  390,  76  Pac.  805.)  There  is  not  anything 
in  the  record  to  indicate  that  the  receiver  or  anyone  in  his  behalf 
knowingly  or  willfully  deceived  or  withheld  information  from  the 
court ;  but  even  so,  it  is  entirely  possible  that  the  second  order  of 
sale  was  inadvertently  and  improvidently  made.  The  question 
is :  Did  the  court  have  power  subsequently  to  set  it  aside  t  Judge 
Sanner,  being  of  opinion  that  he  had  such  power,  entered  the  fol- 
lowing order,  from  which  an  appeal  has  been  perfected  by  Odell 
W.  MoConnell,  viz.:  **It  is  therefore  ordered  that  the  order  here- 
tofore  made  and  entered  herein  on  November  21,  1910,  authoriz- 
ing the  sale  of  said  property  for  $15,000,  and  all  the  proceedings 
had  thereunder  be,  and  the  same  are,  hereby  annulled;  that 
within  thirty  days  of  the  filing  hereof  the  receiver  herein  return 
to  Odell  McConnell  the  sum  of  $15,000  heretofore  paid  under 
said  order  for  said  property  by  said  McConneU,  and  that  said 
McConnell  redeliver  said  property  to  the  receiver  herein,  makin": 
such  appropriate  indorsements  or  conveyance  as  may  be  neee^ary 
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to  pass  title  to  the  same;  that  the  receiver  cancel  and  deUyer  to 
the  Gazette  Printing  Company  the  said  promissory  notes  and 
transfer  to  Mattie  W.  Moss  the  said  shares  of  capital  stock,  in 
consideration  of  the  sum  of  $19,036.38,  now  held  by  him  under 
the  Gazette  Printing  Company's  tender  of  November  29,  1910; 
that  each  party  to  this  proceeding  pay  his  own  costs." 

1.  The  first  contention  with  which  we  have  to  deal  is  that  of 
the  respondents.  They  urge,  through  their  counsel,  that  this 
court  has  no  jurisdiction  to  hear  the  api>eal  because  no  notice  of 
it  was  ever  served  on  either  the  state  or  the  First  Trust  &  Sav- 
ings Bank.  It  is  enough  to  say  in  answer  to  this  contention  that 
neither  of  the  parties  mentioned  was  made  a  party  to  these  pro- 
ceedings by  the  respondents  themselves*  They  entitled  their 
petition,  ''In  the  Matter  of  the  Receivership,"  etc.,  and  obtained 
an  order  to  show  cause  why  their  prayer  should  not  be  granted, 
directed  only  to  S.  G.  Reynolds,  the  receiver,  and  Odell  W.  Mc- 
Connell,  the  purchaser  at  the  sale.  These  parties  came  into  court 
as  directed,  filed  their  answers^  to  which  the  petitioners  replied, 
and  the  issues  so  made  up  were  fully  tried.  After  the  final  order 
of  the  court  was  entered,  Mr.  McConnell,  the  party  feeling  him- 
self aggrieved  thereby,  gave  notice  of  appeal  to  the  only  other 
persons  who  were  parties  to  the  proceedings,  to  wit,  P.  B.  Moss, 
Mattie  W.  Moss,  the  Gazette  Printing  Company,  and  S.  G.  Rey- 
nolds, the  receiver  of  the  bank.  The  disposition  we  shall  make 
of  the  case  will  fully  protect  the  First  Trust  &  Savings  Bank  and 
all  of  its  creditors,  including  the  state  of  Montana. 

2.  For  the  appellant  it  is  contended  that  the  sale  to  him  was 
complete,  that  his  rights  thereunder  had  vested,  and  the  court 
had  no  power  to  set  it  aside.  In  support  of  this  contention  he 
cites  the  cases  of  Files  v.  Brown,  124  Fed.  133,  59  C.  C.  A.  403 ; 
Koontz  V.  Northern  Bank,  16  Wall.  196,  21  L.  Ed.  465 ;  Kimple 
V.  Conway,  75  Oal.  413,  17  Pac.  546 ;  White  v.  Band  {In  re  Devi- 
son)  ,  114  N.  Y.  621,  21  N.  E.  97 ;  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391 ;  Virginia  F.  &  M.  Ins.  Co.  v.  Cottrell,  85 
Va.  857,  17  Am.  St.  Rep.  108,  9  S.  E.  132 ;  In  re  Ferryman,  7 
Ind.  Ter.  472,  104  S.  W.  804 ;  aJso,  High  on  Receivers,  4th  ed., 
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p.  782.  The  principal  case  is  Files  ▼.  Broum.  In  that  action  the 
receiver  of  the  First  National  Bank  of  Little  Bock,  Arkansas, 
filed  his  petition  in  the  circuit  court  pra3ring  for  an  order  direct- 
ing him  to  acoept  li  bid  of  $25  made  by  Files,  for  a  judgment  of 
$9,230.90  against  one  Kelso,  which  was  one  of  the  assets  of  the 
bank,  and  authorizing  him  to  make  the  sale  and  assign  the  judg- 
ment to  Filesw  The  court  ordered  the  receiver  to  accept  the  bid 
and  sell  and  assign  the  judgment,  and  the  receiver  complied  with 
the  order.  Afterward  the  latter  petitioned  the  court  to  rescind 
the  sale,  on  the  ground  that  he  had  since  learned  that  the  debt 
evidenced  by  the  judgment  was  secured  by  a  pledge  of  certain 
collateral  notes.  He  set  forth  that  he  was  unable  to  state  the 
exact  value  of  the  notes,  but  that  he  was  led  to  believe  that  about 
$3,200  was  to  be  distributed  in  part  payment  thereof.  He  also 
alleged  that  at  the  time  of  the  sale  of  the  judgment  Files  knew 
of  the  existence  of  the  collateral  notes  and  of  their  probable 
value.  The  circuit  court  of  appeals  said:  ''The  order  to  the 
receiver  to  sell  and  convey  the  property  to  a  purchaser  named,  for 
a  price  fixed  in  the  order,  is  itself  both  an  acceptance  of  the  bid 
and  a  confirmation  of  the  sale  so  that,  when  the  order  has  been 
executed,  the  court  is  as  firmly  bound  in  law  and  in  morals  as  any 
private  citizen  by  his  executed  sale."  The  court  proceeded,  how- 
ever, to  inquire  into  the  questions  of  inadequacy  of  considera- 
tion and  bad  faith  on  the  part  of  Files,  and  determined  both 
questions  in  his  favor. 

In  the  case  of  Koontz  v.  Northern  Barik,  supra,  the  sale  had 
been  confirmed  by  the  court  after  a  master  had  examined  the 
report  of  the  receiver  thereon  and  had  recommended  its  con- 
firmation. 

The  supreme  court  of  California  in  Kimple  v.  Conway,  supra, 
held  that  there  was  no  law  in  that  state  requiring  confirmation  of 
a  sale  of  land  by  a  sheriff  under  a  decree  for  the  sale  of  commu- 
nity property. 

In  White  v.  Band,  supra,  the  court  of  appeals  of  New  York 
held  that  defendant's  offer  to  purchase  a  judgment  from  a  re- 
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ceiver,  which  oflPer  the  court  had  authorized  the  receiver  to  accept, 
constituted  a  judicial  sale  which  could  be  enforced  on  motion. 

In  Morrison  v.  Burnetie,  supra,  the  United  States  circuit  court 
of  appeals  held  that  on  confirmation  of  a  judicial  sale  the  rights 
of  tho  purchaser  became  vested.  There  was  **no  fraud,  no  mis- 
take,  no  surprise,  no  accident,  no  equitable  ground  for  setting  it 
aside,"  no  inadequacy  of  price;  therefore,  it  should  not  have 
been  rescinded  on  motion  of  an  unsuccessful  bidder.  To  the  same 
general  effect  is  the  decision  of  the  court  in  Virginia  F.  <fe  M.  Ins. 
Co.  V.  Cotirell,  supra. 

The  court  of  appeals  of  Indian  Territory,  in  Re  Ferryman^ 
supra,YiAi  that  an  order  confirming  a  sale  of  an  oil  and  gas  lease 
was  a  final  order  which  the  court  had  no  power  to  set  aside,  even 
during  the  term  at  which  it  was  made,  for  inadequacy  of  price 
or  on  other  grounds,  other  than  ones  for  which  a  court  of  equity 
might  avoid  a  judicial  sale. 

Not  any  of  these  decisions,  however,  reaches  the  point  involved 
in  this  case.  The  question  here  is :  Have  courts  of  equity  in  re- 
ceivership proceedings  the  power  to  set  aside  orders  of  sale  which 
have  been  inadvertently  and  improvidently  madet  We  fully 
agree  with  the  learned  trial  judge  that  the  court  was  not  con- 
cerned with  any  supposed  rights  of  P.  B.  Moss,  or  Mrs.  Moss,  or 
the  Gazette  Printing  Company,  in  the  premises.  But  we  are  of 
opinion  that  in  the  interests  of  the  trust  inquiry  should  have 
been  made  concerning  the  identity  of  the  unnamed  bidder  who 
had  offered  $19,036.38  for  the  property  and  the  probability  of 
his  being  able  to  comply  with  the  terms  of  his  offer.  If  appel- 
lant's position  is  correct,  on  the  authority  of  White  v.  Rand, 
supra^  this  sale  could  probably  have  been  enforced.  If  a  court 
has  by  mistake  or  inadvertently,  or  by  improvidence,  made  an 
order  which,  but  for  such  mistake,  inadvertence,  or  improvidence 
would  not  have  been  made,  it  matters  not  by  what  agency  the 
court  was  induced  to  act.  Judge  Fox  himself  testified  at  the 
hearing:  "If  I  had  thought  or  had  believed  that  Mr.  Moss  or 
the  Gazette  Printing  Company,  or  anyone  else,  would  have  taken 
up  the  indebtedness  of  that  company  and  taken  up  the  stock  for 
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$19,000, 1  would  not  have  signed  this  order  at  that  time."  While 
the  judge  had  power  to  make  the  second  order  without  notice,  wo 
cannot  doubt  that  had  his  attention  been  directed  to  the  fact 
that  there  was  any  jwssibility  of  disposing  of  the  property  for 
more  than  $15,000,  ho  would  not  have  made  it.  There  is  also 
evidence  to  warrant  the  lower  court's  conclusion  that  the  idea 
was  conveyed  to  the  judge  from  some  source  that,  if  the  payment 
of  the  notes  held  by  the  First  National  Bank  was  delayed,  the 
property  of  the  printing  company  might  be  sacrified  at  sheriff's 
sale. 

In  the  case  of  Weeks  v.  Weeks,  106  N.  T.  626,  13  N.  E.  96. 
the  court  said:  *'The  general  power  of  a  court  to  modify  or 
vacate  its  judgments  or  orders  for  fraud  or  irregularity  or  where 
it  has  acted  inadvertently,  or  improvidently,  is  well  settled.  It 
is  true  tho  law  protects  the  title  of  a  third  person,  being  a  hona 
fide  purchaser  at  a  sale  on  an  execution  under  a  judgment  void- 
able, but  not  void,  although  the  judgment  is  subsequently  re- 
versed for  error.  This  principle  does  not,  we  think,  preclude  the 
court  from  modifying  or  vacating  a  summary  order  made  im- 
providently in  the  course  of  an  action,  although  the  rights  of 
third  persons  may  be  affected  thereby."  In  this  case  the  trial 
court  had  authorized  the  receiver  to  make  a  lease  for  three  years. 
His  trust  was  terminated  before  the  expiration  of  the  lease.  The 
court,  therefore,  modified  the  order  by  reducing  the  term  of  the 
lease  to  one  year.  The  court  of  appeals  affirmed  this  order,  and, 
in  addition  thereto,  directed  the  receiver  to  indemnify  the  lessees 
out  of  the  funds  in  his  hands  for  any  damages  they  had  sus- 
tained, saying:  "Nothing  less  will  satisfy  the  claims  of  justice." 

In  Hale  v.  Clauson,  60  N.  Y.  339,  the  court  said:  ''The  court 
has  power  to  set  aside  judicial  sales,  made  pursuant  to  its  judg- 
ments, or  orders,  for  fraud  or  irregularity.  •  •  •  A  pur- 
chaser at  a  sheriff's  sale,  although  a  stranger  to  the  judgment  or 
decree,  by  his  purchase  submits  himself  to  the  jurisdiction  of  the 
court,  in  respect  to  the  sale  and  purchase.  •  •  •  A  convey- 
ance to  a  hona  fide  purchaser  may  be  a  circumstance  which  will 
influence  the  co\irt  in  the  exercise  of  its  discretion,  but  it  does 
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not  take  away  jurisdiction."  (See  Wakeman  v.  Price,  3  N.  Y. 
334.) 

In  the  case  of  Horse  Springs  Cattle  Co.  v.  Schofield,  9  N. 
M.  136,  49  Pac.  954,  the  supreme  court  of  New  Mexico  laid  down 
the  broad  principle  that  a  sale  by  a  receiver  under  an  order  of 
the  court  should  be  set  aside  whenever  it  appears  that  the  pur- 
chaser is  enjoying  an  unreasonable  advantage  by  the  sacrifice  of 
the  property  through  mistake.  The  court  said:  '*If  the  court 
should  become  advised  that,  either  from  mistake  or  other  cause, 
the  receiver  was  disposing  of  the  property  at  a  sacrifice,  it  would 
become  the  duty  to  stay  his  hand.  This  duty  did  not  depend 
upon  proof  of  corruption  or  bad  faith,  but,  even  though  the  re- 
ceiver acted  by  mistake  of  fact,  it  would  be  equally  the  duty  of 
the  court  to  protect  the  estate  which  it  was  administering.  The 
receiver  was  the  trustee  of  all  parties  in  interest.  It  was  his 
duty  to  see  that  the  property  realized  the  highest  sum,  and  it 
was  the  duty  of  the  court  to  see  that  he  did.  •  •  •  We  are 
of  opinion  that  the  evidence  shows  that  the  order  authorizing  the 
receiver  to  sell  these  cattle  was  based  upon  great  and  material 
errors  as  to  the  number  of  cattle  and  the  reasonable  value  thereof, 
and  that  to  refuse  to  set  the  sale  aside  would  result  in  permitting 
the  purchaser  to  enjoy  an  'unconscionable  advantage,'  by  the  sac- 
rifice of  the  property  through  such  mistake.  When  the  purchaser 
bid  upon  the  property,  he  submitted  himself  to  the  jurisdiction 
of  the  court  as  to  all  matters  connected  with  the  sale  and  relating 
to  him  in  the  character  of  purchaser."  The  court  then  ordered 
that  the  purchaser's  money  be  returned  with  six  per  cent  in* 
terest. 

In  Blackburn  v.  Selma  B.  R.  Co.  (C.  C),  3  Fed.  689,  the 
United  States  circuit  court  for  the  western  district  of  Tennessee 
held,  in  effect,  that  a  sale  should  be  set  aside  when  the  circum- 
stances afford  substantial  evidence  that  for  some  perhaps  un- 
known reason  the  property  has  been  greatly  undersold. 

In  Anderson  v.  Foulke,  2  Har.  &  G.  (Md.)  356,  the  chancellor 
declared:  "If  there  should  be  made  to  appear,  either  before  or 
after  the  sale  has  been  ratified,  any  injurious  mistake,  misrepre- 
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sentation  or  fraud,  the  bidding  will  be  opened,  the  reported  sale 
will  be  rejected,  or  the  order  of  ratification  will  be  rescinded, 
and  the  property  again  sent  into  the  market  and  resold.  •  •  • 
In  all  judicial  sales  under  orders  or  decrees  of  this  court  the  rule 
caveat  emptor  has  been  applied." 

[2-7]  From  the  foregoing  and  other  cases  we  deduce  the  fol- 
lowing rules  of  law :  (a)  That  a  court  of  equity  has  jurisdiction 
to  set  aside  an  order  of  sale,  either  before  or  after  confirmation, 
whenever  it  is  made  to  appear  that  the  same  was  entered  through 
mistake,  inadvertence,  or  improvidence;  (b)  that  the  purchaser 
at  such  sale  takes  the  property  with  notice  that  the  court  has 
power,  in  its  discretion,  to  set  it  aside;  (c)  that,  while  mere  in- 
adequacy of  consideration  is  not  ordinarily  in  itself  suflBcient  to 
warrant  the  court  in  setting  aside  a  sale  to  a  bona  fide  purchaser, 
if  it  shall  appear  that  for  some  reason,  disclosed  or  undisclosed, 
the  property  has  been  greatly  undersold  and  the  purchaser  has, 
even  in  good  faith,  obtained  an  undue  advantage  of  the  persons 
for  whose  benefit  the  sale  was  made,  the  court  may,  in  its  dis- 
cretion, set  it  aside;  (d)  that  the  fact  that  the  purchaser  acted 
in  good  faith,  without  intention  to  obtain  an  unfair  advantage, 
and  has  fully  complied  with  the  terms  of  the  sale,  or  even  that 
he  cannot  be  placed  in  statu  quo,  does  not  affect  the  power  of 
the  court  to  rescind  the  sale,  but  all  of  these  facts  should  be 
taken  into  consideration  by  the  court  in  the  exercise  of  its  dis- 
cretion; (e)  that,  when  a  sale  is  rescinded,  the  purchaser  should, 
if  possible,  be  reimbursed  for  any  damage  he  sustains  by  reason 
of  its  rescission ;  (f )  that  the  question  of  the  time  within  which 
a  rescission  should  be  ordered  may  be  considered  by  the  court  in 
the  exercise  of  its  discretion,  but  mere  lapse  of  time  does  not 
affect  its  power  to  rescind. 

We  must  not  forget  that  this  is  an  equitable  proceeding, 
the  ultimate  object  of  which  should  be  to  dispose  of  297  shares 
of  the  capital  stock  of  the  Gazette  Printing  Company  at  the 
highest  obtainable  price,  for  the  benefit  of  the  creditors  of  the 
[8]  First  Trust  &  Savings  Bank.  So  far  as  the  record  dis- 
closes, it  has  resolved  itself  into  a  conflict  between  Mr.  McCon- 
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nell  and  Mr.  Moss  to  ascertain  which  shall  control  the  ''Billings 
Daily  Gazette"  and  the  "Billings  Evening  Journal."  We 
say  this  advisedly,  for  while  the  testimony  shows  that  the 
$6,001,  therein  mentioned,  came  from  Mrs.  Moss,  it  also  dis- 
closes that  Mr.  Moss  was  the  active  agent  in  the  transacticm, 
that  he  is  now  in  control  of  the  affairs  of  the  Gazette  Printing 
Company ;  and  it  is  fair  to  assume,  we  think,  that  such  control 
has  existed  since  1907.  Mr.  Moss  testified:  "I  paid  Becker 
$40,000  for  the  stock.  I  purchased  the  property  of  Becker. 
We  more  than  doubled  the  business  since  I  got  it.  I  got  all 
the  money  from  Snidow."  In  fact,  it  appears  that  Mr.  Moss 
is,  in  effect,  the  Gazette  Publishing  CJompany.  At  or  about  the 
time  of  the  two  offers  to  purchase  from  the  receiver,  the  in- 
debtedness of  the  printing  company,  so  near  as  we  are  able  to 
figure,  was  about  $27,000,  and  remains  at  substantially  that 
amount  to-day.  That  is  to  say,  in  lieu  of  owing  about  $12,000 
to  the  First  Trust  &  Savings  Bank  and  about  $13,000  to  the 
First  National  Bank,  as  it  did  at  that  time,  it  now  owes  Snidow 
$25,000;  and,  in  addition  thereto,  it  is  indebted  to  one  Jenizon 
in  the  sum  of  $2,000.  We  are,  of  course,  speaking  with  refer- 
ence to  the  day  of  the  hearing,  having  no  means  of  knowing 
whether  any  part  of  the  indebtedness  has  since  been  paid. 
However,  if  the  newspapers  continue  to  earn  a  net  annual  in- 
come of  $8,000  as  they  did  during  the  year  immediately  prior 
to  the  hearing,  it  is  not  at  all  unlikely  that  the  indebtedness 
has  been  greatly  reduced.  What  was  the  value  of  the  property 
of  the  Gazette  Printing  Company  at  the  time  of  the  sale  of 
practically  all  of  its  stock  to  the  appellant?  As  the  trial  judge 
found  for  the  respondents,  it  is  not  unreasonable  to  conclude 
that  he  deemed  the  price  paid  an  inadequate  one.  Moreover, 
it  is  strenuously  contended  by  the  respondents'  counsel  that  it 
was  grossly  inadequate.  In  this  latter  conclusion  we  concur. 
Moss  paid  Becker  $40,000  for  the  stock  in  1907.  The  company 
has  the  exclusive  Associated  Press  franchise  in  the  immediate 
vicinity  of  Billings,  and,  according  to  all  of  the  testimony,  an 
exceptionally  profitable  field  of  circulation  for  its  newspapers. 
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In  1907  the  physical  property  alone  was  worth  $30,000,  and 
since  that  time  $8,000  of  improvements  have  been  added  thereto. 
The  goodwill  and  franchise  were  thought  to  be  worth  $20,000 
in  1907,  and  Moss  testified:  ^'We  more  than  doubled  the  busi- 
ness since  I  got  it,  so  I  can  say  that  $30,000  or  $40,000  would 
not  be  an  unreasonable  figure  to  place  upon  the  goodwill  and 
franchise.  The  net  profits  for  the  year  prior  to  November  1, 
1910,  were  $8,000.  That  would  be  a  profit  on  $80,000  at  ten 
X>er  cent  net  profits,  including  the  interest  paid  and  the  net 
profit.  And  the  addition  to  the  plant  figured  up  about  $8,000." 
It  is  not  entirely  clear  from  this  testimony  whether  the  com- 
pany added  $8,000  to  its  plant  besides  paying  $8,000  in  net 
profits  or  not,  but,  at  any  rate,  $8,000  would  be  statutory  an- 
nual interest  on  $100,000.  Mr.  Wood  testified  that  he  con- 
sidered the  business  ''a  prosperous  concern,"  and  that  the 
prospects  were  it  would  improve  in  the  future.  We  heartily 
agree  with  the  respondents  that  $15,000  was  a  grossly  in- 
adequate price  for  the  stock  and  notes.  The  newspapers  would 
pay  this  amount  in  less  than  two  years.  Let  us  recollect,  too, 
that  the  $15,000  not  only  purchased  the  stock,  but  also  increased 
the  value  thereof  by  wiping  out  an  indebtedness  of  the  com- 
pany of  about  $12,000  to  the  First  Trust  &  Savings  Bank, 
leaving  the  only  creditors  the  First  National  Bank,  in  the  sum 
of  about  $13,000,  which  amount  has  since  been  paid  from  the 
proceeds  of  the  Snidow  note,  and  Mr.  Jenizon  in  the  amount 
of  $2,000.  The  result  of  these  figures  is  that  for  $15,000  the 
purchaser  virtually  purchased  a  concern  worth  at  least  $80,000, 
with  an  indebtedness  of  about  $15,000.  The  net  profit  was 
$50,000.  We  conclude,  therefore,  that  Judge  Sanner  was  cor- 
rect in  his  determination  that  the  second  order  of  Judge  Fox 
was  made  through  grave  mistake  and  inadvertence,  and  im- 
providently.  It  follows  that  the  order  was  properly  rescinded 
and  set  aside. 

3.  But  were  the  respondents  in  a  more  favorable  situation  to 
appeal  to  a  court  of  equity  than  was  the  appellant!  Of  the 
[9]    many  maxims  of  equitable  jurisprudence  perhaps  the  best 
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known  and  most  salutary  is  that  a  miitor  must  approach  the 
court  with  ''clean  hands." 

Every  consideration  which  operated  against  the  appellant  is 
equally  applicable  to  the  respondents.  More  so,  indeed,  for 
Mr.  Moss  confessedly  knew  the  real  value  of  the  property,  and, 
so  far  as  the  record  shows,  Mr.  McConnell  did  not.  There  is 
not  any  force  in  the  suggestion  that  the  stock  was  carried  on 
the  books  of  the  company  at  but  $6,000.  Mr.  Moss  admitted 
on  the  witness-stand  that  he  "figured  the  plant  would  be  sold 
for  very  much  less  than  its  value."  He  had  an  intimate  ac* 
quaintance  with  the  affairs  of  the  company,  financial  and 
otherwise,  and  was  in  a  position  to  judge  of  the  real  worth  of  its 
[10]  assets.  He  offered  $6,001  for  property  for  which  he  had 
paid  $40,000  but  three  years  before.  We  are  not  advised  that 
it  had  any  indebtedness  at  that  time ;  but,  if  it  had  any,  there 
is  no  suggestion  that  the  same  was  not  paid  from  the  funds 
of  the  company  itself.  In  three  years  the  property  had  practi- 
cally doubled  in  value,  and  the  field  of  usefulness  of  the  news- 
papers operated  by  the  company  had  greatly  increased. 

The  function  of  a  court  of  equity  in  cases  like  this  is  to  have 
[11]  a  vigilant  eye  to  the  interests  of  the  beneficiaries  of  the 
trust  which  it  has  in  charge.  The  main,  in  fact  the  only,  con- 
sideration should  be  that  the  unfortunate  creditors  of  the 
defunct  bank  and  trust  company  shall  realize  the  greatest  pos^ 
sible  amount  from  the  disposal  of  its  assets.  If  the  testimony 
of  the  respondent,  Mr.  Moss,  is  to  be  given  full  force  and  effect, 
the  property  of  the  bank  will  be  sold  at  an  enormous  sacrifice, 
whether  the  sale  price  be  $15,000  or  $19,000.  In  either  event 
they  will  lose  many  thousands  of  dollars  to  which  they  are 
justly  entitled.  If,  as  indicated  by  his  testimony,  this  loss 
would  amount  to  $50,000  in  case  of  a  sale  to  the  appellant  for 
$15,000,  it  will  amount  to  $46,000  in  the  event  of  a  sale  to  him. 
The  assets  of  the  trust  should  be  sold  for  the  highest  amount 
which  it  is  possible  to  realize  therefor,  to  the  end  that  the  rights 
of  the  creditors  may  be  fully  protected.  Every  opportunity 
for  investigation  and  competitive  bidding  should  be  afforded 
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to  all  who  contemplate  pnrchaging.  We  do  not  mean  to  indi- 
cate how  the  sale  shall  be  made.  That  is  a  matter  for  the  dis- 
trict conrt  to  determine  in  its  discretion.  Neither  do  we  wish 
to  be  understood  as  deciding  that  the  amounts  heretofore  re- 
ferred to  must  necessarily  be  realized.  What  we  do  hold  is 
that  the  property  should  be  sold  to  the  best  advantage,  and  for 
all  it  is  worth,  if  possible. 

K  we  merely  afSrm  the  order  appealed  from,  we  shall  concur, 
not  only  in  that  portion  rescinding  the  sale  to  the  appellant 
and  directing  the  return  of  his  money,  but  also  in  that  part 
thereof  ordering  a  sale  to  Mrs.  Moss  and  the  Gazette  Printing 
Company  for  $19,036.38;  We  cannot  in  equity  and  good  con- 
science do  this. 

The  receiver  now  has  in  his  hands  the  sum  of  $15,000  belong- 
ing to  Mr.  McConnell,  $6,001  belonging  to  Mrs.  Moss,  and 
$13,035.38  belonging  to  the  Gazette  Printing  Company.  This 
latter  amount  was  realized  through  Mr.  Moss  upon  the  com- 
pany's note  to  Snidow.  It  is  proper  that  the  receiver  shall 
retain  this  amount  and  cancel  and  deliver  the  company's  notes, 
after  receiving  the  same  from  the  appellant,  to  the  proper 
officer  of  the  printing  company.  The  record  shows  that  the 
receiver  has  other  funds  in  his  possession.  Judge  Sanner  having 
[12]  exonerated  Mr.  McConnell  from  wrongdoing,  it  is  proper 
that  he  shall  be  placed  in  statu  quo. 

It  is  therefore  ordered  that  those  portions  of  the  order  ap- 
pealed from  rescinding  the  sale  to  the  appellant,  directing  the 
return  of  his  money,  and  that  he  shall  redeliver  the  stock  and 
notes  to  the  receiver,  be  and  the  same  are  hereby  affirmed.  It 
is  also  ordered  that  out  of  any  appropriate  funds  in  his  hands 
the  receiver  shall  pay  to  Mr.  McConnell  interest  on  the  said 
sum  of  $15,000  at  eight  per  cent  per  annum  from  the  twenty- 
first  day  of  November,  1910.  That  portion  of  the  order  re- 
quiring the  receiveGf  to  cancel  and  deliver  to  the  Gazette  Print- 
ing Com,pany  its  promissory  notes  is  also  affirmed.  That  part 
thereof  directing  the  receiver  to  deliver  297  shares  of  the  capital 
stock  of  the  Gazette  Printing  Company  to  Mattie  W.  Moss  is 
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reversed,  and  the  receiver  is  ordered  to  return  to  Mattie  W. 
Moss,  or  her  accredited  agent,  the  sum  of  $6,001,  so  paid  to 
him  by  her,  through  P.  B.  Moss.  The  district  court  of  Yellow- 
stone county  is  directed  to  ascertain  whether  in  its  judgment 
Mattie  W.  Moss  is  entitled  to  interest  on  the  sum  of  $6,001 
deposited  by  her,  and,  if  so,  to  allow  such  interest.  Each  party 
to  this  proceeding  shall  pay  his  own  costs  in  this  court. 

Ms.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 


KNUCKET,  Respondent,  v.  BUTTE  ELECTRIC  RT.  CO. 

ST  AL.,  Appellants. 

(No.  8,080.) 
(Submitted  February  15,  1912.    Decided  February  29,  1912.) 

[122  Pac.  280.] 

Personal  Injuries — Street  Railways — Carrier  and  Passenger-^ 
Complaint — Amendments — Variance — Judicial  Notice — Cross- 
examination — Contributory  Negligence — Instructions — Exces- 
sive Verdicts. 

Personal  In j  uries — Complai n t — Amen  dmen tfl. 

1.  A  complaint,  in  a  personal  injury  action,  which  bad  been  amended 
after  reversal  of  judgment  in  favor  of  plaintiff,  examined  and  held 
not  to  be  objectionable  aa  stating  a  new  cause  of  action. 

Variance — Prej  udice. 

2.  No  variance  is  to  be  deemed  material  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice. 

Evidence — Judicial  Notice. 

3.  Courts  will  take  judicial  notice  that  it  is  the  common  practice,  in 
indicating  a  wish  to  alight  from  a  street-car,  to  use  the  name  of  the 
street  alone,  without  other  words  or  the  addition  of  the  word  "street." 

Street  Railways — Injuries  to  Paseenger — Question  for  Jury. 

4.  In  an  action  for  injuries  to  a  passenger,  tcaused  by  being  thrown 
from  a  street-car  when  he  was  about  to  alight,  whether  the  motorman 
heard  the  name  of  the  street  which  he  pronounced  was  a  matter  for 
the  jury  to  determine  from  all  the  facts  and  circumstances. 

Trial — Cross-examination — Scope. 

5.  Courts  should  allow  the  fullest  scope  for  cross-examination  of  wit- 
nesses, to  the  end  that  the  jury  may  be  advised  of  all  facts  having  a 
legitimate  bearing  upon  the  issues  presented. 
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Same — Showing  Purpose  of  Cross-examination. 

6.  It  18  the  duty  of  counsel  to  make  the  record  show  prejudicial  error, 
BO  that,  where  an  objection  is  made  to  a  question  on  cross-examination, 
a  reasonable  effort  should  be  made  to  advise  the  court  of  the  object 
with  which  the  question  was  asked. 

Same — ^Witnesses — Pecuniary  Interest. 

7.  Permitting  a  witness  to  testify  that  he  had  not  any  expectation  of 
getting  a  reward  for  his  testimony,  if  error,  held  barnUess. 

Street  Bailways — ^Passengers — Injuries — ^Jury  Questions. 

8.  Whether  the  motorman  of  the  car  from  which  plaintiff  was  thrown 
heard  him  pronounce  the  name  of  his  street,  and  whether,  in  response 
thereto,  he  decreased  the  speed  at  which  it  was  running,  were  questions 

for  the  jury  to  decide. 

• 

Same — Contrihutory  Negligence — Jury  Question. 

9.  The  question  whether  plaintiff  was  guilty  of  contributory  negligence 
was  one  for  the  jury,  and  its  verdict,  ratified  by  the  district  court  in 
overruling  a  motion  for  a  new  trial,  in  favor  of  plaintiff  is  conclusive 
npon  the  supreme  court  in  this  respect. 

Same — Instructions — Modification. 

10.  In  an  action  for  injuries  to  a  passenger  on  a  street  ear,  the  modi* 
fication  of  a  request  to  charge  that  the  pUiintiff  could  only  recover  by 
proving  the  "specific*'  allegations  of  his  complaint  relating  to  negligence 
by  string  out  the  word  ''specific,"  held  not  error,  where  the  court  also 
clearly  defined  the  issues  to  be  determined  and  instructed  the  jury  that 
the  material  allegations  must  be  proven  by  a  preponderance  of  evidence. 

Same — ^Excessive    Verdict. 

11.  Where  a  plaintiff,  in  an  action  for  injuries  from  being  thrown 
from  a  street-car,  lost  all  the  toes  from  one  of  his  feet,  causing  a  per- 
manent and  painful  injury,  but  one  which  di^  not  interfere  with 
his  work,  a  verdict  of  $10,000  held  excessive  and  reduced  to  $6,000. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Prank  Knuckey  against  the  Bntte  Electric  Rail- 
way Company  and  another.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial  defendants  appeaL  Remanded, 
with  directions. 

Mr.  Oeorge  F.  Shelton,  Mr,  Peter  Breen^  and  Mr.  Charles  A. 
Buggies,  for  Appellants,  submitted  a  brief ;  Messrs.  Shelton  and 
Breen  argued  the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Maury 
A  Templeman,  and  Mr.  J.  0.  Davies;  oral  argument  by  Messrs. 
Maury  and  Davies. 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  Ae  court. 

This  is  the  second  time  this  case  has  been  befoi^e  the  court. 
(See  Knuckey  v.  Butte  Electric  By.  Co.,  41  Mont.  314,  109  Pac. 
979.)  After  remittitur  filed  in  the  district  court,  the  plaintiff 
amended  his  complaint  so  as  to  charge  as  follows:  ''That  while 
plaintiff  was  such  passenger,  and  before  the  said  car  reached 
his  aforesaid  destination,  plaintiff  notified  the  defendants  that 
he  wished  to  get  off  the  car  at  the  crossing  of  the  aforesaid 
streets,  Warren  and  West  Galena;  that  the  defendants,  in  com- 
pliance witli  this  direction  from  the  plaintiff,  slowed  up  said 
car  to  a  very  slow  pace,  to- wit,  to  about  a  walking  pace;  that 
plaintiff,  believing  that  the  car  would  come  to  an  immediate 
stop,  went  upon  the  front  steps  and  platform  of  said  car  pre- 
paratory to  alighting  from  said  car  when  it  came  to  a  stop; 
that  the  defendants  did  not  stop  the  said  car  at  said  crossing, 
but  ran  it  a  short  distance,  to-wit,  about  a  hundred  feet,  past 
said  orossing  at  said  slow  rate  of  speed,  and  then,  while  plain- 
tiff was  still  standing  upon  the  front  platform  and  steps  of 
said  car,  with  the  knowledge  and  consent  of  the  defendants, 
find  waiting  for  and  still  thinking  that  the  car  would  come  to 
an  immediate  stop,  the  defendants  in  disregard  of  their  duty 
to  the  plaintiff,  so  carelessly  and  negligently  managed,  operated, 
and  ran  said  car,  and  so  carelessly  and  negligently,  suddenly 
and  violently  accelerated  the  speed  thereof,  and  so  negligently 
caused  the  car  to  lurch  forward  violently,  that  plaintiff  was 
violently  thrown  from  said  car  to  the  ground,  and  by  reason 
thereof*'  received  his  injuries.  The  defendants  answered.  A 
trial  was  had  before  a  jury,  which  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $10,000.  From  a  judgment  on  the  ver- 
dict and  an  order  denying  a  new  trial,  defendants  have  ap- 
pealed. 

1.  It  is  contended  that  the  court  erred  in  allowing  the 
amended  complaint  to  be  filed,  for  the  reason  that  it  states  a 
different  cause  of  action  from  that  set  forth  in  the  original 
[1]  complaint.  The  original  pleading  charged  negligence  in 
carelessly  starting  the  car  and  putting  the  same  in  motion  ^'b^ 
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a  sudden  and  violent  start  without  allowing  plaintiff  sufficient 
time  to  get  off"  at  Warren  street,  **and  in  consequence  thereof 
plaintiff  was  suddenly  and  violently  thrown  to  the  ground." 
"We  find  no  reversible  error  in  the  ruling  of  the  court.  In 
both  complaints  the  defendants  were  charged  with  so  negli- 
gently operating  the  car  that  plaintiff  was  violently  thrown 
therefrom  to  the  ground.  This  is  the  gravamen  of  the  charge. 
[2]  No  variance  is  to  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice.  The  defendants 
could  not  have  been  surprised  or  misled  by  the  testimony  offered 
in  support  of  the  amended  complaint,  because  substantially 
the  same  evidence  was  produced  at  the  first  trial;  and  it  was 
on  the  ground  of  a  material  and  fatal  variance  between  the 
allegations  of  the  original  complaint  and  plaintiff's  testimony 
that  such  new  trial  was  ordered.  (See,  also,  Flaherty  v.  Butte 
Electric  Ry.  Co.,  43  Mont.  141,  115  Pac.  40.) 

2.  Plaintiff  testified  that  when  he  stepped  from  the  car  to 
the  platform  he  said,  ** Warren,"  referring  to  Warren  street, 
in  an  ordinary  and  natural  tone  of  voice.  He  was  then  asked 
to  speak  the  word  as  he  did  on  the  night  of  his  injury.  His 
answer  was:  "Well,  I  stepped  out,  and  I  said  the  word  'War- 
ren.' "  Defendants  moved  that  the  answer  be  stricken  out  on 
the  ground  that  plaintiff  had  already  testified  concerning  the 
tone  of  his  voice,  and  it  was  for  the  jury  to  determine  what 
his  ordinary  tone  of  voice  was,  after  listening  to  his  testimony. 
The  motion  was  denied.  We  find  no  prejudicial  error  in  the 
ruling.  Plaintiff  also  testified:  ''When  I  said  'natural  tone 
of  voice,'  I  meant  the  tone  of  vx>ice  one  would  use  when  he 
stepped  out  on  the  platform  to  notify  the  motorman." 

3.  Plaintiff  was  allowed  to  testify  over  objection  that  on 
other  occasions,  desiring  to  have  the  car  stopped,  he  had  used 
the  word  "Warren"  to  indicate  his  wish  to  alight  at  that  street. 
[3]  We  take  judicial  notice  that  this  is  the  common  practice. 
Whether  the  motorman  heard  the  word  as  pronounced  by  the 
plaintiff  on  the  night  in  question  was  a  matter  for  the  jury  to 
[4]    determine,  by  inference  or  otherwise,  from  all  of  the  facts 
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and  circumstances  of  the  case  as  detailed  by  the  various  wit^ 
nesses. 

4.  While  the  plaintiff  was  under  cross-examination,  he  said, 
*'I  had  ridden  there  before  many  times."  He  was  then  asked 
by  defendants'  counsel:  **And  were  the  conditions  there  the 
same  as  they  had  always  been  prior  to  that  time  when  you 
were  on  the  car!  Mr.  Maury:  We  object;  we  were  not  allowed 
to  go  into  the  conditions;  I  don't  think  it  is  fair  on  the  part 
of  the  other  side  to  go  into  the  conditions.  The  Court:  The 
objection  is  sustained;  it  is  not  proper  cross-examination."  It 
is  now  insisted  that  the  court  should  have  allowed  the  witness 
to  answer,  and  an  elaborate  argument  is  advanced  wherein  many 
suggestions  are  made  concerning  the  competency,  relevancy, 
and  materiality  of  the  inquiry.  We  think  the  court  unduly 
restricted  the  cross-examination,  and  again  suggest  the  propriety 
[6]  of  allowing  the  fullest  scope  for  such  examinations,  to 
the  eud  that  the  jury  may  be  advised  of  all  facts  having  a 
legitimate  bearing  upon  the  issues  presented.  We  have  no 
doubt,  however,  that  had  the  same  argument  concerning  the 
relevancy  and  competency  of  the  testimony  been  presented  to 
the  court  below,  in  substance,  as  has  been  made  here,  the  objec- 
tion would  have  been  overruled.  It  is  the  duty  of  counsel  to 
£6]  make  the  record  show  prejudical  error,  and,  even  upon 
cross-examination,  a  reasonable  effort  should  be  made  to  advise 
the  court  of  the  object  with  which  a  question  is  asked.  (State 
V.  Byrd,  41  Mont  585,  111  Pac.  407.)  We  cannot  say  that  the 
action  of  the  court  affected  the  result  of  the  case.  In  fact,  we 
are  satisfied  that  it  could  not  have  done  so. 

5.  Plaintiff's  witness  Boulter  was  asked  on  redirect  examina- 
tion whether  he  had  any  expectation  of  getting  a  reward  for  his 
testimony.  Before  objection  could  be  interposed,  he  answered, 
**None  whatever."  Defendants'  counsel  moved  to  strike  the  an- 
swer. The  motion  was  denied,  and  the  ruling  is  assigned  as 
[7]  error.  The  point  advanced  is  that  the  plaintiff  was  thus 
allowed  to  bolster  up  the  testimony  of  his  witness.  We  think  the 
error,  if  any,  was  immaterial  in  any  view.    The  record  discloses 
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that  the  witness  had  already  testified:  "Nobody  has  ever  prom- 
ised me  anything  in  this  case,  neither  the  plaintiff  nor  the  plain- 
tiff's attorney;  I  have  got  no  promise  whatever." 

6.  Defendants  interposed  a  motion  for  a  nonsuit  and  also  a  mo- 
tion for  a  directed  verdict,  both  of  which  were  overruled.  These 
motions  were  based,  primarily,  upon  an  assumption  that  the  testi- 
mony failed  to  disclose  knowledge  on  the  part  of  the  motorman 
that  plaintiff  wished  to  alight;  that  he  did  not  hear  the  word 
"Warren"  pronounced  by  the  latter,  and  had  no  knowledge  that 
he  was  on  the  platform  of  the  car  preparatory  to  getting  off. 
The  second  contention  is  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  Plaintiff  testified:  "When  I  got 
on  the  platform,  I  says  the  word  'Warren'  to  the  motorman,  Mr. 
Rundblad.  When  I  said  this,  I  might  have  been  a  distance  of 
about  two  feet  from  him,  but  it  is  close  on  the  platform;  you 
would  naturally  run  against  him  in  coming  out  of  the  car.  I 
spoke  this  word  in  my  natural  tone  of  voice.  Just  after  I  said 
this  word  'Warren,'  the  car  slowed  down  as  it  neared  the  east 
crossing.  It  slowed  down  to  about  four  or  five  miles  an  hour,  an 
ordinary  walking  pace,  at  the  last  crossing  of  Warren  and  East 
Galena.  At  the  time  I  was  standing  on  the  platform ;  I  was  stand- 
ing there  ready  to  step  down  when  the  car  stopped,  and  when 
it  got  down  to  this  very  slow  speed,  I  stepped  down  on  to  the  top 
step.  I  was  then  facing  east,  with  my  hand  on  the  front  hand- 
rail, my  right  hand.  From  the  last  crossing  of  Warren  the  car 
proceeded  at  thaf  rate  of  speed  about  a  hundred  or  a  hundred 
and  fifty  feet.  Then  it  started  ahead  violently  with  a  terrible 
jerk  and  threw  loose  my  hand  and  threw  me  to  the  ground.  After 
I  went  out  on  the  front  platform,  the  motorman  slowed  up  the 
car  when  I  mentioned  the  word  'Warren'  to  him.  He  shut  the 
power  off  to  slow  it  up.  I  didn't  see  him  do  anything.  •  I  heard  the 
controller  click  around  that  shuts  the  power  off."  Whether  the 
motorman  heard  the  word  "Warren"  as  spoken  by  the  plaintiff, 
[8]  and  whether  he  decreased  the  speed  of  the  car  in  response 
thereto,  were,  we  think,  questions  for  the  jury  to  decide.  It  was 
their  province  to  draw  such  reasonable  inferences  from  all  of  the 
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facts  and  circumstances  as  they  deemed  warranted  by  the  evi- 
dence. We  cannot  say,  from  the  record,  that  it  was  an  unreason- 
able inference  that  "Rundblad  heard  the  word  "Warren*'  and 
accordingly  "slowed  up."  (See  Jenkins  v.  Northern  Pac,  Ry, 
Co.,  44  Mont  2^5,  119  Pac.  794 ;  State  v.  Truskett,  85  Kan.  804, 
118  Pac.  1047-1051,  a  very  interesting  and  novel  case.) 

We  are  also  of  opinion  that  the  question  of  contributory  neg- 
ligence was  properly  submitted  to  the  jury.  It  is  doubtless  true 
[9]  that  the  plaintiff's  testimony  was  open  to  serious  doubts  as 
to  its  credibility,  and  that  the  jury  might  well  have  determined 
that  he  jumped  from  the  car  while  it  was  in  motion,  not  with  an 
idea  that  it  was  about  to  stop,  but  rather  because  he  was  near  his 
home  and  had  purposely  ridden  beyond  Warren  street  to  avoid 
walking  the  distance  traversed  by  the  car  after  that  street  was 
passed.  But  all  of  these  matters  have  been  laid  at  rest  by  the 
verdict.  We  are  in  the  same  state  of  mind  in  this  case  as  we 
were  in  Flavin  v.  Chicago,  B.  dk  Q.  B.  Co,,  43  Mont.  220,  115  Pac. 
667. 

7.  Defendants'  counsel  requested  the  court  to  charge  the  jury 
that  the  plaintiff  oould  only  recover  by  proving  the  specific 
allegations  of  his  complaint  relating  to  negligence.  The  court 
struck  out  the  word  "specific"  on  motion  of  counsel  for  the 
[10]  plaintiff.  There  was  no  error  in  so  doing.  The  instruc- 
tion was  correct  in  either  form.  The  word  *  *  specific ' '  added  noth- 
ing to  it.  The  court  clearly  defined  the  issues  to  be  determined 
by  the  jury  and  instructed  them  that  the  material  allegations  of 
the  complaint  must  be  proven  by  a  preponderance  of  the  evi- 
dence.   This  was  all  that  was  necessary  in  the  present  case. 

8.  There  is  a  suggestion  in  the  brief  that  the  complaint  upon 
which  the  plaintiff  went  to  trial  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action.  We  think  the  complaint  is  suffi- 
cient. 

9.  In  our  judgment  the  damages  awarded  are  excessive,  but 
not  sufficiently  so  to  evidence  passion  or  prejudice  in  the  minds 
[11]  of  the  jurors.  Plaintiff  has  lost  all  of  the  toes  from  one  of 
his  feet.    Dr.  McCarthy  testified  that  he  had  recently  examined 
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the  foot  and  found  an  amputation  "taken  right  back  of  the 
articulation  of  the  joints."  The  foot  is  still  tender  and  there  is 
a  *'eallou8  over  the  end  of  the  amputated  surface."  In  the  opin- 
ion of  the  surgeon  the  foot  **is  not  as  strong  as  the  other  foot. 
It  is  impaired.  He  can't  use  it  as  well.  It  is  smaller  than  the 
other  foot,  smaller  than  the  other  leg.  He  can't  walk  as  well. 
The  ball  of  the  foot  is  gone.  There  is  no  spring  to  it,  no  action 
on  the  muscles  like  a  normal  foot,  and  consequently  atrophy  from 
inactivity.  It  will  remain  just  about  the  way  it  is  now.  An  in- 
jury of  that  kind  impairs  a  man's  usefulness  for  the  remainder 
of  his  life.  It  will  cause  recurring  pains  all  his  life,  once  in  a 
while.  The  callous  should  be  removed  once  every  week  or  ten 
days.  Whenever  that  is  done  it  will  cause  pain.  There  is,  I 
think,  a  permanent  cure  for  the  callous.  By  operating  I  think 
that  could  be  permanently  removed  and  the  painful  condition 
would  not  continue.  That  would  be  a  painful  operation."  Plain- 
tiff was  twenty  years  of  age  at  the  time  of  the  injury,  and  is  now 
twenty-four  years  old.  It  was  necessary  to  operate  three  times 
before  the  foot  healed  and  finally  to  graft  skin  thereon  from  his 
leg.  He  suffered  intense  pain  during  the  operations  and  still 
suffers  when  the  callous  portion  is  removed.  He  lost  six  months' 
time  on  account  of  the  injury.  He  is  a  miner  by  occupation  and 
before  his  injury  received  $4  per  day  in  wages.  He  has  resumed 
work  at  substantially  the  same  wages;  has  never  lost  any  time 
because  of  the  injury,  other  than  when  the  mine  was  shut  down 
and  all  of  the  men  were  idle.  He  walks  with  the  other  men  to 
and  from  the  mine  where  he  is  employed,  a  distance  of  three- 
quarters  of  a  mile  or  more,  but  occasionally  rides  home  with  the 
shift  boJBS.  He  gets  the  same  amount  of  time  as  every  other  miner 
in  the  mine.  He  has  **  worked  as  steadily  as  the  Mountain  View 
mine  has,  since  he  returned  to  work  and  also  got  married  in  the 
meantime."  He  has  been  out  duck  hunting  once  since  his  injury. 
He  uses  an  artificial  appliance  on  his  injured  foot  to  prevent  the 
sensitive  part  from  touching  anything.  His  shift  boss  testified 
that  he  was  a  good,  steady  worker;  that  he  had  never  observed 
anything  to  disqualify  him  from  performing  his  work  as  a  miner; 
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that  he  had  known  and  observed  him  for  over  two  years  and  did 
not  discover  that  he  had  an  injured  foot  until  about  two  weeks 
before  the  trial ;  that  he  was  doing  the  same  work  as  other  miners, 
receiving  the  same  wages. 

The  cause  is  remanded  to  the  district  court  of  Silver  Bow 
county,  with  directions  to  grant  a  new  trial  unless,  within  thirty 
days  after  remittitur  filed,  the  respondent  shall  consent  in  writ- 
ing that  the  judgment  for  damages  be  reduced  to  $6,000.  If 
such  consent  is  given,  the  judgment  shall  be  modified  accordingly 
as  of  the  date  of  its  original  entry,  and,  together  with  the  order 
denying  a  new  trial,  will  stand  affirmed.  That  part  of  the  judg- 
ment relating  to  costs  in  the  court  below  is  not  to  be  disturbed. 
Respondent  to  recover  costs  on  appeal. 

Remanded. 

Mb.  Chiep  Justicb  Brantly  and  Mb.  Justice  Hollowat 
concur. 


DALLAS,  Appellant,  t;.  DOUGLAS.  Bbspondent. 

(No.  3,081.) 
(Submitted  Febraary  15,  1912.    Decided  March  1^  1912.)) 

[122  P*ic.  275.] 

Contracts — Validiti/ — Public  Policy. 

Illegal  Contracts— Public  Policy. 

1.  Under  the  rules  of  the  Department  of  the  Interior,  surveying  eon- 
tracts  wiU  not  be  given  to  a  surveyor  whose  notes  for  a  former  survey 
have  not  been  completed,  and  it  is  against  the  custom  to  grant  succes- 
sive contracts  to  the  same  surveyor,  idthough  the  department  has  recog- 
nized  the  right  of  third  persons  to  finance  surveying  contracts  and  to 
collect  the  remuneration.  Held,  that  as  the  surveyors  who  did  the  work 
had  to  be  examined  and  show  their  competency,  a  contract  by  which  a 
second  surveyor,  who  was  ineligible  because  he  had  not  handed  in  his 
notes  on  a  previous  survey,  agreed  to  finance  the  contract  for  another 
survey,  paying  a  salary  to  the  surveyor  who  obtained  the  contract  and 
did  the  work,  and  in  return  collecting  the  contract  price  from  the 
government,  was  not  illegal  as  against  public  policy,  the  government 
being  in  no  way  damaged. 
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Contracts — ^Validity — ^Public  Policy. 

2.  A  contract  will  not  be  declared  void  as  against  public  policy,  if 
by  any  reasonable  construction  it  can  be  upheld. 

Same. 

3.  A  contract  not  requiring  the  doing  of  anything  adyerse  to  the 
public  welfare  or  forbidden  by  law,  and  not  based  on  an  immoral  con- 
sideration, is  not  invalid  as  against  public  policy. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Action  by  William  Dallas  against  George  P.  Douglas  and 
others.  From  judgment  for  def endants,  plaintiff  appeals.  Re- 
versed and  remanded* 

Messrs,  Walsh  d;  Nolan,  and  Messrs,  Snell  &  Amott,  submitted 
a  brief  in  behalf  of  Appellant;  Mr.  T.  J.  Walsh  ar^ed  the  cause 
orally. 

There  is  much  said  in  this  case  about  fraud  and  collusion  and 
conspiracy.  These  are  vocables  which  give  rise  to  feelings  of 
revulsion,  but  in  a  pleading  they  are  meaningless.  An  averment 
that  an  act  is  fraudulent  is  not  the  statement  of  a  fact.  (Butte 
Hardware  Co.  v.  Knox,  28  Mont.  119,  72  Pac.  301 ;  State  v.  Minn.- 
Mont.  Land  &  Imp.  Co.,  20  Mont.  198,  50  Pac.  420.)  The  con- 
elusions  of  a  pleader  stating  as  facts  broad  generalizations, 
sweeping  and  comprehensive  assertions  of  conspiracy,  fraud, 
mismanagement  and  incompetence,  cannot  be  made  in  a  pleading 
to  supply  the  want  of  specific  facts.  {Rohinson  v.  Dolores  No.  2 
Land  &  Canal  Co.,  2  Colo.  App.  17,  29  Pac.  753.)  The  supreme 
court  of  Oregon  in  the  case  of  Miller  v.  Hirschberg,  27  Or.  522, 
40  Pac.  510,  said:  *'It  may  well  be  doubted  whether  the  defend- 
ant could  avail  himself  of  the  defense  of  illegality  in  this  action ; 
but  however  that  may  be,  no  such  defense  is  set  up  in  the  an- 
swer, and  therefore  he  is  not  entitled  to  the  benefit  of  it  as  a 
mfttter  of  right  To  entitle  a  defendant  to  the  defense  of  illegal- 
ity, he  must  plead  it."  (See,  also,  Owens  v.  Davenport,  39 
Mont.  555,  104  Pac.  682.)  An  attempt  was  made  to  set  up  the 
illegality  of  the  contract,  but  in  glaring  generalities  only.  The 
facts  set  forth  do  not  constitute  a  defense,  and  as  the  insufficiency 
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of  this  defense  can  be  raised  for  the  first  time  on  appeal,^  we  sub- 
mit that  on  the  pleadings  as  they  stand,  so  far  as  this  defense 
goes,  the  appellant  is  entitled  to  judgment. 

*' Courts  will  not  hold  a  contract  void  as  against  public  policy 
unless  the  contract  itself  requires  that  something  be  done  which 
adversely  affects  the  public  welfare  or  is  forbidden  by  law,  or  the 
consideration  is  illegal  or  immoral.*'  {Murray  v.  White,  42 
Mont.  423,  Ann.  Cas.  1912A,  1297,  113  Pac.  754;  Lawson  v. 
Cobhan,  38  Mont.  138,  99  Pac.  128.) 

Assuming,  for  the  sake  of  argument,  that  the  contract  in  ques- 
tion was  illegal,  we  still  insist  that  the  court  erred  in  directing  a 
verdict  for  respondent.  (See  McDonald  v.  Lund,  13  Wash.  412, 
43  Pac.  349 ;  International  Harvester  Co.  v.  Smith,  163  Mich.  55, 
Ann.  Cas.  1912A,  1022,  30  L.  R.  A.,  n.  s.,  580,  127  N.  W.  695 ; 
California  Cured  Fruit  Assn.  v.  Stelling,  141  Cal.  713,  75  Pac. 
322.)  Illegalily  of  executed  contract  no  defense  to  an  action 
by  principal  to  recover  proceeds  from  agent.  {Oilliam  v.  Brown, 
43  Miss.  641 ;  see,  also,  Floyd  v.  Patterson,  72  Tex.  202,  13  Am. 
St.  Rep.  787,  10  S.  W.  527;  In  re  Dorr,  186  Fed.  279.)  In 
Dunlop  V.  Mercer,  156  Fed.  547,  86  C.  C.  A.  435,  Judge  Sanborn 
quoted  with  approval  the  following  language  of  the  supreme 
court  of  the  United  States:  '*The  courts,  while  refusing  to  main- 
tain any  action  upon  the  unlawful  contract,  have  always  tried  to 
do  justice  between  the  parties,  so  far  as  could  be  done  consistently 
with  adherence  to  law,  by  permitting  property  or  money,  parted 
with  on  the  faith  of  the  unlawful  contract|  to  be  recovered  back, 
or  compensation  to  be  made  for  it." 

Mr,  R.  J.  Brennen,  and  Messrs.  Nichols  df  Wilson,  submitted 
a  brief  in  behalf  of  Respondent;  Mr.  Wilson  argued  the  cause 
orally. 

The  rule  requiring  the  alleged  illegality  to  be  pleaded  as  a 
defense  does  not  apply  where  the  illegality  of  the  contract  is 
disclosed  by  the  plaintiff's  own  evidence.  (9  Cyc.  742;  Handy 
V.  St.  Paul  Pub.  Co.,  41  Minn.  188,  16  Am.  St.  Rep.  695,  4  L. 
E.  A.  466,  42  N.  W.  872 ;  School  Dist.  v.  Sheidley,  138  Mo.  672, 
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60  Am.  St.  Rep.  576,  37  L.  B.  A.  406,  40  S.  W.  656 ;  Ah  Doon  v. 
Smith,  25  Or.  89,  34  Pac.  1093;  Jefferson  v.  Burhans,  85  Fed. 
949,  29  C.  C.  A.  481;  Cardoze  v.  Swift,  113  Mass.  250;  Baird  v. 
Sheehan,  38  App.  Div.  7,  56  N.  Y.  Supp.  228 ;  Willis  v.  Weather- 
ford  Co.  (Tex.  Civ.  App.),  66  S.  W.  472.)  If  the  plaintiflE  sees 
fit,  either  by  admissions  of  his  attorney  or  by  his  own  direct  testi- 
mony, to  bring  to  the  notice  of  the  court  the  accepted  fact  that 
the  contract  sued  upon  was  an  illegal  one,  of  course  he  cannot 
be  h«ard  to  oomplain  that  the  question  of  the  illegality  of  the 
contract  was  not  raised  by  the  pleadings,  and  that  he  has  had  no 
notice  of  such  an  issue  in  the  cause,  for  he  has  seen  fit  to  put  the 
question  in  issue  without  notice.  (Maitland  v.  Zanga,  14  Wash. 
92,  44  Pac.  117.) 

The  rules  and  regulations  of  an  executive  department  of  the 
government  are  laws,  and  so  far  as  the  public  welfare  is  con- 
cerned, when  certain  things  are  forbidden,  the  doing  of  those 
things  is  against  public  policy.  {Harvey  v.  United  States,  3  Ct. 
of  CI.  38.) 

The  following  authorities  support  respondent's  contention  that 
the  plaintiff  cannot  maintain  this  action,  based  as  it  is,  upon  the 
original  illegal  contract;  and  that  contract  being  eliminated, 
there  are  no  circumstances  or  facts  upon  which  a  collateral  or 
independent  agreement  can  be  said  to  have  arisen.  Here  you 
cannot  proceed  but  through  the  illegal  contract,  and  the  authori- 
ties all  agree  that  the  courts  will  not  enforce  the  provisions  of 
such  an  agreement.  (See  Goodrich  v.  Tenney,  144  111.  422,  36 
Am.  St.  Hep.  459,  19  L.  B.  A.  371,  33  N.  E.  45 ;  Alexander  v. 
Barker,  64  Kan.  396,  67  Pac.  829 ;  Hinnen  v.  Newman,  35  Kan. 
709, 12  Pac.  144 ;  Hoffman  v.  McMullen,  83  Fed.  372,  45  L.  R.  A. 
4101,  28  C.  C.  A.  178.) 

While  we  insist  that  this  is  not  a  case  where  the  contract  is 
executed,  we  are  aware  that  there  is  a  line  of  authorities  holding 
that  the  proceeds  arising  from  an  illegal  contract  may  be  recov- 
ered where  the  contract  has  been  fully  performed.  The  appel- 
lanty  however,  will  not  be  permitted  to  split  or  separate  the 
agreement  made  by  him  with  Douglas,  and  recover  upon  one  por- 
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tion  thereof  as  an  executed  contract,  simply  because  it  appears 
that  the  survey  has  been  completed  and  the  government  has 
disbursed  funds  in  payment  therefor.  (See  McGregor  v.  Don- 
elly,  67  Oal.  149,  7  Pac.  422.) 

In  all  the  cases  cited  by  appellant,  the  plaintiff  was  permitted 
to  recover,  not  simply  because  the  contract  was  executed,  but 
because  of  some  ag^reement,  express  or  implied,  arising  after  the 
completion  of  the  original  contract,  or  upon  a  collateral  agree- 
ment in  no  way  connected  with  the  alleged  illegality^ 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  defendant  Merchants'  National  Bank  of  Billings  has  on 
deposit  the  sum  of  $1,500,  which  is  the  balance  remaining  pf  a 
draft  for  $9,900  paid  by  the  government  of  the  United  States  for 
services  performed  by  the  defendant  Douglas  and  one  Parkinson 
under  a  surveying  contract  entered  into  and  completed  in  the 
year  1907.  The  deposit  is  evidenced  by  a  certificate  thereof 
payable  to  R.  E.  Shephard  &  Co.  and  George  P.  Douglas.  Shep- 
hard  &  Co.  make  no  claim  to  any  part  of  the  money  so  deposited. 
This  is  an  action  in  equity  wherein  the  plaintiff  seeks  to  have  the 
said  sum  of  $1,500  adjudged  to  belong  to  him,  'Hhat  Shephard 
&  Co.  and  Douglas  be  required  to  make  the  necessary  indorse- 
ments on  the  certificate  and  surrender  the  same  to  him,  and,  in 
the  event  that  this  is  not  done,  that  the  same  be  adjudged  null 
and  of  no  effect  as  against  the  plaintiff,  and  that  the  defendant 
Merchants'  National  Bank  of  Billings  turn  over  to  the  plaintiff 
the  said  sum  of  $1,500  upon  surrender  of  said  certificate,  or,  in 
the  event  of  its  being  adjudged  of  no  effect  as  against  the  plain- 
tiff, that  it  pay  to  plaintiff  the  sum  of  $1,500 ;  that  it  be  adjudged 
that  the  defendant  Douglas  has  no  right  or  interest  in  or  to  said 
money  or  said  certificate,"  and  that  plaintiff  have  general  equita- 
ble relief.  The  complaint  alleges,  inter  alia,  that  Douglas  was 
in  the  employ  of  plaintiff  in  carrying  out  the  surveying  contract. 
The  only  portion  of  the  answer  of  the  defendant  Douglas  which 
IS  material  here  is  an  allegation  to  the  effect  that  the  plaintiff 
does  not  come  into  court  with  ''clean  hands"  because  his  alleged 
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claim  is  founded  upon  a  Yiolation  of  law,  and  the  relief  he  prays 
cannot  in  equity  and  good  conscience  be  allowed.  The  cause  was 
tried  to  the  district  court  of  Yellowstone  county  sitting  with  a 
jury.  At  the  close  of  plaintiff's  case,  the  defendant  Douglas 
moved  for  a  directed  verdict  in  his  favor  upon  the  ground, 
among  others,  ''that  the  contract  is  illegal  in  its  nature  and  terms 
and  in  contravention  of  public  policy."  The  motion  was 
granted,  and  the  jury  returned  a  verdict  accordingly.  From  a 
judgment  on  the  verdict,  dismissing  his  complaint  and  adjudging 
that  he  tako  nothing,  plaintiff  has  appealed. 

Plaintiff  testified:  *'I  had  a  talk  with  Douglas  in  January, 
1907.  In  reference  to  this  particular  contract,  I  told  him  that 
[1]  there  were  some  contracts  in  the  [surveyor  general's]  office, 
but  I  would  not  be  eligible,  but,  if  he  would  put  in  an  applicar 
tion  for  one  of  them,  I  would  recommend  him  for  the  appoint- 
ment of  deputy  United  States  surveyor.  In  order  to  get  one  of 
these  contracts,  the  applicant  has  to  be  a  deputy  mineral  sur- 
veyor, and  has  to  pass  an  examination.  I  likewise  had  a  conver- 
sation with  Parkinson.  I  did  not  make  the  application  myself 
because  I  already  had  one,  and  had  not  filed  my  field-notes. 
There  are  some  regulations  with  reference  to  that.  Before  the 
contract  was  awarded  to  them,  I  had  a  talk  with  Douglas  in 
reference  to  the  cost  that  would  be  incurred  in  carrying  it  out. 
In  the  case  of  this  particular  contract,  the  expenses  that  would 
be  incurred  in  carrying  it  out  would  approximate  $3,500.  I  told 
Douglas  and  Parkinson  that  I  would  finance  the  contract  and  pay 
the  salaries — ^that  is  to  say,  that  I  would  carry  the  contract 
through.  I  was  to  pay  Parkinson  $125  per  month  and  five  per 
cent  of  the  profits,  and  Douglas  was  to  receive  $65  per  month  as 
chainman  for  Parkinson.  After  he  worked  for  about  a  month 
and  five  days  I  went  out  to  the  camp,  and  put  him  to  work  writ- 
ing notes  after  the  field  work  was  finished,  and  with  this  addi- 
tional work  he  was  to  get  $100  a  month,  and  he  gave  me  a  power 
of  attorney  to  collect  the  money.  Pursuant  to  this  arrangement, 
I  borrowed  $3,500  from  Mr.  Yegen,  and,  when  I  used  that  up,  I 
got  the  balance  from  llr.  Shephard.    At  the  termination  of  these 
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oontraots  there  waa  paid  by  the  govemment  on  this  oontract 
approximately  $9,900.  I  had  another  contract  with  Mr.  Helm, 
as  I  had  with  Mr.  Douglas  and  Parkinson,  and  this  money  bor- 
rowed was  spent  on  both  contracts.  I  got  $9,100  from  Mr.  Shep- 
hard  on  these  two  contracts.  I  broke  about  even  on  the  Parkin- 
son and  Douglas  contract.  Work  on  this  contract  commenced 
about  May  6,  1907,  and  was  completed  November  3,  1907.  I 
was  financing  both  contracts,  and  had  the  same  arrangement  as 
to  the  Helm  contract  that  I  did  with  Douglas  and  Parkinson.  I 
was  financing  the  contracts  and  paying  the  wages.  Douglas  did 
not  complete  the  contract.  He  quit  the  17th  of  July.  I  paid 
him  all  that  was  due  him.  The  money  on  this  contract  was  paid 
by  the  govemment  September  9,  1909,  and  the  warrant  was  sent 
to  Shephard  and  it  was  cashed,  and  the  present  controversy  is 
over  the  balance  after  paying  Shephard.  The  warrant  at  the 
time  of  its  issuance  was  payable  to  Parkinson  and  Douglas.  It 
was  turned  over  to  the  bank  to  pay  the  money  that  I  borrowed  to 
execute  the  work,  so  that  after  paying  the  indebtedness  to  the 
bank  there  was  $1,500  left.  I  found  out  the  power  of  attorney 
which  Douglas  gave  me  was  not  good.  I  had  general  supervision 
and  direction  of  all  the  work  that  was  performed  under  this  con- 
tract. I  made  arrangements  to  borrow  the  money  to  finance  it. 
I  paid  all  of  the  expenses  to  all  intents  and  purposes,  regardless 
of  the  contract.  It  was  my  contract,  and  it  was  so  understood 
at  all  times  between  me  and  Douglas.  I  did  not  execute  the  oon- 
tract myself  in  my  own  name  because  I  had  one  contract  the 
year  before  and  had  not  filed  the  field-notes  yet,  and  there  is  a 
rule  of  the  department  that  a  surveyor  ;i(Vill  not  have  over  one 
contract  a  year,  or  at  least  until  Le  files  his  field-notes.  That  is 
a  ruling  of  the  General  Land  Office  and  I  was  familiar  with  it ;  in 
other  words,  I  knew,  if  I  applied  to  the  govemment  myself  for 
this  oontract,  it  would  be  denied  me,  and  that  I  could  not  get 
the  contract.  Q.  And  you  therefore  sought  to  and  did  evade  the 
federal  requirements  and  regulations  of  the  department  by  hav- 
ing Parkinson  and  Douglas  take  the  contract  in  their  names  and 
for  your  benefit}    A.  It  was  customary  to  do  that    Those  were 
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the  facts.  I. was  careful  to  see  that  the  department  of  the  sur- 
veyor general  and  other  federal  authorities  had  no  knowledge  of 
the  true  facts  surrounding  the  execution  of  this  contract,  and 
knew  that,  if  the  proper  situation  were  discovered,  the  contract 
would  be  vacated.  Douglas  wbs  merely  acting  as  my  agent  in 
executing  and  performing  the  contract.  My  agreement  with 
him  was  that  I  would  recommend  him  for  deputy  United  States 
surveyor,  and,  if  he  got  the  contract,  I  would  finance  it.  I  knew 
that  upon  the  completion  of  the  contract  the  money  would  be 
paid  to  the  persons  whose  names  appeared  as  contractors,  and  he 
gave  me  a  jwwer  of  attorney  to  collect  the  money.  Douglas  was 
required  to  execute  a  bond  for  the  faithful  performance  of  the 
contract,  and  this  bond  was  furnished  by  him.  I  did  not  assume 
any  ostensible  resx>onsibility  at  all,  and  was  not  known  in  the 
premises.  I  lost  $700  on  both  contracts.  The  $1,500  does  not 
represent  the  profits  on  this  contract.  I  used  other  moneys  than 
that  received  under  this  contract  to  take  up  this  indebtedness 
incurred  in  financing  this  contract.  It  was  customary  to  enter 
into  contracts  of  this  character  in  the  manner  in  which  this  con- 
tract was  entered  into,  and  that  fact  was  known  to  the  depart- 
ment of  the  land  office." 

Mr.  Parkinson  testified :  *' Speaking  about  the  examination,  you 
have  to  satisfy  the  surveyor  general  that  you  are  competent  to 
do  the  work,  and  myself  and  Douglas  did  that.  Before  we  made 
the  application  and  before  we  entered  into  this  contract,  Dallas 
did  not  have  anything  to  do  with  the  contract.  Dallas  furnished 
the  mon^  to  defray  the  expenses  and  carry  out  the  contract. 
Myself  and  Douglas  did  not  have  anything  to  do  with  that;  at 
least  I  did  not,  and  Douglas  did  not  to  my  knowledge.  As  a 
matter  of  fact  Douglas  did  not  do  any  work  at  all  on  this  cour 
tract.  He  was  working  on  the  Helm  contract.  We  signed  a 
power  of  attorney,  giving  Dallas  the  power  to  collect  this  money, 
and  afterward  we  signed  another  giving  Shephard  the  power  to 
collect  the  money,  and  the  warrant  was  ordered  sent  to  Shep- 
hard." 
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Mr.  Shephard :  "We  put  up  the  money  to  carry  on  this  survey- 
ing contract  to  Mr.  Dallas.  We  held  Mr.  Dallas  for  all  money 
that  we  advanced.  We  held  him  for  $9,448.44.  I  had  a  conver- 
sation with  Mr.  Yegen.  They  figured  out  that  $6,000  would 
finance  these  two  contracts.  When  they  got  through,  they  were 
pretty  short  of  that  amount.  There  was  $3,000  or  $4,000  more 
needed,  and  it  finally  came  to  me  to  put  that  money  up.  I  went 
down  to  see  the  surveyor  general  at*  Washington,  and  told  him 
the  fix  I  was  in,  and  he  sent  me  the  money,  and,  after  I  got  the 
warrant,  I  applied  the  money  to  pay  off  these  debts.  The  war- 
rant I  obtained  from  the  government  was  payable  to  Parkinson 
and  Douglas.  Parkinson  and  Douglas  and  Helm  gave  me  each  a 
power  of  attorney  to  settle  with  the  government.  They  all  re- 
quested me  to  turn  the  money  over  to  Dallas  and  let  him  settle 
this  thing  up.'* 

This  case  is  not  difficult  of  solution  on  the  facts  alone.  In  the 
first  place,  the  testimony  of  plaintiff  shows  that  the  $1,500  in- 
volved is  not  the  profit  on  the  Douglas  and  Parkinson  contract. 
He  also  testified  that  Shephard  was  repaid  out  of  the  proceeds 
of  work  performed  by  him  six  years  before.  But,  aside  from 
this  consideration,  there  is  not  anything  in  tho  record  to  show 
that  the  contract  between  Dallas  and  Parkinson  and  Douglas 
was  illegal,  or  involved  any  fraud  upon  the  government,  or  any- 
moral  turpitude,  or  any  misrepresentation  or  unfair  dealing  of 
any  kind.  It  is  true  plaintiff  declared  Douglas  to  be  his  agent, 
and  that  he  supervised  and  overlooked  the  work  performed  under 
the  contract ;  but  he  was  in  a  situation  to  do  this  on  account  of 
the  fact  that  he  was  himself  a  surveyor.  Shephard  and  Yegen 
would  have  had  the  same  privilege  of  protecting  the  moneys  ad- 
vanced by  them,  had  they  been  competent  to  exercise  it.  Plain- 
tiff also  testified  that  the  contract  would  have  been  denied  him, 
that  he  knew  he  could  not  get  it.  But  for  what  reason  T  Simply 
because  it  was  a  rule  of  the  department,  as  he  understood,  that  a 
surveyor  could  not  get  more  than  one  contract  in  any  one  year, 
or  until  he  had  filed  his  field-notes.  We  must  presume  that  this 
contract  was  valid  until  the  contrary  appears.    We  are  therefore 
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at  liberty  t6  look  for  a  reason  for  the  government  regulation 
which  is  entirely  compatible  with  the  conclusion  that  the  plaintiff 
might  make  a  valid  contract  such  as  was  made  with  Parkinson 
and  Douglas.  The  reason  for  the  regulation  undoubtedly  is  to 
insure  full  performance  by  the  contracting  surveyor  of  the  prior 
contract,  to  the  end  that  he  shall  not  be  so  overburdened  with 
work  that  the  interests  of  the  government  may  suffer.  Parkinson 
and  Douglas  were  competent  to  contract.  They  had  passed  the 
required  examination,  and  had  given  security  for  the  faithful 
performance  of  the  work.  The  government  of  the  United  States 
could  suffer  no  injury,  therefore,  from  any  failure  to  perform  or 
delay  in  performance  on  their  part.  It  was  fully  protected. 
There  is  ample  testimony  in  the  record  to  show  that,  while  Dallas 
probably  could  not  obtain  a  second  contract  in  his  own  name,  the 
government  authorized  the  practice  of  taking  contracts  in  the 
names  of  others  who  were  competent  and  reliable  deputy  mineral 
surveyors.  There  is  also  abundant  evidence  that  the  federal 
government  recognizes  the  fact  that  surveying  contracts  must 
be  financed  by  someone  who  is  in  a  situation  to  do  so.  When 
Mr.  Shephard  informed  the  department  at  Washington  that  he 
had  furnished  the  money  to  finance  these  contracts,  it  very 
promptly  recognized  his  claim,  and  sent  him  the  warrant  for  the 
balance  due.  In  what  different  situation  were  Shephard  and 
Yegen  from  that  of  the  plaintiff,  save  that  he  was  a  government 
surveyor  and  they  were  not  such?  None  whatever.  Had  plain- 
tiff not  occupied  the  position  of  a  deputy  mineral  surveyor,  could 
it  be  claimed  for  a  moment  that  he  might  not  finance  the  Douglas 
and  Parkinson  contract  exactly  as  he  did  ?  He  assisted  them,  as 
he  had  a  right  to  do,  and  Mr.  Shephard  assisted  him.  He  testi- 
fied: "It  was  my  contract.''  But  was  itt  Assuredly  not.  It 
was  the  contract  of  Parkinson  and  Douglas.  He  also  testified 
that,  if  the  real  situation  were  known,  the  contract  would  be 
vacated.  But  this  was  a  mere  conclusion  on  his  i>art.  Parkin- 
son and  Douglas  having  been  duly  apx>ointed,  after  examination, 
as  deputy  mineral  surveyors,  and  having  given  an  indemnity 
bond,  it  is  difficult  to  see  how  the  government  was  concerned  in 
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tbe  question  of  who  famished  their  financial  backing.  There  is 
not  anything  in  the  record,  either  in  the  shape  of  citation  to  a 
statute,  or  rule  or  regulation  of  the  general  or  local  land  offices, 
or  of  the  Interior  Department,  to  indicate  that  this  contract,  in 
tbe  manner  of  its  execution  or  financing,  was  prohibited  or  even 
discouraged;  and  our  attention  has  not  been  directed  to  any  at 
the  argument  or  in  the  briefs  of  counsel.  In  the  absence  of  such 
statute,  rule,  or  regulation,  we  presume  that  the  contract  was  not 
illegal  or  against  public  policy. 

Although  it  may  be  true  that  a  defense  such  as  is  interposed 
l^  Douglas  can  be  made  by  a  party  in  pari  delicto,  when  directly 
sued,  yet  it  is  difficult  to  see  how,  in  equity  and  good  conscience, 
he  can  assert  a  claim  to  this  money.  He  did  not  remain  to  fully 
carry  out  his  contract,  and,  according  to  the  testimony  of  Parkin- 
son, no  part  of  the  disputed  amount  was  earned  by  him.  He 
gave  Dallas  a  power  of  attorney  to  collect  the  amount  due  from 
the  government,  received  his  wages  in  full  as  stipulated,  and  now, 
after  discovering  that  his  power  of  attorney  was  ineffective, 
claims  all  of  the  balance  in  the  hands  of  the  bank,  notwithstand- 
ing the  fact  that,  if  he  has  any  claim  thereon  whatsoever,  Parkin- 
son has  one  of  equal  merit.  But  Parkinson  asserts, no  claim. 
One  can  easily  find  a  reason  why  the  government  of  the  United 
States  should  readily  assent  to  such  arrangements  as  were  made 
between  Dallas  and  Parkinson  and  Douglas,  and  also  between 
Dallas  and  Shephard  &  Co.  The  work  of  surveying  the  public 
lands  is  an  important  branch  of  the  service  and  must  go  forward. 
It  is  altogether  reasonable,  therefore,  to  assume  that  the  officers 
in  charge  of  the  Land  Department  recognize  the  fact  that  money 
is  necessary  and  must  be  available  to  prosecute  the  work.  If 
Parkinson  and  Douglas  were  mere  ''dummies,"  as  the  popular 
expression  is,  and  took  no  part  in  carrying  out  the  contract,  an 
altogether  different  question  might  arise ;  but  even  so,  after  the 
contract  price  was  fully  earned,  it  is  difficult  to  imagine  any 
valid  reason  why  it  should  not  be  paid  over  to  the  person  entitled 
thereto,  in  the  absence  of  fraud  upon  the  government.  The 
officers  at  Washington  evidently  recognize  this  fact,  or,  at  least 
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they  are  not  concerned  with  the  question  of  the  final  distribution 
of  the  contract  price,  as  is  amply  evidenced  by  the  facts  in  this 
case. 

Many  cases  are  cited  by  counsel  for  the  respondent  in  support 
of  their  contention  that  this  contract  was  illegal  and  against 
public  policy.  The  principal  case  is,  perhaps,  McGregor  v. 
Donelly,  67  Cal.  149,  7  Pac.  422,  where  the  parties  entered  into 
a  contract  whereby  one  was  to  make  application  for  the  purchase 
of  swamp  land  under  the  California  Act  of  1863  (S^ats.  1863,  p. 
591)  for  the  use  and  benefit  of  the  other.  The  action  was  in 
equity  to  compel  the  delivery  to  plaintiff  by  defendant  of  the 
certificate  of  purchase.  The  court  said:  **  We  are  of  opinion  that 
the  intent  of  the  Act  of  1863  was  plainly  that  the  application  and 
purchase  was  to  be  for  the  benefit  of  the  applicant  himself — a 
policy  adopted  to  prevent  the  acquisition  of  large  tracts  of  land, 
by  one  person  through  the  use  of  other  persons.  If  such  evasion 
of  the  statute  as  is  attempted  in  this  case  should  be  allowed,  it 
would  be  a  very  easy  matter  for  one  who  had  [already]  acquired 
640  acres  of  land,  and  therefore  could  not  take  the  oath  pre- 
scribed, by  the  employment  of  others  who  could  take  the  oath,  to 
acquire  for  himself,  in  manifest  disregard  of  the  intent  and 
policy  of  the  Act,  many  times  640  acres." 

In  the  case  of  Morrison  v.  Bennett,  20  Mont.  560.  40  L.  R.  A. 
158,  52  Pac.  553,  cited  by  respondent,  this  court  determined  that 
the  whole  transaction  involved  a  fraudulent  conspiracy  to  gain 
money  upon  a  horserace  by  **a  scheme  of  deception,  misrepresen- 
tation and  cunning."  Mr.  Justice  Hunt  in  writing  the  opinion 
of  the  court  said:  "No  court  will  lend  its  aid  to  enforcing  an 
accounting  in  such  a  case.  The  very  statement  of  the  evidence 
proves  that  the  object  of  the  parties  was  most  iniquitous,  and 
that  the  methods  agreed  upon,  and  doubtless  fully  executed,  were 
all  dishonest,  immoral,  deceitful,  and  corrupt.  Men  who  asso- 
ciate themselves  for  the  purpose  of  cheating  others  cannot  ask 
the  courts  to  distribute  their  booty  by  adjudging  the  demands  of 
one  against  the  other  arising  out  of  their  quarrels  over  their 
plunder." 
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All  of  the  eases  called  to  our  attention  by  counsel  for  the 
respondent  clearly  involved  contracts  and  transactions  which 
were  either  illegal  or  immoral,  or  manifestly  against  public  pol- 
icy. As  has  heretofore  been  demonstrated,  we  think  the  contract 
at  bar  was  not  tainted  with  any  one  of  those  qualities.    ' 

Courts  are  reluctant  to  declare  a  contract  void  as  against 
[2]  public  policy,  and  will  refuse  to  do  so  if  by  any  reasonable 
construction  it  can  be  upheld.  (Lawson  v.  Cobban,  38  Mont.  138, 
99  Pac.  128.y  A  contract  will  not  be  held  void  as  against  public 
policy  unless  it  in  itself  requires  the  doing  of  something  which 
[3]  adversely  affects  the  public  welfare,  or  is  forbidden  by  law, 
or  the  consideration  of  which  is  illegal  or  immoral.  {Murray  v. 
White,  42  Mont.  423,  Ann.  Cas.  1912 A,  1297,  113  Pac.  754.) 
We  do  not  deem  a  further  citation  of  authorities  necessary.  Re- 
spondent is  defeated  on  the  facts. 

The  judgment  is  reversed ;  and  on  the  authority  of  Stevens  v. 
Trafton,  36  Mont.  520,  93  Pac.  810,  the  cause  is  remanded  to  the 
district  court  of  Yellowstone  county  with  directions  to  enter  a 
judgment  or  decree  in  favor  of  the  plaintiff,  in  accordance  with 
the  prayer  of  his  complaint 

Bemanded,  with  directions. 

Mb.  Chief  Justice  Bbantly  and  Ma.  Justice  Holloway 
concur. 


45  Mont]    Eellt  v.  Independent  Publishinq  Co.  127 


KELLY,  Ebspondent,  v.  INDEPENDENT  PUBLISHING  CO., 

Appellant. 

(No.  3,076.) 
(Submitted    Febraary   14,    1912.    Decided   March   2,    1912.) 

[122  Pac.  735.] 

Libel — Newspapers — Privileged  Publication — Defense — Belief  in 
Truth  of  Article — Malice — P7'esumptions — Statute  of  LimitO' 
iio^i — Time — Computation. 

Time — Computation — Day — Indivisible  Unit. 

1.  Departure  from  the  rule  that  the  law  regards  the  daj  as  an  indi- 
visible unit  ifl  onlj  permitted  when  it  becomes  necessary  to  inquire  into 
the  order  of  sequence  of  two  or  more  events  occurring  on  the  same  day, 
for  the  purpose  of  determining  a  question  of  priority  of  right  or  when 
the  computation  includes  only  one  day  or  less. 

Same — Statute  of  Limitations — Computation  of  Time — Bule  Applicable. 

2.  Held,  that  the  rule  prescribed  by  section  8067,  Bevised  Codes,  for 
the  computation  of  time,  t.  e..*  "The  time  in  which  any  act  provided 
by  law  is  to  be  done  is  computed  by  excluding  the  first  day  and  includ- 
ing the  last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded," is  applicable  to  computations  under  the  statute  of  limitations 
in  all  cases,  whether  the  actions  be  ex  contractu  or  ex  delicto;  and  that 
therefore  an  action  for  a  libel  published  on  February  21,  1907,  which 
was  commenced  on  February  23,  1909,  was  not  barred  by  section  6448, 
Bevised  Codes,  February  21  f&Uing  on  Sunday,  and  February  22  being 
also  a  holiday. 

label — Newspapers — ^What  not  Privileged  Publication. 

3.  The  publication  of  a  story  of  inhuman  treatment  of  children  by 
their  mother,  gathered  by  a  reporter  from  gossip  heard  by  him  in  the 
sheriff's  office,  prior  to  the  institution  of  any  proceeding  in  court,  held 
not  to  have  been  privileged  under  section  3604,  Bevised  Codes,  which 
provides  that  a  fair  and  true  report  of  a  judicial  or  other  public  official 
proceeding  is  privileged. 

Same — Publications  Libelous  Per  Be, 

4.  An  article  published  by  a  newspaper  that  a  mother  had  subjected 
her  daughter  of  tender  age  to  unspeakable  indignities,  and  forced  her 
to  administer  to  the  pleasure  of  her  male  companions,  was  libelous 
per  se. 

Same — Defense — Belief  in  Truth — ^No  Justification. 

5.  The  fact  that  the  reporter  who  wrote  an  article  containing  state- 
ments which  were  libelous  per  se  believed  them  to  be  fair  and  true,  or 
that  defendant  publisher,  accepting  them  as  true,  published  the  story  as 
a  lair  and  true  one,  did  not  constitjte  any  excuse  or  justification  in 
an  action  for  libel.  His  defense  consisted  in  showing  that  it  was  in 
fact  true. 

— Malice — ^Presumptions. 

6.  Under  section  8327,  Bevised  Codes,  where  a  publication  by  a  news* 
paper  is  libelous  per  sc,  the  law  presumes  malice,  in  the  absence  of 
kwful  excuse,  even  though  no  spite  or  ill-will  be  shown. 
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Appeal  from  District  Courts  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Jenny  Kelly,  administratrix,  against  the  Inde- 
pendent Publishing  Company.  From  a  judgment  for  plaintiff 
and  an  order  denying  its  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Mr.  E.  C.  Day,  and  Mr.  Walter  S.  T,  Brown,  for  Appellant, 
submitted  a  brief ;  Mr,  Brown  argued  the  cause  orally. 

The  cause  of  action  accrued  on  the  date  of  the  publication,  and 
the  statute  of  limitations  began  to  run  as  of  that  date.  The  day 
upon  which  the  tort  is  oommitted  is  not  to  be  excluded.  {Geneva 
Cooperage  Co.  v.  Brown,  124  Ky.  16,  30  Ky.  Law  Rep.  272,  98 
S.  W.  279;  Wilson's  Admr.  v.  Illinois  Cent.  Ry.  Co.  (Ky.),  92 
S.  W.  572 ;  Peterson  v.  Georgia  Ry.  dc  Bank,  97  Ga.  798,  25  S.  E. 
370;  Shinn  v.  Tucker,  33  Ark.  421;  Benoit  t.  New  York  Cent. 
Ry.  Co,,  94  N.  Y.  App.  Div.  24,  87  N.  Y.  Supp.  951 ;  Vose  v. 
Kuhn,  45  Misc.  Rep.  455,  92  N.  Y.  Supp.  34;  Aultman  d;  Taylor 
Co.  V.  Syme,  163  N.  Y.  54,  79  Am.  St.  R«p.  565,  57  N.  B.  168.) 
Admitting,  for  the  sake  of  an  argument,  that  the  21st  of 
February,  1907,  the  date  of  publication,  must  be  excluded  from 
the  computation  of  time,  even  then  we  submit  th-at  the  plaintiff 
is  not  entitled  to  avail  herself  of  the  fact  that  the  twenty-first 
day  of  February,  1909,  was  a  holiday,  for  the  reason  that  the 
statute  with  reference  to  the  computation  of  time  and  the  inclu- 
sion of  the  first  and  exclusion  of  the  last  days  does  not  apply  in 
construing  the  statute  of  limitations.  That  section  of  the  Code, 
8067,  expressly  states  that  it  applies  only  to  ''acts  provided  by 
law." 

If,  however,  the  court  should  hold  that  the  existence  of  the 
holidays  on  the  21st  and  22d  of  February,  1909,  would  toll 
the  statute,  still  the  plaintiff  did  not  plead  such  facts  either 
in*  her  complaint  or  in  her  replication,  and  consequently  is  not 
entitled  to  avail  herself  of  them.  Plaintiff,  in  her  reply,  denied: 
generally  that  the  action  was  barred  by  the  statute  of  limi- 
tations.   The  authorities  all  hold  to  the  rule  that  when  the 
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statute  of  limitations  is  pleaded  by  defendant,  plaintiff  in  his 
reply  must  set  up  the  facts  relied  upon  in  avoidance  of  the  plea. 
As  where  the  plaintiff  relies  upon  a  new  promise,  fraud,  infancy, 
or  any  other  matter  in  defense  of  the  plea  of  the  statute  of  limi- 
tations, a  general  replication  will  not  sufSce ;  the  facts  relied  on 
must  be  pleaded  specifically.  (25  Gyc.  1414,  1415 ;  13  Ency.  of 
PL  &  Pr.  233.) 

There  is  no  allegation  in  the  complaint  of  express  malice  or  of 
special  damages ;  hence  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  for  the  publication  of  a  privileged 
communication,  or  one  not  libelous  per  se.  Section  3604,  Revised 
Codes,  provides  that  a  privileged  publication  is  one  made  by  fair 
and  true  report,  without  malice,  of  a  judicial,  legislative  or  other 
public  official  proceeding,  or  of  anything  said  in  the  course 
thereof.  Where  the  newspaper  article  contains  no  statement 
that  the  plaintiff  is  guilty  of  the  acts  charged  upon  which  an 
arrest  has  been  made,  but  only  purports  to  state  the  theories  and 
report  of  the  officers  of  the  law  in  relation  to  the  plaintiff's  ar- 
rest and  trial,  the  matters,  being  qtmsi  privileged,  are  not  libelous 
per  se.  {McClure  v.  Review  Publishing  Co.,  38  Wash.  160,  80 
Pac  303.)  The  privilege  afforded  to  the  newspaper  of  pub- 
lishing fair  and  true  reports  of  judicial  proceedings  is  not  con- 
fined to  contested  proceedings  in  open  court,  but  extends  to  all 
judicial  proceedings  and  applications,  whether  before  magistrates, 
judges  or  courts  ex  parte,  or  on  notice.  (Stuart  v.  Press  Publish^ 
ing  Co.,  83  App.  Div.  467,  82  N.  Y.  Supp.  401 ;  see,  also,  Atlanta 
News  Publishing  Co.  v.  Midlock,  123  Ga  714,  3  L.  R.  A.,  n.  s., 
1139,  51  S.  B.  756.)  Under  the  New  York  Code,  which  is  the  same 
as  ours,  a  substantially  accurate  report  without  malice,  is  privi- 
leged though  the  matter  be  untrue.  {D'Au^  v.  Star  Co,,  31 
Misc.  Rep.  388,  64  N.  Y.  Supp.  283.)  This  privilege  extends  to 
all  judicial  proceedings,  whether  ex  parte  or  not.  (Stuart  v. 
Press  Pub.  Co.,  supra;  Nunnally  v.  Press  Pub.  Co,,  110  App. 
Div.  10,  96  N.  Y.  Supp.  1042.  See,  also,  Willman  v.  Press  Pub. 
Co.,  49  App.  Div.  35,  63  N.  Y.  Supp.  515 ;  Gray  v.  Sampers,  35 
App.  Div.  270,  55  N.  Y.  Supp.  3.)     Where  the  defendant  pub- 
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lished  a,  fair  aeeonnt  of  the  proeeediDgs,  the  qnestioD  of  the 
troth  or  falsity  of  the  charge  is  immaterial.  {Warner  v.  Press 
Pub.  Co.,  15  Daly,  545,  8  X.  T.  Supp.  341.)  The  editor  of  a 
newspaper  may  lawfully  pablish  the  fact  that  a  person  has  been 
arrested  and  upon  what  charge.  {Usher  v.  Severance,  20  aie.  9, 
37  Am.  Dec.  33.)  The  courts  recognize  a  distioctian  between  a 
publication  in  a  newspaper  wbiuh  merely  quotes  or  refers  to  state- 
ments made  by  others,  to  which  the  newspaper  gives  no  new 
sanction,  and  one  where  the  publisher  takes  it  upon  himself  to 
allege  libelous  facts,  {Burt  v.  Advertiser  Newspaper  Co.,  154 
Mass.  238.  13  L.  R.  A.  97.  28  N.  E.  1.)  Where  the  communica- 
tion is  made  upon  a  privileged  occasion,  the  burden  is  upon  t^e 
plaintiff  of  showing  express  malice.  (Denver  Public  Warehouse 
Co.  V.  HoUouay,  34  Colo.  432.  114  Am.  St.  Rep.  171,  70  Ann. 
Cas.  840,  3  L.  E.  A.,  n.  s.,  696,  83  Pac.  131.)  A  newspaper  may 
publish  the  fact  that  a  person  has  been  arrested  and  the  charge 
upon  which  it  is  based,  so  long  as  it  does  not  assume  or  assert 
that  the  person  is  guilty  of  the  offense  charged.  (Newell  on 
Defamation,  p.  549 ;  Tresca  v.  Maddoz,  11  La.  Ann.  206.  66  Am. 
Dec.  198;  Usher  v.  Severance,  20  Me.  9,  37  Am.  Dec.  33.)  The 
qaestion  whether  in  a  particular  case  &  publication  is  to  be 
deemed  privileged — that  is,  whether  the  situation  of  the  party 
making  it  and  the  circum^ances  attending  it  were  such  as  to 
rebnt  the  legal  inference  of  malice — is  a  question  of  law,  to  be 
determined  by  the  court  in  the  first  instance.  (Gassett  v.  Gil- 
bert, 6  Gray  {Mass.),97;Deni-erP.  W.  Co.  v.  Hollouay,  3i  Colo. 
432,  114  Am.  St.  Rep.  171,  7  Ann.  Cas.  840.  3  L.  R.  A.,  n.  s., 
696,  33  Pac.  131 ;  Red-jate  v.  Rousk,  61  Kan.  480,  48  L.  R.  A.  236, 
59  Pac.  1050;  25  Cyc.  412.  and  cases  cited.) 

if  of  falsity  is  not  suTiL'ient  to  establish  malice  unless 
irs  that  the  di^fendant  knew  of  its  falsity  at  the  time 
nation  or  was  negligent  in  not  ascertaining  the  truth. 
IcCotlom,  81  Conn.  293.  129  Am.  St.  Rep.  215,  70 
ibraham  v.  Baldwin,  52  Fla.  151.  10  Ann.  Cas.  1148, 
n.  s..  1051,  42  South.  591 ;  Gf:  ^'Tf.  Bit.  v.  Fritz, 

t,  109  N.  W.  1008;  Vial  v.  Larsoa,  132  Iowa,  208,  109 
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N.  W.  1007 ;  Tanner  v.  Stevenson,  138  Ky.  578,  30  L.  R.  A.,  n. 
s.,  200, 128  S.  W.  878 ;  Schultz  v.  Ouldenstein,  144  Mich.  636,  108 
N.  W.  96 ;  Holmes  v.  Union,  222  Mo.  556,  26  L.  R.  A.,  n.  s.,  1080, 
121  S.  W.  100;  Ashcroft  v.  Hammond,  197  N.  Y.  488,  90  N.  E. 
1117.) 

For  Respondent,  there  was  a  brief  by  Mr.  7.  G.  Denny,  and 
Mr.  J.  0.  Davies,  and  oral  argument  by  both. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  ooart. 

Action  for  damages  for  the  publication  of  a  libel.  In  the 
court  below,  the  plaintiff  had  verdict  and  judgment.  The  de- 
fendant has  appealed  from  the  judgment  and  an  order  denjring 
its  motion  for  a  new  trial.  The  cause  of  action  alleged  is  the 
publication  by  defendant,  in  the  ** Helena  Daily  Independent," 
on  the  morning  of  February  21,  1907,  of  and  concerning  the 
plaini;iff  the  following  article : 

''Mother  Accused  by  Her  Children. 

"Mrs.  F.  E.  Miller,  of  Butte,  is  arrested  on  charge  of  assault^ 
at  the  instance  of  Otto  Schoenf eld,  executive  officer  of  the  state 
bureau  of  child  and  animal  protection,  who  was  hurriedly  sum- 
moned to  Butte  Tuesday  night  by  W.  H.  Orr,  of  the  Silver  Bow 
County  Humane  Society.  Mrs.  F.  E.  Miller  was  arrested  and 
placed  in  the  county  jail  this  afternoon  on  the  charge  of  assault 
upon  her  fifteen  year  old  daughter.  The  charge  is  but  nominal 
and  behind  is  a  story  of  horrible  brutality  and  a  peculiar  condi- 
tion of  domestic  affairs,  according  to  the  three  children  of  the 
woman.  It  is  alleged  by  the  older  daughter  who  goes  by  the 
name  of  Ruth  Harris,  the  latter  the  name  of  the  woman's  second 
husband,  that  the  younger  daughter,  Helen,  eleven  years  of  age, 
has  been  compelled,  at  the  command  of  the  mother,  to  submit  to 
unspeakable  indignities  forced  upon  her  by  men  who  have  been 
repeatedly  invited  to  their  home  at  1121  South  Wyoming  street, 
where  the  most  indecent  orgies  are  alleged  to  have  been  continued 
through  the  night. 
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"Threatened  Their  Lives. 

''The  mother,  Mrs.  Miller,  is  said  to  be  a  confirmed  drunkard. 
It  is  alleged  that  on  several  occasions  she  has  thrown  a  huge 
butcher  knife  at  the  children  and  has  threatened  to  kill  them  if 
they  were  taken  from  her.  The  two  girls  were  taken  from  school 
this  afternoon  by  Mr.  Schoenfeld,  and  they  have  been  placed 
temporarily  in  the  Paul  Clark  Home.  The  matter  will  be  taken 
up  before  Judge  Donlan  to-nM>rrow  nooming  and  the  girls  will 
probably  be  sent  to  the  Orphans'  Home  in  Helena.  There  is  also 
a  boy  twelve  years  of  age,  and  what  disposition  will  be  made  of 
him  has  not  yet  been  decided." 

Among  other  defenses,  the  defendant  pleaded  the  statute  of 
limitations.  Plaintiff  interposed  a  denial.  At  the  commence- 
ment of  the  trial,  the  defendant  objected  to  the  introduction  of 
evidence,  on  the  ground  that,  it  appearing  from  the  complaint 
that  the  publication  was  made  on  February  21,  1907,  and  that 
the  complaint  was  not  filed  until  February  23,  1909,  the  action 
was  barred  by  the  provision  of  the  statute.  The  objection  was 
overruled.  At  the  close  of  the  evidence,  the  defendant  requested 
the  court  to  direct  a  verdict  in  its  favor.  The  request  was  denied. 
The  contentions  made  in  this  court  are  based  upon  these  two 
rulings.  Some  technical  questions  arising  upon  the  form  of  the 
plea  of  the  statute  and  the  reply  thereto  are  argued  in  the  brief. 
We  shall  not  notice  these,  because  they  do  not  affect  the  merits 
of  these  appeals. 

It  was  admitted  in  the  district  court,  and  also  at  the  argument 
in  this  court,  that  the  article  in  question  was  published  on  the 
morning  of  February  21,  1907,  and  that  this  action  was  com- 
menced on  February  23,  1909.  February  21,  1909,  fell  on  Sun- 
day, a  holiday.  The  following  day  was  also  a  holiday.  The 
position  of  counsel  for  defendant  is  that  in  computing  the  two 
year  period  of  limitation  prescribed  by  the  statute  for  actions 
for  libel  (Rev.  Codes,  sec.  6448)  the  day  of  publication  must  be 
included,  because  the  right  of  action  accrues  on  that  day.  Hence 
that  the  district  court  should  have  sustained  the  objection  and 
held  the  action  barred.    If  counsel's  assumption  is  correct^  their 
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oonclusion  is  also;  for  if  the  two  year  period  be  computed,  either 
in  calendar  years  or  in  years  of  365  days  each,  excluding  tho 
added  day  of  the  year  1908,  a  leap  year  (Rev.  Codes,  sec.  2029), 
by  the  rule  relied  on  by  counsel,  the  limitation  expired  at  mid- 
night on  February  20,  1909.  From  this  point  of  view,  of  course, 
the  two  holidays  following  are  entirely  outside  of  the  limitation 
period  and  need  not  be  considered.  The  question,  therefore,  is, 
first,  whether  in  computing  the  limitation  period  the  first  day 
is  to  be  excluded;  and,  if  so,  second,  whether  the  two  holidays 
are  to  be  excluded  also. 

For  most  purposes,  the  law  regards  the  day  as  an  indivisible 
unit.  It  is  only  when  it  becomes  necessary  to  inquire  into  the 
[1]  order  of  sequence  of  two  or  more  events  occurring  on  the 
same  day,  for  the  purpose  of  determining  a  question  of  priority 
of  right,  or  when  the  computation  includes  only  one  day  or  less, 
that  departure  from  this  rule  is  permitted.  {Harmon  v.  Com- 
stock  Horse  &  Cattle  Co,,  9  Mont.  243,  23  Pac.  470 ;  Rev.  Codes, 
sec.  8071.)  In  Lester  v.  Oarland,  15  Ves.  Jr.  248,  it  was  said: 
"Our  law  rejects  fractions  of  a  day  more  generally  than  the  civil 
law  does.  The  effect  is  to  render  the  day  a  sort  of  indivisible 
point,  so  that  an  act  done  in  the  compass  of  it  is  no  more  ref- 
erable to  any  one  than  to  any  other  portion  of  it;  but  the  act  and 
day  are  coextensive,  and  therefore  the  act  cannot  be  passed  until 
the  day  is  passed." 

There  is  some  confusion  in  the  decisions  of  the  courts  upon  the 
subject.  In  the  case  cited  the  conclusion  was  reached  that  no 
general  rule  can  be  laid  down,  because  cases  would  occur  the 
reason  of  which  would  require  exceptions  to  be  made.  The  re- 
sult of  this  decision,  however,  was  that  earlier  oases  {N orris  v. 
Oawtry,  Hob.  139;  Bellasis  v.  Hester,  1  Ld.  Raym.  280;  Rex  v. 
Adderley,  2  Doug.  463 ;  Castle  v.  Burditt,  3  T.  E.  623,  100 
Eng.  Reprint,  768),  which  held  that  the  computation  was  to  be 
made  from  the  act  done  and  that  the  day  on  which  the  act  was 
done  should  be  included,  were  overruled.  The  rule  applied  in 
the  oases  last  mentioned  has  been  adopted  by  some  of  the  courts 
in  this  country,  as  is  shown  by  the  following  cases:  Geneva  Coop- 
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erage  Co.  ▼.  Broum,  134  Ky.  16,  124  Am.  St.  Rep.  388,  30  Ky. 
Law  Rep.  272,  98  S.  W.  279 ;  Aultman  dt  Taylor  Co.  v.  Syme,  163 
N.  Y.  54,  79  Am.  St.  Rep.  565,  57  N.  E.  168 ;  Peterson  v.  Georgia 
R,  B.  &  Banking  Co.,  97  Ga.  798,  25  S.  E.  370;  Shinn  v.  Tucker, 
33  Ark.  421.  This  was  formerly  the  nik  in  Massachusetts;  the 
court  basing  its  decision  on  Norris  v.  Gawtry,  supra  {Presbrey 
v.  Williams,  15  Mass.  193) ;  but  in  the  case  of  Seward  y.  Hay  den, 
150  Mass.  158, 15  Am.  St.  Rep.  183,  5  L.  R.  A.  844,  22  N.  E.  629, 
Presbrey  v.  Williams  was  overruled.  The  court  said:  "But 
[2]  in  computing  time  under  statutes  .and  contracts  the  law  dis- 
regards fractions  of  a  day,  unless,  on  account  of  the  subject 
matter,  or  for  other  important  reasons,  justice  requires  that  they 
should  be  regarded.  This  rule  is  universally  held  applicable  to 
computations  under  the  statute  of  limitations."  The  current 
of  authority  supports  the  rule  thus  stated.  {Owen  v.  Slatter, 
26  Ala.  547,  62  Am.  Dec.  745;  Blackman  v.  N earing,  43  Conn. 
56,  21  Am.  Rep.  634 ;  McCtMoch  v.  Hopper,  47  N.  J.  L.  189,  54 
Am.  Rep.  146 ;  Perkins  v.  Jennings,  27  Wash.  145,  67  Pac.  590 ; 
Warren  v.  Blade,  23  Mich.  1,  9  Am.  Rep.  70;  Grant  v.  Paddock, 
30  Or.  312,  47  Pac.  712;  Menges  v.  Frick,  73  Pa.  137,  13  Am. 
Rep.  731 ;  Pugh  v.  Beat,  107  111.  440 ;  Cowan  v.  Donaldson,  95 
Tenn.  322,  32  S.  W.  457 ;  Spencer  v.  Haug,  45  Minn.  231,  47  N. 
W.  794;  Nebola  v.  Minnesota  Iron  Co.,  102  Minn.  89,  112  N.  W. 
880.)  A  collection  of  cases  will  be  found  in  a  note  appended  to 
the  last  case  cited  in  12  Ann.  Gas.  56. 

Most  of  the  foregoing  cases  are  founded  upon  contract.  But, 
if  the  day  is  to  be  regarded  as  a  unit,  there  is  no  reason  why  the 
rule,  as  applied  to  actions  ex  contractu,  diould  not  apply  to 
actions  ex  delicto  also;  otherwise  there  is  a  lack  of  uniformity  in 
its  application,  and  the  result  is  that  in  the  latter  class  of  cases 
the  period  of  limitation  is  shortened  by  the  portion  of  the  day 
which  has  expired  before  the  doing  of  the  wrong  out  of  whi(^h 
the  cause  of  action  arises.  There  is  no  sound  reason  why  the 
ddstinction  should  be  made.  The  statute  provides:  ^'The  time 
in  which  any  act  provided  by  law  is  to  be  done  is  computed  by 
excluding  the  first  day  and  including  the  last,  unless  the  last  day 
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18  a  holiday,  and  then  it  is  also  excluded."  (Bey.  Codes,  sec. 
8067.)  It  was  pointed  out  in  Perkins  v.  Jennings  and  Orani 
V.  Paddock,  supra,  that  the  purpose  of  this  provision  was  to  es- 
tablish a  general  rule  for  the  computation  of  time,  in  order  that 
confusion  may  be  avoided  and  harmony  prevail.  We  think  this 
is  the  correct  view,  because  it  furnishes  a  certain  guide  for  the 
computation  of  time  as  applied  to  the  statute  of  limitations  in 
aU  cases,  and  also  as  applied  to  matters  of  procedure  in  the 
courts.  The  words  "any  act  provided  by  law,"  as  used  in  the 
statute,  do  not  refer  to  acts  which  the  law  provides  shall  be 
done,  but  to  acts  which  may  be  done  within  a  specified  time.  The 
section  has  always  been  held  by  this  court  to  apply  to  the  time 
within  which  an  appeal  may  be  taken,  to  the  time  within  which 
a  notice  of  intention  to  move  for  a  new  trial  may  be  given,  or  to 
the  time  within  which  any  other  motion  or  proceeding  may  be 
had  in  the  course  of  litigation  in  courts  {Jackway  v.  Hymer,  42 
Mont.  168,  111  Pac.  720,  and  cases  cited) ;  and  yet  the  doing  of 
any  of  these  things  is  not  compulsory,  because  required  by  law 
to  be  done.  They  are  to  be  done  at  the  option  of  the  parties. 
If  the  provision  has  no  application  to  the  time  within  which  an 
action  must  be  brought,  then,  by  the  same  rule,  it  has  no  appli- 
cation to  matters  of  procedure,  and  must  be  applied  only  to  acts 
enjoined  by  law. 

The  rule  of  exclusion*  of  the  last  day  of  the  limitation  when  it 
falls  on  a  holiday  was  recognized  in  this  jurisdiction  prior  to  the 
enactment  of  any  legislation  on  the  subject.  (Schnepel  v.  MeU 
len,  3  Mont.  118.)  We  think  the  purpose  of  the  legislation  was 
also  to  settle  the  rule  in  this  behalf,  so  that  a  person  having  a 
right  to  bring  an  action,  or  to  do  any  other  act  in  the  course  of 
legal  proceedings,  might  have  the  whole  of  a  legal  day  at  the 
end  of  the  prescribed  period  in  which  to  exercise  his  option.  In 
any  event,  it  settles  the  rule  of  computation  in  both  respects. 
The  district  court  properly  applied  it  to  the  exclusion  of  the  day 
of  publication,  and  also  the  two  holidays  appearing  in  succession 
on  the  2l5t  and  22d  of  February,  1909. 


136  Kelly  t^.  Indspendbnt  PuBUSHma  Co.    [Dec.  T.  '11 

The  second  contention  of  counsel  is  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  defendant,  because  the  evidence 
disclosed  that  the  publication  of  the  article  was  privileged. 
[3]  Section  3604,  Revised  Codes,  declares:  "A  privileged  pub- 
lication is  one  made:  •  •  •  4.  By  a  fair  and  true  report, 
without  malice,  of  a  judicial,  legislative,  or  other  public  official 
proceeding,  or  of  an3rthing  said  in  the  course  thereof."  The 
argument  is  that  the  article  is  an  account  of  the  arrest  of  the 
plaintiff,  together  with  a  statement  of  someone  relative  to  the 
proof  in  support  of  the  charge  upon  which  the  arrest  was  made ; 
that  there  is  nowhere  in  it  a  distinct  assertion  that  she  was  guilty 
of  the  charge ;  that  it  leads  only  to  the  conclusion  that  such  charge 
was  made  against  her  in  judicial  proceedings ;  that  it  is  neither 
alleged  nor  proved  that  it  was  published  maliciously,  and  hence 
that  it  falls  within  the  protection  of  the  provision  of  the  statute 
quoted. 

The  evidence  tend9  to  show  that  the  plaintiff  has  been  a  resi- 
dent of  Butte  for  many  years,  occupying  her  own  home ;  that  at 
the  time  of  the  publication  her  three  children — ^two  girls,  Ruth 
and  Helen,  of  the  ages  of  fourteen  and  eleven  years,  respectively, 
and  a  boy,  Thomas,  of  the  age  of  thirteen  years — ^were  attending 
the  public  school ;  that  she  had  been  divorced  from  a  former  hus- 
band, the  father  of  the  children,  and  was  living  with  one  Miller 
as  his  wife,  but  whether  married  to  him  or  not  does  not  appear; 
that  Miller  did  not  stay  at  the  family  home,  but  went  from  place 
to  place  as  he  could  find  work  at  his  trade,  being  a  painter  and 
decorator;  that  the  plaintiff  earned  the  principal  part  of  the 
family  support  by  renting  rooms,  receiving  help  from  Miller  in 
the  way  of  money,  from  time  to  time,  as  he  was  able  to  earn  it ; 
that  the  day  before  the  publication  of  the  article  Mr.  Schoenf eld, 
a  state  humane  officer,  in  company  with  the  divorced  husband, 
having  taken  the  children  from  school,  held  them  in  custody 
until  the  next  day,  when,  upon  a  charge  of  vagrancy  and  incor- 
rigibility, he  procured  their  commitment  as  follows :  Ruth  to  the 
state  reform  school,  Thomas  to  the  state  orphans'  home,  and 
Helen  to  the  custody  of  the  humane  officers;  that  plaintiff,  hav- 
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ing  learned  that  the  children  had  been  taken  from  school,  went  to 
the  sheriff 'a  office,  where  they  were  being  detained  for  the  time 
being,  to  secure  their  release ;  that  at  the  instance  of  Mr.  Schoen- 
feld,  but  without  charge  preferred  by  him  or  anyone  else,  and 
without  a  warrant,  she  was  put  in  jail,  where  she  was  detained  for 
two  days  and  then  released ;  that  no  charge  was  ever  made  against 
her,  either  by  one  of  the  children  or  anyone  else;  that  she  was 
not  permitted  to  appear  as  a  witness,  or  otherwise,  at  the  hear- 
ing, which  resulted  in  the  commitment  of  the  children;  and  that 
subsequently  she  secured  their  release  and  had  them  at  home  at 
the  time  of  the  trial.  The  evidence  tended  further  to  show  that 
at  no  time  prior  to  the  action  taken  by  the  humane  officer  was 
there  anything  immoral  or  indecent  in  the  life  of  plaintiff,  except 
what  might  be  inferred  as  to  her  relations  with  Miller  (though 
what  they  were  does  not  appear),  or  that  she  ever  at  any  time 
subjected  any  of  the  children  to  any  abuse  or  indignities  of  any 
kind,  or  permitted  them  to  be  subjected  to  wrong,  or  that  they 
suffered  any  wrong,  at  the  hands  of  others.  On  the  contrary,  it 
appears  that  she  was  kind  and  considerate  in  her  conduct  toward 
them  and  took  such  care  of  them  as  she  could.  The  elder 
daughter  testified  that  men  did  not  visit  her  mother  or  frequent 
the  house,  except  those  who  had  rooms  there,  either  alone,  or  with 
their  families.  She  stated  that  she  and  her  brother  and  sister 
had  always  been  treated  kindly  by  her  mother;  that  she  had 
never  been  assaulted  by  her  mother;  that  she  had  never  so  stated 
to  anyone;  that  she  was  not  allowed  to  have  boy  friends;  that 
she  was  not  permitted  to  go  uptown  to  places  of  entertainment 
in  the  evening,  but  was  required  to  be  at  home;  and  that  she 
never  told  any  person  that  her  sister  had  been  compelled  by  her 
mother  to  submit  to  unspeakable  indignities,  or  to  any  indig- 
nities, at  the  hands  of  any  person.  Some  of  the  roomers  testi- 
fied that  the  plaintiff  treated  the  children  kindly,  and  that,  so 
far  as  they  had  observed,  she  had  never  used  any  violence  toward 
any  of  them. 

The  reporter  who  prepared  the  article  testified  that  the  story 
contained  in  it  was  based  upon  information  obtained  at  the  iher- 
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iff 's  office;  that  it  was  intended  to  be  and  was  a  fair  statement  of 
the  facts  as  they  were  detailed  to  him,  and  that  he  at  the  time  be- 
lieved them  to  be  as  stated  by  him.  There  was  no  testimony 
offered  to  confirm  any  of  the  statements  contained  in  the  article, 
except  the  entry  in  the  minutes  of  the  district  court,  showing 
the  order  of  commitment  of  the  children,  and  the  jail  register, 
which  purported  to  show  that  plaintiff  was  committed  to  jail  for 
vagrancy  upon  the  authority  of  Mr.  Sohoenfeld.  There  was  no 
evidence  tending  to  show  that  in  gathering  material  for  the  story 
the  rejyorter  had  any  conversation  with  the  children,  or  with  any- 
one who  had  conversed  with  them.  No  witness  testified  that 
plaintiff  was  guilty  of  any  misconduct  at  the  jail.  There  is  no 
evidence  as  to  what  occurred,  other  than  that  detailed  above. 

Whatever  may  be  said  as  to  the  extent  of  the  privilege  extended 
to  publishers  of  newspapers  in  reporting  judicial  or  other  public 
official  proceedings,  the  article  in  question  is  not,  and  does  not 
purport  to  be,  such  a  report.  In  fact,  it  was  written  prior  to  the 
institution  of  any  proceeding  in  court  for  any  purpose.  The 
information  against  the  children  was  filed  on  February  21,  after 
publication  was  made.  There  was  nothing  to  justify  the  state- 
ment even  as  to  an  arrest  of  plaintiff,  other  than  the  high-handed 
action  in  the  sheriff's  office,  which  resulted  in  her  being  thrown 
in  jail  on  the  preceding  day.  The  story  is  no  more  nor  less  than 
what  it  purports  to  be — a  sensational  detail  of  charges  of  the 
inhuman  and  unspeakable  crimes  by  the  mother  against  the  chil- 
dren, the  material  for  which  was  gathered  by  the  reporter,  not 
from  any  proceeding  witnessed  by  him,  but  at  second-hand  from 
the  gossip  heard  at  the  sheriff's  office.  It  is  not  a  fair,  true  story. 
If  the  evidence  of  the  different  witnesses  is  to  be  accepted  as 
true — and  for  the  purposes  of  this  case  it  must  be  so  accepted — 
the  least  investigation  by  the  reporter  would  have  disclosed  to 
him,  not  only  that  the  plaintiff  was  not  under  arrest  upon  a  nom- 
inal charge  of  assault  upon  one  of  her  own  children,  but  also  that 
the  story  behind  it,  of  her  horrible  brutality  and  unspeakable  in- 
dignities to  which  the  other  daughter  had  been  compelled  by  her 
mother  to  submit  at  the  hands  of  men  during  night-long  orgies. 
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was  wholly  untrue.  To  say  nothing  of  the  other  features  of  the 
story,  its  reference  to  unspeakable  indignities  to  which  the 
[4]  mother  subjected  her  daughter  of  tender  years,  impliedly 
to  administer  to  the  pleasure  of  her  male  companions,  is  in  itself 
sufficient  to  expose  the  mother  to  the  hatred  and  contempt  of 
every  right-thinking  person.  Under  the  statute  (Rev.  Codes,  sec. 
3602),  the  statement  is  libelous  per  se,  and  the  plaintiff  was  not 
required  to  allege  and  prove  special  damages.  (Paxton  v.  Wood- 
ward, 31  Mont.  195,  107  Am.  St.  Eep.  416,  3  Ann.  Cas.  546,  78 
Pac.  215 ;  Odgers  on  Libel  and  Slander,  p.  53 ;  Newell  on  Slander 
and  Libel,  sec.  17.)  If  the  writer  had  merely  stated  the  facts  as 
they  actually  were,  the  result  would  have  been  an  account  of  the 
doings  of  the  officers,  involving  no  charge  against  plaintiff  what- 
ever. Instead  of  verifying  the  statements  of  the  officers  as  made 
to  him  by  prosecuting  an  inquiry  to  ascertain  the  truth  of  them, 
intent  upon  making  a  good  story,  he  accepted  them  without  ques- 
tion, thus  holding  up  the  plaintiff  to  the  obloquy  of  every  reader 
as  a  person  to  be  shunned  and  avoided  by  every  decent  man  and 
woman  in  the  community.  The  fact  that  he  believed  it  to  be 
[5]  fair  and  true,  or  that  the  defendant,  accepting  it  as  true, 
published  it  as  a  fair  and  true  statement,  is  no  excuse  or  justifica- 
tion. It  was  said  by  the  supreme  court  of  California,  in  Oilman 
v.  McClatchy,  111  Cal.  606,  44  Pac.  241,  a  case  similar  in  its  facts 
to  this  case:  **If  A  says  B  is  a  thief,  and  C  publishes  the  state- 
ment that  A  said  B  was  a  thief,  in  a  certain  sense  this  would  be 
the  truth,  but  not  in  the  sense  that  the  law  means.  It  would 
constitute  no  defense  to  C ;  for  it  would  but  be  a  repetition  by  him 
of  a  slanderous  charge.  His  defense  must  consist  in  showing 
that  in  fact  B  was  a  thief." 

The  right  of  free  speech  is  guaranteed  by  the  Constitution. 
(Art.  ni,  sec.  10.)  It  is  there  declared  that  no  law  shall  be  en- 
acted impairing  it,  and  that  every  person  shall  be  free  to  speak, 
write,  or  publish  whatever  he  will  on  any  subject.  At  the  same 
time,  it  leaves  the  way  open  by  which  everyone  who  abuses  his 
privilege  may  be  brought  to  account.  The  court,  in  Oilman  v. 
McClatchy,  supra,  after  discussing  at  some  length  the  purpose  of 
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this  provision,  concludes:  ''As  the  law  stands,  pecuniary  com- 
pensation is  all  that  can  be  recovered  for  libel,  however  damaging 
it  may  be.  But  no  one  pretends  that  this  compensation  re- 
establishes the  injured  man  or  rehabilitates  his  reputation.  The 
damage  done  may  be,  and  frequently  is,  irreparable.  In  this 
case,  appellants  ask  for  such  an  extension  of  the  law  as  would  give 
immunity  to  publishers  of  libels,  provided  express  malice  in  the 
publication  be  absent.  In  other  words,  their  contention  resolves 
itself  into  this:  That  a  newspaper  is  a  purveyor  of  news.  The 
people  have  the  right  to  read  the  news.  Any  story  gleaned  by  a 
reporter  as  this  was  gleaned,  and  published  in  the  ordinary  course 
of  newspaper  business,  without  personal  malevolence  against  the 
victim  of  the  tale,  should  be  held  privileged.  In  support  of  this 
contention,  there  is  neither  authority,  law  nor  justice.  No  point 
of  similarity  can  be  found  between  this  case  and  those  which  pro- 
tect a  publisher  who,  in  good  faith,  discusses  the  habits,  qualifica- 
tions, and  official  conduct  of  a  person  holding  a  public  office,  or 
presenting  himself  as  a  candidate  therefor.  Even  in  the  latter 
cases,  a  *  line  must  be  drawn  between  hostile  criticism  upon  public 
conduct  and  the  imputation  of  bad  motives  or  criminal  offenses, 
where  such  motives  or  offenses  cannot  be  justly  and  reasonably 
inferred  from  the  conduct.'  {Neeb  v.  Hope,  111  Pa.  145,  2  Atl. 
568.)  But  to  extend  this  doctrine  and  to  seek  to  apply  it,  as 
here,  to  a  charge,  infamous  in  its  nature  and  false  in  its  facts, 
against  a  private  individual  would  be  to  put  upon  the  people  a 
greater  evil  than  that  which  the  Constitution  sought  to  prevent.** 
Speaking  on  the  same  subject,  the  supreme  court  of  Michigan, 
in  McAllister  v.  Detroit  Free  Press  Co.,  76  Mich.  338,  15  Am. 
St.  Rep.  318,  43  N.  W.  431,  said :  *  *  No  newspaper  has  any  right 
to  trifle  with  the  reputation  of  any  citizen,  or,  by  carelessness  or 
recklessness,  to  injure  his  good  name  and  fame  or  business.  And 
the  reporter  of  a  newspaper  has  no  more  right  to  collect  the 
stories  on  the  street,  or  even  to  gather  information  from  police- 
men or  magistrates,  out  of  court,  about  a  citizen,  and  to  his  det- 
riment, and  publish  such  stories  and  information  as  facts  in  a 
newspaper,  than  has  a  person,  not  connected  with  a  newspaper. 
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to  whisper  from  ear  to  ear  the  gossip  and  scandal  of  the  street. 
If  true,  such  publication  or  such  speaking  may  be  privileged; 
but,  if  false,  the  newspaper,  as  well  as  the  citizen,  must  be  respon- 
sible to  anyone  who  is  wronged  and  damaged  thereby.  It  is 
indignity  enough  for  an  honest  man  to  be  arrested  and  put  in 
prison  for  an  offense  of  which  he  is  innocent,  and  for  which 
indignity  ofttimes  he  has  no  redress,  without  being  further  sub- 
jected to  the  wrong  and  outrage  of  a  false  publication  of  the 
circumstances  of  such  an  arrest  and  imprisonment,  looking 
toward  his  guilt,  without  remedy.  And  no  sophistry  of  reason- 
ing and  no  excuse  of  the  demand  of  the  public  for  news,  or  of  the 
peculiarity  and  magnitude  of  newspaper  work,  can  avail  to  alter 
the  law,  except,  perhaps,  by  positive  statute,  which  is  doubtful, 
so  as  to  leave  a  party  thus  injured  without  any  recompense  for  a 
wrong  which  can  even  now,  as  the  law  stands,  never  be  ade- 
quately compensated  to  one  who  loves  his  reputation  better  than 
money."  Within  the  limits  defined  by  these  cases,  the  publisher 
is  within  his  rights.  He  cannot  go  beyond  them  without  sub- 
jecting himsielf  to  the  penalties  of  the  law. 

Couusel  argue  that  the  fact  that  the  district  court,  after  the 
publication,  adjudged  that  the  children  were  dependent  and 
n^lected,  under  the  provisions  of  the  statute  applicable  (Rev. 
Cknies,  sees.  7829-7835),  is  a  conclusive  reason  why  the  publica- 
tion was  at  least  a  gtio^i-privileged  one,  and  that  the  burden  was 
upon  the  plaintiff,  not  only  to  show  the  falsity  of  some  of  the 
fltatements  contained  in  it,  but  also,  that  they  were  known  to  be 
false,  or,  by  the  exercise  of  ordinary  care,  their  falsity  could 
have  been  ascertained  by  the  defendant.  As  we  have  already 
said,  the  story  in  its  essential  particulars  was  not  true.  It  wajs 
[6]  libelous  per  se.  In  such  case,  the  law  presumes  malice,  in 
the  absence  of  lawful  excuse,  even  though  no  spite  or  ill-will  is 
shown.  (Rev.  Codes,  sec.  8327.)  On  what  particular  ground 
the  court  committed  the  children  does  not  appear;  but  at  most 
the  fact  of  their  commitment  does  not,  under  the  circumstances, 
justify  any  inference,  other  than  that  they  were  dependent  or 
incorrigible.    It  furnishes  no  ground  for  the  conclusion  that  any 
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of  the  published  charges  against  the  plaintiff  were  true;  and 
it  was  only  by  proof  of  their  truth  that  the  defendant  could  jus- 
tify them. 

The  judgment  and  order  are  affirmed. 

Affi}ined. 

Mr.  Justice  Holloway  concurs. 

Mb.  Justice  Smith  :  I  agree  with  all  that  is  said  by  the  Chief 
Justice  in  the  foregoing  decision  concerning  the  second  question 
involved ;  but  I  am  of  opinion  that  the  case  of  Geneva  Cooperage 
Co.  V.  Brown,  124  Ky.  16,  124  Am.  St.  Rep.  388,  98  S.  W.  279, 
was  decided  on  correct  principles  of  law,  and  that  the  plaintiff's 
cause  of  action  in  the  instant  case  was  barred  by  the  statute  of 
limitations. 

Behearing  denied  April  1,  1912. 


TONG,  Appellant,  v.  MAHEB,  Tbbasubeb,  Bbspondent. 

(No.  3,082.) 
(Submitted  February  14,  1912.    Decided  March  2,  1912.) 

[122  Pae.  279.] 

Taxation — Mines — Net  Proceeds, 

Taxation — Assessment — ^Taxation  of  Mines. 

1.  Under  Constitution,  Article  XII,  section  3,  and  Bevised  Codes,  see- 
tionfl  2500,  2571,  the  net  proceeds  of  aU  mines  and  mining  claims  are 
taxable  the  same  as  other  personal  property,  and  the  assessor  need  not 
follow  up  the  proceeds  thereof,  the  tax  bein^  a  lien  on  the  mine  itself 
until  paid« 

Same — Assessment — Engaged  in  Mining. 

2.  The  owner  of  a  mine,  entitled  to  part  of  the  proceeds  as  rojally, 
objected  to  the  imposition  of  a  tax  upon  his  share  of  the  proceeds  on 
the  ground  that  he  was  not  engaged  in  mining.  Revised  Codes,  section 
2563,  provides  that  every  person,  corporation,  or  association  engaged  in 
mining  must  make  out  a  statement  of  the  gross  yield  from  each  mine, 
which  must  be  verified  and  delivered  to  the  assessor.  Held  that,  the 
owner  being  entitled  to  part  of  the  proceeds  of  the  mine,  the  tax  riiould 
be  imposed  upon  him,  for  all  property  must  be  assessed  to  the  owner, 
and  it  was  immaterial  whether  or  not  he  was  engaged  in  mining. 
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Appeal  from  District  Couti,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Julia  E.  Tong,  executrix  of  the  last  will  and  testa- 
ment of  George  H.  Tong,  deceased,  against  James  Maher,  county 
treasurer  of  Silver  Bow  county,  Montana^  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Albert  /•  Oalen,  Attorney  General,  and  Mr,  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

Messrs,  Charles  B,  Leonard,  George  F.  Shelton,  and  Charles 
A,  Buggies,  for  Appellant. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  on  the 
pleadings,  rendered  by  the  district  court  of  Silver  Bow  county, 
in  favor  of  the  defendant,  dismissing  the  complaint. 

The  facts  disclosed  by  the  various  pleadings  are :  That  in  July, 
1904,  the  assessor  of  Silver  Bow  county  assessed  to  the  estate  of 
George  H.  Tong,  deceased,  *'the  sum  of  $98,975  for  pretended  net 
proceeds  of  the  Goldsmith  quartz  lode  mining  claim  for  the  year 
ending  May  31,  1904."  A  tax  of  $2,683.22  was  levied  pursuant 
to  said  assessment.  Prior  to  January  14,  1904,  the  legal  title  to 
the  mining  claim  was  held  by  the  State  Savings  Bank  of  Butte, 
as  security  for  the  payment  of  a  debt  of  $67,692.24  incurred  by 
Tong  in  his  lifetime.  Of  the  said  $98,975,  the  sum  of  $31,282.76 
was  paid  to  the  plaintiff  as  executrix,  and  the  balance  of  $67,- 
692.24  was  paid  to  the  savings  bank  while  it  was  the  owner  of 
the  mining  claim,  to  take  up  certain  notes  held  by  it  as  evidences 
of  the  indebtedness  aforesaid,  and  the  estate  then  took  over  the 
title  to  the  property.  These  sums  were  paid  by  one  EUingwood, 
who  was  working  the  mine  under  an  arrangement  with  George 
H.  Tong,  now  deceased,  by  which  he  was  to  pay  twenty-five  per 
cent  of  the  net  proceeds  to  Tong  as  a  royalty.    The  plaintiff 
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designates  this  royalty  as  "rental  only."  There  is  not  any  sug- 
gestion in  the  pleadings  that  the  balance  of  the  net  pr6oeeds^ 
amounting  to  nearly  $300,000,  was  not  properly  taxed,  and  we 
assume,  therefore,  that  the  tax  thereon  was  paid  by  EUingwood, 
although  the  matter  is  immaterial.  There  is  an  allegation  in  the 
complaint  that  **  plaintiff  never  was  engaged  in  mining  upon  said 
claim,  nor  in  operating  said  mine,  personally,  or  as  executrix,  or 
at  all."  The  answer  alleges,  among  other  things,  "that  said 
Tong  in  his  lifetime,  and  during  all  the  times  mentioned  in  the 
complaint,  the  said  estate  of  Tong  was  engaged  in  the  actual 
operation  of  said  mine  and  in  the  extraction  of  ore  therefrom." 
This  allegation  is  denied  in  the  reply.  The  action  was  brought 
to  enjoin  the  county  treasurer  from  selling  the  mining  claim  for 
nonpayment  of  the  taxes  aforesaid. 

It  is  contended  for  the  appellant  that  the  pleadings  raised  a 
question  of  fact  as  to  whether  Tong,  or  his  estate,  was  "engaged 
in  mining"  within  the  meaning  of  section-  2563  of  the  Revised 
Codes,  and  therefore  the  court  erred  in  rendering  judgment  on 
the  pleadings.  The  section  referred  to  reads  as  follows:  "Every 
person,  corporation  or  association  engaged  in  mining  upon  any 
quartz  vein  or  lode,  or  placer  mining  claim,  containing  gold,  sil- 
ver, copper,  coal,  lead  or  other  valuable  mineral  deposits,  must, 
between  the  first  and  tenth  days  of  June  in  each  year,  make  out 
a  statement  of  the  gross  yield  of  the  above-named  metals  or  min- 
erals from  each  mine  owned  or  worked  by  such  person,  corpora- 
tion or  association  during  the  year  preceding  the  first  day  of 
June,  and  the  value  thereof.  Such  statement  must  be  verified 
by  the  oath  of  such  person,  or  the  superintendent  or  managing 
agent  of  such  corporation  or  association,  who  must  deliver  the 
same  to  the  assessor  of  the  county  in  which  such  niine  or  mines 
are  situated. " 

Section  3  of  Article  XII  of  the  CJonstitution  of  the  state  reads, 
in  part,  as  follows:  "The  annual  net  proceeds  of  all  mines  and 
mining  claims  shall  be  taxed  as  provided  by  law." 

Section  2500,  Revised  Codes,  provides  that  the  annual  net  pro- 
ceeds of  all  mines  and  mining  claims  shall  be  taxed  bs  other  per- 
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Monal  property.  Section  2571,  Revised  Codes,  declares  that  such 
tax  ''is  a  lien  upon  the  mines  or  mining  claims  from  which  the 
ores  or  minerals  are  extracted,  which  lien  attaches  on  the  first 
Monday  of  March  in  each  year,  and  the  sale  thereof  for  delin- 
quent taxes  may  be  made  as  provided  for  the  sale  of  real  estate 
for  delinquent  taxes  *' 

An  anal3r8is  of  these  Code  provisions  renders  the  method  of 
[1]  procedure  thus  outlined  by  the  legislative  assembly,  pursu- 
ant to  the  mandate  of  the  Constitution,  for  the  guidance  of  the 
taxing  authorities,  very  plain.  The  net  proceeds  of  all  mines 
and  mining  claims  are  taxable  the  same  as  other  personal  prop- 
erty; but  the  assessor  is  not  required  to  follow  up  such  proceeds 
in  order  to  insure  the  collection  of  the  tax,  or  to  rely  upon  the 
solvency  of  the  person  who  receives  the  money.  The  tax  is  a  lien 
upon  the  mine  from  which  the  ores  or  minerals  were  extracted. 

We  find  in  this  case  an  admission  on  the  part  of  the  plaintiff 
that  the  sum  of  $98,975,  mentioned  in  the  complaint,  was  in  fact  a 
portion  of  the  net  proceeds  of  the  Goldsmith  mining  claim.  The 
[2]  question  whether  Tong  and  the  Tong  estate  were  engaged 
in  mining  is  altogether  immaterial.  Section  2563,  Revised  Codes, 
supra,  simply  designates  the  person,  corporation,  or  association 
who  shall  make  the  statement  for  the  information  of  the  assessor. 
The  statute  provides  that  such  person  shall  be  *' engaged  in  min- 
ing." But  the  net  proceeds  of  the  mine  are  nevertheless  assess- 
able and  taxable  against  the  owner  thereof,  as  personal  property, 
whether  the  statement  is  made  or  not.  All  property  must  be 
assessed  to  the  owner.  (Butte  Land  df  Inv,  Co.  v.  Sheehan.  44 
Mont.  371, 120  Pac.  241.)  Section  2568,  Revised  Codes,  provides 
that  if  a  person,  corporation,  or  association  engaged  in  mining 
refuses  or  n^lects  to  make  the  statement  required  by  section 
2563,  Revised  Codes,  the  assessor  must  assess  according  to  his 
own  knowledge  and  information,  in  the  manner  provided  by  law 
for  the  assessment  of  other  property  where  no  statement  is  fur- 
nished. While  the  plaintiff  designates  the  royalties  received  as 
"rental  only,"  it  is  quite  clear  from  the  pleadings  that  these  so- 
called  "royalties"  or  "rentals"  were  in  fact  a  portion  (twenty- 
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five  per  cent)  of  the  net  proceeds  of  the  mine  for  the  year  ending 
May  31,  1904.  It  is  altogether  probable  that  Ellingwood  fur- 
nished a  statement  to  the  assessor,  showing  that  the  plaintiff  had 
received  twenty-five  per  cent  of  the  net  proceeds  of  the  mine — 
$31,282.76  directly,  as  executrix,  and  $67,692.24  through  the 
medium  of  the  State  Savings  Bank — and  that  this  statement  was 
the  basis  of  his  assessment  against  the  estate.  But,  assuming  that 
Ellingwood  made  no  statement,  and  plaintiff  in  effect  admits  that 
she  made  none,  then  the  duty  devolved  upon  the  assessor  to 
make  an  estimate  of  the  value  of  the  net  proceeds  of  the  mine 
according  to  his  own  knowledge  and  information  and  to  assess 
the  same  to  the  owner  or  owners  thereof.  Any  portion  of  the 
tax  growing  out  of  such  assessment  which  was  not  paid  became  a 
lien  upon  the  Goldsmith  mining  claim. 
The  judgment  is  afiirmed. 

Affirmedm 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


CUSTER  CONSOLIDATED  MINES  CO.,  Appellant,  v.  CITY 

OP  HELENA,  Respondent. 

(No.  3,084.) 
(Submitted  February  16,  1912.    Decided  Maxeh  5,  1912.)' 

[122  Pac.  567.] 

Waters  and  Water  Rights — Lessor  and  Lessee — Injunction  Pen- 
dente Lite — Diversion  of  Water — Party  in  Interest — Landlord 
and  Tenant. 

Landlord  and  Tenant — Trespass — Actions — ^Right  to  Sue. 

1.  While  a  landlord  may  maintain  an  action  for  an  injury  to  his  lands 
in  the  possession  of  a  tenant,  the  right  of  action  for  a  trespass  upon 
the  posseesion  of  the  tenant,  or  for  an  injury  to  his  estate,  is  in  the 
latter. 

Water  Bights — ^Lessor  and  Lessee — Injunction — Party  in  Interest. 

2.  Held,  in  a  suit  to  quiet  title  to  the  use  of  water  then  in  possession 
of|  and  being  used  by,  a  lesseoi  that  the  owner  thereof  was  improperly 
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granted  an  injunction  pendente  lite,  where  the  onlj  wrong  alleged  bj 
the  lessor  was  that  done  to  the  interest  of  the  lessee,  and  where  the 
lessor's  pleading  did  not  eontain  anj  allegation  that  he  was  bound  by 
the  terms  of  the  lease  to  protect  the  lessee  in  the  quiet  enjoyment  of 
the  right,  nor  that  his  rerersionarj  interest  was  being  injured,  nor 
that  he  would  suffer  pecuniary  loss  by  the  continued  daversion  of  the 
water  by  his  adversary.  The  party  injured  and  entitled  to  ask  for 
relief  was  the  lessee,  and  not  the  lessor. 

Appeal  from  District  Court,  Broadwater  County;  W.  R.  C. 
Stewart,  Judge, 

Action  by  the  Custer  Consolidated  Mines  Company  against  the 
City  of  Helena.  From  an  order  directing  the  issuance  of  an  in- 
junction pendente  Ute  against  the  plaintiff,  it  appeals.    Reversed. 

Mr.  J.  A.  Walsh,  Messrs.  Hartman  &  Hartrnan,  and  Mr.  B. 
Lee  Word,  submitted  a  brief  in  behalf  of  Appellant;  Messrs. 
Walsh  and  Word  argued  the  cause  orally. 

The  wrong  alleged  by  defendant  is  the  diversion  of  these 
leased  waters  by  plaintiff.  The  full  measure  of  the  rights  of 
defendant  in  and  to  the  waters  of  Beaver  creek  on  March  8, 
1910,  the  date  of  the  execution  of  the  lease  to  the  Spokane  Ranch 
and  Water  Company,  was  the  right  to  use  for  a  beneficial  purpose 
the  water  in  Beaver  creek,  acquired  by  defendant  in  the  year 
1901.  This  water  right  was  not  appurtenant  to  any  land, 
and  when  it  leased  that  right  defendant,  for  a  period  of  ten  years, 
conveyed  to  said  Spokane  Ranch  and  Water  Company  the  exclu- 
sive right  as  against  defendant  to  the  use  of  said  waters  and 
said  water  right.  The-  injury  alleged  was  therefore  a  trespass 
by  plaintiff  upon  the  right  of  said  lessee,  the  Spokane  Ranch 
and  Water  Company.  The  gist  of  the  action  was  the  injury  to 
said  possession,  and  the  right  to  bring  the  action  for  this  injury 
rested  solely  in  defendant's  lessee,  the  Spokane  Ranch  and  Water 
Company.  {Anderson  v.  Hapler,  34  111.  436,  85  Am.  Dec.  323 ; 
Oeni  V.  Lynch,  23  Md.  58,  87  Am.  Dec.  561 ;  Taylor  v.  Townsend, 
8  Mass.  414,  5  Am.  Dec.  107;  Starr  v.  Jackson,  11  Mass.  523; 
Lienow  v.  Ritchie,  25  Mass.  235 ;  French  v.  Fuller,  40  Mass.  104, 
106;  Campbell  v.  Arnold,  1  Johns.  (N.  Y.)  511;  Tohey  v.  Weh- 
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iter,  3  Johns.  (N.  Y.)  468;  Holmes  v.  Sealey,  19  Wend.  507; 
Tobias  v.  Cohn,  36  N.  Y.  363;  38  Cyc.  1005,  1007.) 

Defendant  does  not  allege  that  it  is  the  owner  of  any  land 
through  which  the  waters  claimed  by  it  has  been  accustomed  to 
flow;  it  does  not  claim  to  own  any  lands  to  which  the  waters 
claimed  by  it  are  appurtenant ;  its  sole  title  is,  as  appears  from 
said  counterclaim,  the  right  to  use  certain  waters  of  Beaver 
creek.  Of  this  right,  by  reason  of  its  lease,  said  Spokane  Ranch 
and  Water  Company  is  the  ''absolute  owner  for  the  term 
granted.''  (.Stem  v.  Sawyer,  78  Vt.  5,  112  Am.  St.  Rep.  893, 
6  Ann.  Cas.  356,  61  AtL  36.)  Owning  no  land  and  having  title 
to  a  right  to  use  certain  waters  which  it  has  parted  with  for  a  term 
of  years,  the  defendant  does  not  claim,  and  is  not  in  a  position 
to  claim,  any  injury  whatever  to  its  reversionary  interest.  (See 
Bascom  v.  Dempsey,  143  Mass.  409,  9  N.  E.  744.) 

Again,  nowhere  in  the  counterclaim  is  it  alleged  that  the  Spo- 
kane Ranch  and  Water  Company  suffered  damages  in  any  sum 
by  reason  of  any  act  of  plaintiff;  nowhere  is  it  alleged  that  said 
damages,  if  any,  are  of  a  nature  that  they  cannot  be  fully  com- 
pensated by  an  action  at  law ;  nor  is  it  alleged  that  the  defendant 
or  its  lessee  will  suffer  irreparable  injury  by  reason  of  any  act 
of  plaintiff.     (10  Ency.  of  PL  &  Pr.  951,  954.) 

Mr,  Edward  Horsky,  and  Messrs.  Walsh  df  Nolan  submitted  a 
brief  in  behalf  of  Respondent ;  Mr.  T,  J.  Walsh  argued  the  cause 
orally. 

The  inquiry  as  to  whether  the  counterclaim  states  a  cause  of 
action  is  to  be  resolved  by  reference  to  the  rules  applicable  to 
actions  to  quiet  the  title  to  a  water  right,  not  to  those  governing 
actions  quare  clausum  f regit,  {Peregoy  v.  Sellick,  79  Cal,  568, 
21  Pac.  966.)  The  respondent  may  maintain  an  independent 
action  to  establish  its  right  to  the  water  of  Beaver  creek  without 
being  required  to  establish  any  damage  whatever,  either  on  its 
own  part  or  on  that  of  its  tenants  or  lessees.  And  enjoying  such 
right  it  may  assert  it  by  way  of  counterclaim  to  a  complaint  in 
which  a  plaintiff  claims  the  paramount  right  to  the  same  waters. 
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A  cause  of  action  is  stated  without  reference  either  to  the  question 
of  interference  or  damage  flowing  from  interference.  {Peregay 
V.  Sellick,  supra;  Cache  La  Paudre  B.  Co.  v.  Water  S.  &  S.  Co,, 
27  Colo.  532,  62  Pac.  420.)  Such  a  suit  partakes  of  the  nature 
of  an  action  to  quiet  title.  {Taylor  v.  Hulett,  15  Idaho,  265,  19 
L.  R.  A.,  n.  s.,  535, 97  Pac.  37.)  An  action  of  that  character  *  *  may 
be  brought  by  any  person  against  another  who  claims  an  estate  or 
interest  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim."  (Rev.  Codes,  sec.  6870.)  The  essential  aver- 
ments of  a  complaint  in  such  an  action  are  of  the  simplest  char- 
acter. (17  Ency.  of  PL  &  Pr.  326-328;  2  Estee's  Pleadings, 
2508;  15  Ency.  of  Forms,  169.)  The  rightful  claimant  is  enti- 
tled to  maintain  the  action,  because  otherwise  the  diverter  would, 
in  time,  acquire  a  title  by  adverse  user.  {Anderson  L.  &  8.  Co. 
V.  McConnell,  133  Fed.  581 ;  Brown  v.  Ashley,  16  Nev.  315 ;  Moore 
v.  Clear  Lake  Waterworks,  68  Cal.  146,  8  Pac.  816 ;  Spargur  v. 
Heard,  90  Cal.  221,  27  Pac.  198 ;  Walker  v.  Emerson,  89  Cal.  456, 
26  Pac.  968.) 

If  the  respondent  sought  in  this  action  to  recover  damages  of 
the  appellant  on  account  of  the  diversion  of  the  water,  the  cases 
to  which  reference  is  made  in  appellant's  brief  would  be  more 
or  less  valuable.  They  all  hold  that  possession  is  necessary  to 
entitle  a  plaintiff  to  maintain  the  action  qv4ire  clausum,  and 
that,  accordingly,  the  landlord,  out  of  possession,  cannot  prose- 
cute it.  Possession  was  likewise  necessary  under  the  equity 
practice  in  order  that  one  might  prevail  in  an  action  to  quiet 
title.  The  statute,  however,  has  dispensed  with  this  (17  Ency. 
of  PI.  &  Pr.  313),  and  so  possession  is  not  necessary  in  an  action 
brought  to  establish  a  water  right.  {OutheU  v.  Town  of  Mont- 
clair,  32  Colo.  420,  76  Pac.  1050.)  But  even  under  the  equity 
rules,  possession  by  a  tenant  was  sufficient.  (17  Ency.  of  PI. 
ft  Pr.  317.)  For  the  purposes  of  such  a  suit  the  possession  of  the 
tenant  is  the  possession  of  the  landlord.  {Moran  v.  Palmer,  36 
Wash.  684,  79  Pac.  476.)  A  remainderman  may  likewise  main- 
tain the  action.     {HaU  v.  Cooper,  47  Neb.  Ill,  66  N.  W.  33.) 
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In  view  of  these  basic  principles  it  is  not  surprising  to  find  that 
the  authorities  hold  that  the  owner  of  a  water  ri^ht  may  maintain 
an  action  to  restrain  an  unlawful  diversion  notwithstanding  he 
has  let  out  the  use  of  the  water  to  another,  or  though  he  has  per- 
sonally no  immediate  use  for  the  water  and  does  not  intend  to 
make  immediate  use  of  it,  and,  accordingly,  would  be  unable  to 
recover  any  damages  or  anything  more  than  nominal  damages. 
Such  is  the  holding  of  the  supreme  court  of  California.  (Moore 
V.  Clear  Lake  Waterworks,  68  Cal.  146,  8  Pac.  816.)  And  the 
general  rule  is  laid  down  in  Gould  on  Waters,  378,  that  **the 
reversioner  may  sue  for  any  wrongful  interference  with  the 
future  enjoyment  of  property,*'  and  that  ''this  includes  all  acts 
directly  injuring  his  freehold,  and  all  adverse  uses  tending  to 
establish  easements  or  to  abridge  his  rights."  A  ditch  company 
that  has  let  out  all  the  water  to  which  it  is  entitled  may  bring 
an  action  in  the  interest  of  the  consumers  having  contracts  with 
it  for  water,  to  enjoin  the  diversion  of  water  by  one  claiming 
adversely  to  it.  (Montrose  C.  Co.  v.  Loutsenhizer  D.  Co,,  23 
Colo.  233,  48  Pac.  532 ;  Sterling  v.  Pawnee  Ditch  E.  Co,,  42  Colo. 
421, 15  L.  R.  A.,  n.  s.,  238,  94  Pac.  339.) 

Not  only  is  an  action  in  equity  maintainable  under  the  facts 
stated  in  the  counterclaim  to  remove  the  cloud  from  title  and  to 
prevent  the  continuance  of  the  acts  which,  if  persisted  in,  will 
ripen  into  a  title,  but  an  action  at  law  in  the  nature  of  trespass 
on  the  case  would  be  sustained.  (Arneson  v.  Spawn,  2  S.  D. 
269,  39  Am.  St.  Rep.  783,  49  N.  W.  1066.)  It  has  b^en  held  that 
an  action  lies  by  a  reversioner  for  a  wrongful  obstruction  of 
lights  of  his  house ,  for  a  permanent  obstruction  in  the  adjacent 
street,  and  for  preventing  the  access  of  his  tenants  to  a  wharf. 
(Kemochan  v.  New  York  E,  B.  Co,,  128  N.  Y.  559,  29  N.  E.  65.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Appeal  from  an  order  directing  the  issuance  of  an  injunction 
pendente  lite.  The  action  was  brought  to  quiet  title  in  the  plain- 
tiff to  the  use  of  fifty  inches  of  the  water  flowing  in  Beaver  creek. 
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in  Broadwater  county.  The  complaint  alleges  an  appropriation 
by  the  predecessors  in  interest  of  plaintiff  and  defendant  in  the 
year  1865  of  about  1,000  inches  of  water,  and  a  diversion  thereof 
by  means  of  a  ditch  for  use  upon  placer  mines  and  other  pur- 
poses ;  a  sale  by  such  predecessors  in  1881  of  fifty  inches  to  mesne 
grantees  through  whom  the  plaintiff  claims  title  in  consideration 
of  a  grant  to  the  original  appropriators  by  said  grantees  of  a 
right  of  way  across  lands  of  the  latter  for  a  ditch  which  was 
thereafter  constructed ;  continuous  adverse  use  of  the  water  the 
right  to  which  was  so  conveyed  by  the  mesne  grantees  and  plain- 
tiff to  the  bringing  of  this  action ;  and  a  purpose  on  the  part  of* 
the  defendant  to  divert  all  of  the  water  flowing  in  the  stream, 
and  to  convey  it  away  by  means  of  a  pipe-line  to  supply  a  water 
S3^tem  about  to  be  erected  by  it.  The  prayer  is  for  a  decree  de- 
claring the  plaintiff  entitled  to  the  use  of  the  amount  claimed, 
and  for  a  perpetual  injunction  restraining  the  defendant  from 
carrying  out  its  purposes. 

The  amended  answer  of  the  defendant  denies  the  right  of 
plaintiff  to  the  use  of  any  of  the  water.  It  then,  by  way  of 
counterclaim,  alleges,  substantially,  the  following:  That  prior 
to  1865  its  predecessors  appropriated  and  applied  to  useful  pur- 
poses 1,328  inches  of  water  flowing  in  the  stream ;  that  after  the 
date  of  its  appropriation  and  down  to  the  year  1901,  when  de- 
fendant by  mesne  conveyances  acquired  these  rights,  the  water 
was  continuously  used  by  its  said  predecessors,  and  their  suc- 
cessors in  interest ;  that  on  March  8,  1910,  the  defendant  leased 
to  the  Spokane  Ranch  and  Water  Company,  a  domestic  cor- 
poration, all  of  said  water  and  also  certain  other  water  designated 
as  Beaver  Creek  bedrock  drain  water,  and  that  since  the  execution 
of  said  lease  all  of  the  water  has  been  used  for  agricultural  pur- 
poses by  said  lessee  and  by  other  corporations  and  persons  owning 
lands  in  the  vicinity  of  the  lands  of  the  lessee  and  using  said 
water  under  such  agreement  with  the  said  lessee ;  that  at  divers 
times  since  the  execution  of  the  said  lease  by  the  defendant  the 
plaintiff  has  by  means  of  ditches  tapping  the  stream  above  the 
head  of  the  ditch  by  which  the  water  is  conveyed  to  the  lands 
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referred  to  diverted  water  from  the  stream  to  such  an  extent 
that  there  has  not  been  left  flowing  therein  an  amount  equal  to 
1,000  inches,  and  that  plaintiff  has  repeatedly  so  diverted  water 
Mid  threatens  to  do  so  to  the  great  damage  of  the  lessee  of  the 
defendant;  that  all  the  water  so  conveyed  to  defendant  by  its 
predecessors  is  necessary  for  the  cultivation  of  crops  of  hay  and 
grain  on  the  lands  of  defendant's  lessee  and  the  adjacent  land 
owners;  that  the  entire  amount  of  water  now  flowing  in  the 
stream  and  which  has  been  flowing  therein  since  July  10,  1911, 
has  been  much  less  than  1,000  inches,  and  less  than  is  adequate 
,  for  the  cultivation  and  maturity  of  the  crops  growing  upon  the 
lands  of  the  defendant's  lessee  for  the  irrigation  of  which  it  pro- 
cured said  lease  to  be  executed.  The  prayer  is  for  a  decree 
against  plaintiff  j)erpetually  enjoining  it  from  diverting  any 
water  from  the  stream  so  as  to  reduce  the  amount  of  the  flow 
to  less  thau'  1,328  inches.  The  amended  answer  was  filed  on 
July  20, 1911.  It  was  accompanied  by  aflSdavits  by  H.  H.  Pigott 
and  W.  E.  Fisher,  respectively  president  and  general  manager 
of  the  Spokane  Ranch  and  Water  Company,  and  upon  the  show- 
ing made  by  these  afiidavits  and  the  answer  the  district  judge 
made  an  order  requiring  plaintiff  to  show  cause  why  the  injunc- 
tion should  not  issue.  It  was  made  returnable  at  chambers  in 
Bozeman,  Gallatin  county,  on  July  24,  1911.  After  a  hearing 
had  upon  affidavits  and  oral  testimony  the  order  was  made  di- 
recting the  injunction  to  issue. 

The  contention  is  made  that  the  counterclaim  does  not  state 
facts  sufficient  to  warrant  the  making  of  the  order.  It  will  be 
noted  that  the  pleading  contains  no  allegation  showing  that 
defendant  is  bound  by  the  terms  of  the  lease  to  protect  the  Spo- 
kane Ranch  and  Water  Company  in  the  quiet  enjoyment  of  the 
right  leased,  nor  that  the  reversionary  interest  is  being  injured 
in  any  way,  nor  that  the  defendant  will  suffer  any  pecuniary  loss 
if  the  plaintiff  is  not  restrained  during  the  progress  of  the  litiga- 
tion from  doing  the  acts  complained  of.  The  only  allegation  of 
wrong  other  than  that  upon  which  defendant  desires  ultimate 
relief  is  that  which  is  £iccruing  and  will  accrue  to  the  Spokane 
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Banch  and  Water  Company  and  its  associates.  The  question 
presented,  therefore,  is  whether  the  defendant  is  entitled  to  a 
temporary  injunction  solely  upon  the  ground  of  plaintiff's  inter- 
ference with  the  right  of  the  lessee  company. 

That  a  landlord  may  maintain  an  action  against  a  stranger  for 
[1]  a  permanent  injury  to  his  lands  in  the  possession  of  a  ten* 
ant  cannot  be  doubted.  By  virtue  of  the  lease  an  estate  is  carved 
out  of  the  fee  and  is  vested  in  the  tenant,  but  the  landlord  still 
has  an  inheritance  technically  designated  as  the  reversion.  For 
a  trespass  upon  the  possession  of  the  tenant  or  for  injury  to  his 
estate,  the  right  of  action  is  in  him.  An  injury  which  affects  the 
reversion  is  a  wrong  to  the  landlord,  to  be  redressed  by  an  action 
by  him,  although  the  tenant  is  in  possession.  (24  Cyc.  925; 
Amesan  v.  Spawn,  2  S.  D.  269,  39  Am.  St.  Rep.  783,  49  N.  W. 
1066.)  The  wrong  may  be  such  as  to  affect  both  these  distinct 
interests.  This  gives  a  right  of  action  to  the  owner  of  each. 
(KemocJian  v.  New  York  E.  B.  Co.,  128  N.  T.  559,  29  N.  E.  65.) 

The  right  to  the  use  of  water  is  an  incorporeal  hereditament, 
an  intangible  right.  From  its  nature  a  contract  with  respect  to 
it  cannot,  technically  speaking,  establish  the  relation  of  landlord 
and  tenant.  (Swift  v.  Goodrich,  70  Cal.  103,  11  Pac.  561.) 
Wrongs  done  by  interference  with  such  an  interest  cannot  there- 
fore be  redressed  by  the  same  character  of  actions  as  are  applica- 
ble to  wrongs  done  by  the  invasion  of  corporeal  rights.  The  most 
appropriate  remedy  to  protect  such  an  interest  is  a  suit  in  equity. 
{Barkley  v.  Tieleke,  2  Mont.  59.) 

But  the  form  of  the  remedy  does  not  alter  the  relation  of  the 
parties  to  each  other  or  to  their  respective  rights  in  the  property. 
Under  the  statute,  with  the  exceptions  enumerated,  an  action 
must  be  brought  in  the  name  of  the  real  party  in  interest.  (Bev. 
Cod^  sec  6477.)  There  can  be  no  doubt  of  the  right  of  the 
[2]  defendant  to  have  the  ultimate  relief  demanded  in  its  coun- 
terclaim, viz.,  the  determination  of  plaintiff's  adverse  claim ;  for, 
if  the  plaintiff  i^ould  be  permitted  to  continue  its  diversion,  the 
right  thus  asserted  might  finally  ripen  into  a  title  by  adverse 
use.    Upon  the  assumption  that  defendant's  right  is  superior. 
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plaiotiff's  diversion  is  an  injury  to  the  reversion  wbieli  defend- 
ant may  protect  by  snit,  but  the  right  of  use  during  the  term  of 
the  lease  is  vested  in  the  Spokane  Eanch  and  Water  Company, 
the  lessee. 

The  purpose  of  an  injunctiQn  pendente  lite  is  to  preserve  the 
statvs  quo  until  the  ultimate  rights  of  the  parties  may  be  deter- 
mined. Under  the  facts  stated,  the  defendant  has  no  concern  as 
to  whether  its  lessee  is  disturbed  or  not.  The  tunniag  of  the 
statute  is  stopped  by  the  pendency  of  the  action  ^  and,  if  the 
lessee  is  indisposed  to  assert  its  right  of  present  use  under  its 
contract,  this  is  no  concern  of  defendant.  The  lessee  might  by 
intervention  in  this  action  or  by  an  independent  action  obtain 
temporary  relief  by  injunction,  but  the  defendant  is  suffering  no 
injury  which  demands  this  temporary  relief.  It  must  follow, 
therefore,  that  the  court  erred  in  issuing  the  injunction  at  the 
instance  of  th«  defendant.    The  order  is  accordingly  reversed. 

Bevened. 

Mb.  Justics  Suith  and  Mb.  Justice  Hollowat  concur. 


BAILEY  ET  AL.,  Respondents,  v.  TINTINGER  et  al.,  Depend- 
ants; GLASS-LINDSAY  LAND  CO.,  Appellant. 
(No.  3,064.) 
led  FebrnaiT  5,  1912.    Decided  March  S,  1012.} 

[122  Pie.  5T5.] 
—Extent  of  Appropriation — When  Appropriattoi^ 
Prospective  Use — Public  Service  Corporations. 

itches  Out  of  B«pair — Extent  of  Bifclit. 
;  of  an  appropriatoT  of  irnter  ui  not  limited  bf  tbe  eapaeit^ 
whilB  out  of  repair,  unlesa  that  eondition  hu  existed 
j:th  of  time  as  to  indicate  his  intention  to  claim  no  ntore 
t  will  carry  in  that  condition. 
light  to  Make  Repairs. 

apriator  of  water  may  make  sacb  repairs  on  his  eanal 
o  make  it  perfarm  tho  full  leivice  which  it  waa  intended 
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Same — ^Doctrine  of  Belatian. 

3.  Before  the  statute  CRer.  Codes,  gee.  4S49)  makes  applicable  the 
doctrine  of  relation,  with  reference  to  the  acquisition  of  a  water  right, 
a  completed  appropriation  must  have  been  eifected. 

Same — Appropriation  Under  Statute — ^When  Completo. 

4.  Held,  that  the  statute  (Rev.  Codes,  sec.  4840  et  seq,)  provides  for 
all  the  steps  necessary  to  be  taken  by  one  seeking  to  make  an  ap- 
propriation of  water,  and  that,  therefore,  one  who  proceeds  under  it, 
iostead  of  under  the  rules  and  customs  of  the  early  settlers,  has  a 
completed  appropriation  when  the  work  on  his  ditch  or  canal  is  finished 
and  befort  the  water  is  actually  applied  to  its  intended  use. 

Same — Appropriator  Need  not  Own  Liand. 

5.  To  make  a  valid  appropriation  of  water  for  agricultural  purposes, 
•the  appropriator  need  not  be  the  owner  or  in  possession  of  land  upon 
which  to  use  it. 

Same — ^Use  may  be  Prospective. 

6.  While  an  appropriation  of  water  must  be  for  soma  useful  or  bene- 
ficial purpose,  the  use  to  which  it  is  to  be  applied  need  not  be  imme- 
diate, but  may  be  prospective  or  contemplated. 

Same — Public  Service  Corporations — When  Appropriation  Complete. 

7.  Held,  under  the  rule  declared  in  paragraph  4  above,  that  a  public 
service  corporation  organized  for  the  purpose,  inter  alia,  of  construct- 
ing an  irrigation  system  and  selling  or  renting  water  to  reclaim  arid 
lands,  has  a  completed  appropriation  of  water  when  its  distributing 
system  is  finished  and  when  the  oorporation  is  ready  to  deliver  water 
to  users  upon  demand,  and  offers  to  do  so;  its  right,  however,  may  be 
lost  by  abandonment  or  nonuser  for  an  unreasonable  time. 

Same— Intent  of  Appropriator. 

8.  The  claimant  of  a  water  right  must,  at  the  time  he  takes  the 
initial  steps  looking  to  an  appropriation,  have  an  intention  to  apply 
the  water  to  a  useful  or  beneficial  purpose. 

Same — Extent  of  Appropriation. 

9.  The  needs  of  a  water  appropriator  and  his  facilities  for  diversion, 
if  equal,  measure  the  extent  of  his  appropriation;  if  his  needs  ex- 
ceed the  capacity  of  his  ditch  or  canal,  the  capacity  of  his  means  of 
diversion  measures  the  extent  of  his  right;  and  if  the  capacity  of  his 
ditch  is  greater  than  his  needs,  then  his  needs  are  the  limit  of  his 
appropriation. 

Appeal  from  District  Court,  Sweet  Orass  County;  Sydney 
Banner,  Judge. 

Action  by  B.  N.  Bailey  and  others  against  Nicolas  Tintinarer, 
the  Glass-IiindiBay  Land  Company,  and  others.  From  a  decree 
fixing  the  rights  of  the  parties,  the  Glass-Lindsay  Land  Comr 
pany  appeals.    Beyersed  and  remflnded. 

Messrs.  Hartman  dk  Hartman,  for  Appellant,  submitted  a 
brief.    Mr.  Charles  8.  Hartman  argued  the  cause  orally. 

We  contend  that  the  record  clearly  shows  that  the  capacity 
of  appellant's  canal  is  largely  in  exoess  of  the  1,430  miner's 
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inches,  and  that  it  is,  under  the  law,  entitled  to  have  decreed 
to  it  the  right  to  the  use  of  a  quantity  of  water,  in  addition  to 
the  amount  decreed,  equal  to  the  difference  between  1,430  miner's 
inches  and  the  carrying  capacity  of  the  canal.  This  is  the 
only  question  sought  to  be  presented  by  this  appeal.  The  rule 
by  which  the  capacity  of  a  ditch  or  canal  is  to  be  determined 
is  announced  in  Pomeroy  on  Riparian  Rights,  section  81.  (See, 
also,  White  v.  Todd's  VaUey  Water  Co.,  8  Oal.  443,  68  Am. 
Dec.  338,  4  Morr.  Min.  Rep.  536.) 

In  the  case  of  Simmons  v.  Winters,  21  Or.  35,  28  Am.  St. 
Rep.  727,  27  Pac.  7,  the  court  quotes  with  approval  from  sec- 
tion 47,  Pomeroy  on  Riparian  Rights:  "To  make  a  valid  ap- 
propriation of  water,  there  must  be  some  actual  beneficial' 
purpose,  existing  at  the  time,  or  contemplated  in  the  future, 
as  the  object  for  which  the  water  is  utilized."  To  the  same 
effect,  see  Atchison  v.  Peterson,  20  Wall.  (U.  S.)  514,  22  L. 
Ed.  414.  (See,  also,  Ortman  v.  Dixon^  13  Cal.  38;  Barnes  v. 
Sabron,  10  Nev.  217;  Hindman  v.  Rizor,  21  Or.  120,  27  Pac.  13.) 
In  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  60  Am.  St.  Rep.  777, 
45  Pac.  472,  it  is  held:  *'The  bona  fide  intention  which  is  re- 
quired of  the  appropriator  to  apply  the  water  to  some  useful 
purpose  may  comprehend  a  use  to  be  made  by  or  through  another 
person,  and  upon  lands  and  possessions  other  than  those  of 
the  appropriator."  (See,  also,  Nevada  Ditch  Co.  v.  Canyon 
etc,  Co.,  58  Or.  517,  114  Pac.  86.)  A  most  clear  and  com- 
prehensive statement  of  the  law  applicable  to  this  case  will  be 
found  in  the  note  to  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  St. 
Rep.  816. 

In  Wiel  on  Water  Rights,  third  edition,  section  1265,  the  dis- 
tinction between  water  "appropriated"  for  private  purposes  and 
for  the  purposes  of  sale,  rental  or  distribution  is  made  in  the  fol- 
lowing words:  ''(Concerning  the  use  of  the  word  'appropriated' 
in  this  section,  the  California  court  has  held  that  it  means  any 
setting  apart  or  devotion  of  the  waters  to  the  purpose  of  sale, 
rental  or  distribution."  (Citing  Hildreth  v.  Montecito  etc,  Co., 
139  Cal.  23, 72  Pac.  995 ;  Mdhoney  v.  American  L.  <fe  W.  Co.,  2  CaL 
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App.  185,  83  Pac.  267 ;  Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426, 
44  Pac.  720;  see,  also,  Seaweard  ▼.  Pacific  etc.  Co.,  49  Or.  157, 
88  Pac.  963.)  Mr.  Wiel,  in  section  483,  says:  "The  essence  of 
the  rule  is  that  the  design  [of  the  appropriator]  may  be  carried 
ont  in  spite  of  an  intervening  appropriation  elsewhere  on  the 
stream.  The  same  doctrine  has  been  applied  to  future  enlarge^ 
ments  of  use  for  power  purposes  as  well  as  irrigation." 
{Hubbs  do  Miner  Ditch  Co.  v.  Pioneer  Water  Co.,  148  Cal. 
407,  83  Pac.  253 ;  Trade  Dollar  etc.  Co.  v.  Fraser,  148  Fed.  587, 
79  C.  C.  A.  37 ;  Union  Min.  Co.  t.  Dangberg,  81  Fed.  73 ;  see 
also,  Lobdell  v.  Simpson,  2  Nev.  274,  90  Am.  Dec.  537 ;  Ortman 
V.  Dixon,  13  Cal.  34 ;  Nevada  Co.  v.  Kidd,  37  Cal.  283 ;  Kidd  v. 
Laird,  15  Cal.  163,  76  Am.  Dec.  472,  4  Morr.  Min.  Rep.  571; 
IrTvin  Y.  Phillips,  5  Cal.  140,  63  Am.  Dec.  113,  15  Morr.  Min. 
Eep.  178.) 

The  appropriations  of  appellant  and  its  predecessors  were 
completed  within  a  reasonable  time,  and  its  ability  and  willing- 
ness to  supply  water  to  consumera  on  application  was  equivalent 
to  actual  application  on  the  lands.  There  is  no  arbitrary  rule 
determining  what  is  a  reasonable  time.  The  circumstances  of 
each  case  must  be  con^dered.  In  Rodger s  ▼.  Pitt  (Nov.),  129 
Fed.  932,  the  court  held  thirteen  years  to  be  a  reasonable  time 
to  complete  the  application  of  water.  In  Hall  v.  Blackman, 
8  Idaho,  272,  68  Pac.  19,  fourteen  years  was  held  reasonable. 
Appellant's  appropriation  comes  within  the  law  as  announced 
in  Becker  v.  Marble  Creek  etc.  Co.,  15  Utah,  225,  49  Pac.  892, 
1119,  wherein  the  court  says:  ''The  future  needs  must  have 
been  in  mind  at  the  time  the  appropriation  was  originally  made, 
and  not  a  mere  afterthought." 

The  courts  of  California,  under  constitutional  and  statutory 
provisions  similar  to  ours,  have  in  numerous  cases  recognized 
the  rights  of  companies  thus  organized  to  appropriate,  hold  and 
sell  the  waters  of  the  streams  of  that  state,  and  at  the  same 
time  have  defined  their  duties  in  the  matter  of  supplying  the 
same  to  consumers  desiring  to  use  the  same.  (See  Price  y. 
Riverside  Land  di  Irr.  Co.,  56  Cal.  431;  Crow  y.  San  Joaquin 
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K.  B.  Canal  &  Irr.  Co.,  130  Cal.  309,  62  Pac.  562,  1058 ;  Merrill 
V.  South  Side  Irr,  Co.,  112  Cal.  426,  44  Pac.  720-723.) 

The  right  of  the  company  being  a  dual  one,  first,  to  supply 
water  to  its  own.  lands,  and,  second,  to  lands  owned  by  others, 
its  right  to  sell  and  dispose  of  the  irrigable  lands  now  owned 
by  it  to  others,  and  then  to  supply  water  to  the  purchasers  of 
said  lands,  and  to  all  consumers  who  may  apply,  is  certainly 
within  the  law.  The  Act  of  Congress  of  July  26,  1866,  au- 
thorizes appropriations  of  water  for  the  useful  purposes  claimed 
by  appellant.  (Broder  v.  Water  Co.,  101  U.  S.  274,  25  L.  Ed. 
790,  5  Morr.  Min.  Rep.  33.)  "It  is  settled  by  all  the  authorities 
that  the  use  of  water  for  irrigation  when  distributed  by  an  ir- 
rigating company  is  a  public  use."  (Long  on  Irrigation,  sec. 
4;  Fallhrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  41  L. 
Ed.  369,  17  Sup.  Ct.  Rep.  56;  Atlantic  Trust  Co.  v.  Woodhridge 
Canal  &  Irr.  Co.,  79  Fed.  39 ;  San  Diego  Flume  Co.  v.  Souther^ 
90  Fed.  164,  32  C.  C.  A.  548 ;  Lindsay  Irr.  Co.  v.  Mehrtens,  97 
Cal.  676,  32  Pac.  802;  Paxton  v.  Hershy  Irr.  etc.  Co.  v.  Farmers' 
etc.  Co.,  45  Neb.  884,  50  Am.  St.  Rep.  585,  29  L.  R.  A.  853,  64 
N.  W.  343;  Umatilla  Irr.  Co.  v.  Bamhart,  22  Or.  389,  30  Pac. 
37.) 

In  behalf  of  Respondents,  there  was  a  brief  by  Messrs.  Miller 
d  O'Connor;  Mr.  Jos.  F.  O'Connor  argued  the  cause  orally. 

We  contend,  first,  that  the  amount  of  water  allowed  to  ap- 
pellant must  be  determined  by  the  number  of  inches  put  to  a 
beneficial  use  by  it,  which  contention  is  supported  by  all  recent 
court  decisions  respecting  this  problem.  (1  Wiel  on  Water 
Rights,  sees.  478,  479,  and  cases  therein  cited.)  If  this  court  ad- 
heres to  the  above  rule,  the  largest  amount  of  water  that  could, 
under  any  circumstances,  be  decreed  to  the  appellant  would  be 
1,150  inches,  which  included  the  water  used  upon  the  old  Wormser 
ranch,  known  herein  as  the  Asbury  et  al.  right,  and  the  trial  court 
has  already  decreed  to  the  appellant  a  number  of  inches  in  ex- 
cess of  this  amount.  Consequently,  we  do  not  think  that  the  ap- 
I>ellant  is  in  a  position  to  complain. 


45  Mont.]         Bailey  bt  aJj.  v.  Tintingeb  bt  au  159 

But  to  assume  that  the  law  is  to  the  eiBfect,  as  is  claimed  by 
counsel  for  appellant,  that  the  number  of  inches  of  water  to 
which  this  appellant  is  entitled  must  be  governed  by  the  carry- 
ing capacity  of  the  ditch,  as  it  was  originally  taken  out,  then 
the  appellant  is  in  no  better  position  than  it  now  is,  should  this 
court  adhere  to  the  rule  above  set  forth,  for  the  reason  that  the 
evidence,  to  say  the  least,  is  conflicting  upon  the  size  of  the 
canal,  and  that  the  trial  court  has  allowed  to  the  appellant  the 
full  carrying  capacity  of  the  ditch,  particularly  so  before  it  was 
enlarged  in  the  summer  of  1910,  after  a  period  of  seventeen  years 
having  elapsed  from  the  time  of  its  completion.  Now,  even 
if  the  ditch  had  only  a  carrying  capacity  of  the  amount  of 
water  already  decreed  to  it  before  it  was  enlarged,  the  trial 
court  could  not  allow  the  appellant  its  carrying  capacity  after 
it  was  so  enlarged  after  such  a  period  of  time  had  elapsed.  No 
court  has  gone  so  far  as  to  hold  seventeen  years  a  reasonable  time 
within  which  to  prosecute  with  diligence  the  work  of  the  com- 
pletion of  an  irrigation  ditch.  (1  Wiel  on  Water  Rights,  sees. 
382,  383.)  In  section  484  of  the  same  work  are  found  instances 
where  the  courts  have  declared  to  be  reasonable  and  unreason- 
able lengths  of  time.  It  has  been  held  that  the  time  during 
whidi  a  colonization  company  was  seeking  to  induce  immigra- 
tion is  a  reasonable  time.  In  Nevada  Ditch  Co.  v.  Bennett,  30 
Or.  59,  60  Am.  St.  Rep.  777,  45  Pac.  472,  five  years  have  been 
held  too  long.  (See,  also,  Seaweard  v.  Pacific  Co.,  49  Or.  157, 
88  Pac.  963,  ten  years  held  unreasonable;  Eindman  v.  Bizor, 
21  Or.  120,  27  Pac.  13 ;  Cole  v.  Logafi,  24  Or.  304,  33  Pac.  568 ; 
Hongh  v.  Porter,  51  Or.  318,  95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728 ;  thirteen  years  held  unreasonable  in  Low  v.  Bizor,  25  Or.  551, 
37  Pac.  82.)  Our  statute  and  the  California  statute  with  refer- 
ence to  the  prosecution  of  the  work  with  diligence  is  practically 
the  same.  At  least,  this  court  has  said  in  the  case  of  Murray  v. 
Tingley,  20  Mont.  266,  50  Pac.  723,  19  Morr.  Min.  Rep.  137, 
that  there  is  no  distinction  between  the  California  water  right 
Code  and  our  own.  The  California  supreme  court,  in  the  case 
of  Smith  V.  Hawkins,  110  CaL  122,  42  Pac.  453,  holds  that  five 
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years  is  the  limit  of  time  within  which  to  get  the  water  on 
the  land  and  use  it.  This  case  has  been  followed  recently  by 
the  supreme  court,  and  has  been  approved  frequently  by  other 
courts.  So  it  would  seem  that  without  a  doubt  the  appellant, 
letting  such  a  time  elapse  as  it  did  between  the  date  of  the 
completion  of  its  ditch  in  the  year  1893,  and  the  time  of  its 
attempted  enlargement  in  1910,  did  not  exercise  the  diligence 
that  the  law  requires  in  such  cases.  The  reason  why  this  should 
be  the  law  ia  stated  in  the  case  of  Nevada  C.  df  8.  Co.  v.  Eidd, 
37  Cal.  282. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  have  determined  the  relative  rights 
of  the  parties  to  the  use  of  the  waters  of  Big  Timber  creek  and 
its  tributaries.  The  trial  court  found  that  1,430  miner's  inches 
of  the  waters  of  the  North  fork  of  Big  Timber  creek  had  been 
appropriated  through  the  Big  Timber  creek  canal  and  this 
quantity  it  ordered  distributed:  430  inches  to  Asbury  et  oL, 
and  1,000  inches  to  the  Glass-Lindsay  Land  Ck>mpany.  From 
the  decree  and  an  order  denying  a  new  trial,  the  Glass-Lindsay 
Land  Company  appealed. 

In  1892,  Lee,  Hall,  and  Hatch  filed  notice  of  appropriation 
of  5,000  inches  of  water  of  Big  Timber  creek  and  commenced 
the  construction  of  a  distributing  system.  This  work  was  con^ 
tinned  in  1893.  In  1894  Hatch  succeeded  to  the  interests  of 
Hall  and  Lee,  and  continued  the  work  to  such  an  extent  that 
small  quantities  of  water  were  used  during  1894  through  the 
main  canal.  The  appropriation  made  by  Lee,  Hall,  and  Hatch 
was  for  the  purpose  of  irrigating  lands  upon  which  they  had 
some  claim,  as  well  as  to  sell,  rent,  and  otherwise  distribute 
water  to  other  persons.  In  June,  1895,  A.  Wormser  succeeded 
to  the  rights  of  Hatch.  About  this  time  the  Holland  Irrigation 
Canal  Company  was  organized  under  the  laws  of  the  state  to 
purchase  or  construct  a  canal  system  upon  the  North  fork  of 
Big  Timber  creek  to  irrigate  lauds  lying  in  the  vicinity,  and  iu 
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sell,  rent,  or  otherwise  dispose  of  water  for  irrig^ation  and  other 
lawful  purposes.  Immediately  thereafter  this  canal  company 
suoceeded  to  the  rights  of  Wormser,  except  as  to  a  particular 
right  which  need  not  be  considered  at  this  time.  During  1895 
and  1896  the  canal  company  prosecuted  the  work  of  extending 
the  main  ditch  or  canal,  until  it  was  completed  substantially  and 
was  from  eight  to  ten  miles  long.  By  mesne  conveyance  the 
Glass-Lindsay  Land  Company,  a  corporation,  became  the  owner 
of  whateyer  rights  bad  been  acquired  by  the  Holland  Irrigation 
Canal  Company,  and  in  the  latter  part  of  May,  1910,  did  con- 
siderable work  on  one  section  of  the  canal.  The  Olass-Lindsay 
Land  Company  was  also  organized  under  the  laws  of  this  state, 
with  authority  to  purchase  or  construct  an  irrigation  system 
and  to  sell,  rent,  or  otherwise  dispose  of  water  for  the  irrigation 
of  lands  lying  immediately  tributary  to  this  main  canal.  At 
the  time  of  the  trial  of  this  case,  in  December,  1910,  something 
more  than  1,000  acres  of  land  had  been  subjected  to  irrigation 
from  this  canal,  and  there  are  substantially  3,450  acres  more 
arid  land  which  can  be  irrigated  from  it.  In  1908  the  Olass- 
Lindsay  Land  Company  furnished 'to  its  customers  835  inches 
of  water;  in  1909  it  furnished  926  inches;  and  in  1910,  1,150 
inches.  By  reason  of  having  succeeded  to  the  particular  right 
reserved  by  Wormser,  Asbury  et  al.  are  entitled  to  430  inches 
of  water,  and  entitled  to  have  it  conveyed  through  this  canal 
for  a  distance  of  about  two  miles,  to  the  head  of  the  Big  Timber 
canal  lateral,  which  thence  conveys  the  water  to  lands  owned 
by  Asbury  ei  oZ. 

The  trial  court  did  not  mrake  any  specific  findings  of  fact. 
There  is  one  general  finding  in  which  the  court  made  a  tabula- 
tion of  the  appropriators,  the  date  and  amount  of  each  person's 
appropriation,  and  made  its  decree  to  conform  thereto.  In 
doing  so  it  awarded  to  the  Olass-Lindsay  Company  1,000  inches, 
of  date  December  20,  1892. 

The  argument  of  appellant  company  is  that  the  finding  of  the 
court  and  the  decree  so  limiting  its  rights  are  not  supported  by 
the  evidence.    Respondents  contend,  among  other  things,  that 
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the  work  done  by  the  appellant  company  in  1910  amounted  to 
an  enlargement  of  the  canal,  as  distinguished  from  repairs  or 
cleaning  it  out.  A.  Zuill,  a  witness  for  appellant,  was  in  charge 
of  the  work  done  in  1910.  He  testified  that  he  had  fifteen  to 
seventeen  teams  and  from  twenty-five  to  thirty  men  at  work; 
that  they  "cleaned  out"  a  section  of  the  canal  3,300  feet  in 
length ;  that  before  this  work  was  done  the  canal  had  a  carrying 
capacity  of  from  1,200  to  1,500  inches,  and  after  the  work  was 
done  its  capacity  was  2,200  inches;  that  while  nominally  1,150 
inches  of  water  only  were  supplied  to  customers  of  appellant 
during  the  season  of  1910,  in  fact  each  customer  received  150 
per  cent  of  the  amount  to  which  he  was  entitled,  or  1,725  inches 
of  water  were  actually  supplied  through  the  canal ;  and  that  it 
would  have  carried  500  inches  more.  John  D.  McLeod,  an  en- 
gineer, measured  the  canal  in  September,  1910.  He  found  the 
capacity,  from  the  head  of  the  canal  to  the  point  where  the  Big 
Timber  canal  lateral  leaves  it,  to  be  2,200  inches.  George  Car- 
doza  testified  that  he  measured  the  canal  on  May  19,  1910,  and 
found  its  capacity  to  be  1,240  inches.  Fred  Quinnell  testified 
that  he  assisted  Cardoza,  and  he  likewise  found  the  capacity 
of  the  canal  to  be  1,240  inches.  He  testified  that  after  he  and 
Cardoza  made  their  measurement,  Zuill  and  his  men  enlarged 
the  canal  by  the  work  which  they  did  in  1910.  Bert  Plagge- 
meyer  testified  that  a  certain  flume  near  the  head  of  the  canal 
would  not  carry  over  1,500  inches,  and  by  reason  of  this  the 
capacity  of  the  canal,  which  otherwise  would  have  exceeded  that 
amount,  was  limited  to  1,500  inches;  but  he  further  testified 
that  the  flume  was  out  of  repair,  that  it  leaked  and  had  a  sag 
in  it,  and  that  it  had  been  in  that  condition  for  two  years. 
There  is  not  any  evidence  in  the  record  as  to  the  capacity  of 
this  flume  when  completed  or  when  in  a  state  of  repair  to  per- 
form the  service  it  was  intended  to  perform. 

Apparently  there  is  not  any  controversy  over  the  carrying 
capacity  of  the  canal  below  the  point  where  the  Big  Timber 
canal  lateral  leaves  it,  and  it  is  apparent  from  the  record  that 
all  of  the  witnesses  were  referring  to  its  capacity  from  the  head 
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to  this  particular  point,  except  the  witness  McLeod,  who  also 
gave  testimony  as  to  the  capacity  at  seveij  different  places,  four 
of  which  are  below  the  head  of  the  lateral.  Respondents  insist 
that  there  is  a  sharp  conflict  in  the  evidence,  as  to  the  capacity 
of  the  canal,  and  therefore  appellant  must  assume  the  burden 
of  showing  that  the  evidence  preponderates  against  the  trial 
court's  finding,  assuming  that  the  trial  court  impliedly  found 
that  the  capacity  of  the  canal  was  only  1,000  inches,  or  1,430 
inches  including  the  Asbury  et  oZ.  rights.  The  rule  invoked  is 
well  recognized  and  is  controlling  if  the  record  justifies  its  ap- 
plication ;  but  so  far  as  the  evidence  produced  by  the  witnesses 
Zuill,  Cardoza,  and  Quinnell,  as  to  the  capacity  of  the  canal 
prior  to  the  time  the  work  was  done  in  1910  is  concerned,  there 
is  not  any  conflict  whatever.  On  the  contrary,  there  is  sub- 
stantial agreement  that  at  that  particular  time  the  capacity  was 
1,240  inches.  If  there  is  any  conflict  as  to  the  carrying  capacity 
of  the  canal  after  that  work  was  done,  it  arises  as  between  the 
testimony  of  Zuill  and  McLeod,  on  the  one  hand,  that  the 
capacity  of  the  canal  after  that  work  was  done  was  2,200  inches, 
and  the  testimony  of  Plaggemeyer  and  one  Kleinhesselink,  on 
the  other.  So  far  as  Plaggemeyer's  testimony  is  concerned,  it 
is  not  of  any  considerable  consequence. 

An  appropriator's  right  is  not  to  be  limited  by  the  capacity 
[1]  of  his  canal  while  out  of  repair,  unless  that  condition  has 
existed  for  such  length  of  time  as  to  indicate  an  intention  on 
the  part  of  the  appropriator  to  claim  no  more  water  than  the 
canal  in  that  condition  will  carry.  The  witness  Kleinhesselink 
testified  that  he  measured  the  canal  and  found  its  capacity  to 
be  1,200  inches.  Asked  when  he  made  the  measurement,  his 
reply  was,  **Last  November.**  He  was  testifying  some  time 
near  the  middle  of  December,  1910.  If  by  the  use  of  the  words 
"last  November''  he  referred  to  November,  1910,  then  there  is 
a  direct  conflict  in  the  evidence.  But  counsel  for  appellant 
argue  that  it  is  quite  apparent  that  the  witness  referred  to 
November,  1909.  If  there  was  not  anything  else  in  the  record 
to  reflect  upon  the  witness'  meaning  other  than  the  terms  which 
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bs  emplojed,  we  would  feel  forced  to  adopt  the  terms  literally, 
and  say  that  "last  November,"  from  the  staadpoint  of  Decem- 
ber, 1910,  means  November,  1910. 

But  if  such  construction  of  the  lan^age  leads  to  an  absurdity, 
then  it  ought  not  to  be  adopted.    If  the  witness  referred  to 
November,  1910,  then  the  trial  court  refused  to  believe  him,  for 
it  will  not  be  presumed  that  the  court  awarded  water  rights 
'ag^Xegating  1,430  inches  through  a  canal  that  will  carry  but 
1,200  inches.     If  the  witness  referred  to  November,  1910,  he 
made  his  measurement  after  the  work  was  done  in  May  of  that 
year,  and  the  canal  thus  bad  a  less  carrying  capacity  after  the 
woric  was  done  than  it  had  before.     Finally,  if  the  witness  re- 
ferred to  November,  1909,  then  his  testimony  is  in  substantial 
agreement  with  that  of  the  other  witnesses,  Cardoza,  Quinndl, 
and  Zuill,  who  measured  it  before  the  work  of  1910  was  done. 
These  considerations  seem  conclusive  that  the  witness  must  have 
referred  to  November,  1909,  and,  if  so,  then  there  is  not  any 
substantial  eonSict  in  the  evidence,  and  it  is  apparent  that  the 
trial  court  must  have  found  that  the  canal  bad  s  capacity  of 
1,340  inches  before  the  work  of  1910  was  done,  and  a  capacity 
of  2,200  inches  after  that  date,  if  the  flume  mentioned  above  ' 
wben  in  repair  had  that  capacity.     A  different  finding  would 
not  have  any  evidence  whatever  to  support  it.    The  trial  court' 
must  have  found  that  appellant's  predecessors  complied  with, 
the  law  in  posting  notice  at  the  point  of  diversion,  in  filing  the 
notice  with  the  county  clerk  and  recorder,  and  in  doing  the  ex- 
cavation work  to  completion  with  reasonable  diligence  as  re- 
tatute,  for  it  applied  the  rule  of  relation  and  fixed 
ation  as  of  the  date  when  the  notice  was  posted  at 
diversion,  a  conclusion  which  could  not  have  been 
D  any  other  theory.    The  court  must  have  found, 
iie  main  canal  had  the  same  carrying  capacity  at 
was  completed  in  1895  or  1896,  as  it  had  at  the 
trial,  for  this  would  be  in  accordance  with  the  evi- 
i  is  not  disputed.     Again,  the  court  must  have  found 
k  done  on  the  canal  in  1910  was  not  an  enlargemeot 
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bnt  amounted  only  to  repairs  or  clearing  out  accumulated  debris; 
otherwise  the  court  would  be  in  the  absurd  position  of  awarding 
to  this  canal  considerably  more  water  than  it  had  capacity  to 
carry.  As  said  above,  the  court  must  have  found  that,  when 
completed,  the  canal  had  a  carrying  capacity  of  2,200  inches,  or 
such  less  amount  as  the  flume  mentioned  would  carry  at  that 
[2]  time,  if  in  a  state  to  perform  its  full  service.  The  right  of 
an  appropriator  to  make  repairs,  so  that  his  canal  will  per- 
form the  full  service  which  it  was  intended  to  perform,  is  recog- 
nized generally,  and  is  not  controverted  upon  this  appeal. 
It  thus  becomes  apparent  that  the  size  of  the  canal,  its  carrying 
capacity,  or  appellant's  needs  was  not  a  determining  factor 
with  the  lower  court  in  fixing  the  limit  of  appellant's  appropria- 
tion. 

Prom  the  evidence  in  the  record  it  appears  that  about  Decemr 
ber  20,  1892,  the  predecessors  of  this  appellant  posted  the  re- 
quired notice,  claiming  5,000  inches  of  water ;  that  they  complied 
with  I3ie  statute  in  filing  the  notice  in  commencing,  prosecuting, 
and  completing  the  work  on  the  ditch ;  that  the  ditch  when  com- 
pleted had  a  capacity  of  2,200  inches,  if  the  flume  mentioned 
would  carry  that  amount;  and  under  section  4848,  Kevised 
Codes,  the  excess  claimed  over  that  amount  was  relinquished 
and  the  claim  itself  limited  to  2,200  inches,  or  to  the  capacity 
of  the  flume  if  less  than  that  amount.  It  further  appears  that 
at  the  time  the  claim  was  initiated  there  were  arid  lands  sus- 
ceptible of  irrigation  from  this  ddtch,  in  extent  sufficient  to  re- 
quire the  entire  2,200  inches  and  more.  It  further  appears  that 
the  original  claimants  and  their  successors  initiated  the  right 
and  prosecuted  it  for  the  purpose  of  supplying  water  to  irrigate 
these  available  lands.  Apparently  some  of  these  lands,  at  least, 
were  public  lands,  and  as  settlers  have  come  upon  them  and 
have  made  demands  for  the  water  the  same  has  been  supplied. 
The  quantity  required  at  the  time  the  ditch  was  completed  was 
comparatively  small.  But  the  demands  have  increased  as  the 
lands  were  settled  upon  or  cultivated,  until,  during  1910,  1,150 
inches  were  reqxdred  and  furnished.    The  question,  then,  arises: 
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When,  if  at  all,  did  appellant  make  an  appropriation  and  what 
was  the  extent  of  such  appropriation,  if  made?  The  trial  court 
applied  the  role  of  relation  back,  and  fixed  the  date  of  appel- 
lant's appropriation  as  of  the  date  of  posting  the  notice.  There 
is  not  any  fault  found  with  this  portion  of  the  decree,  and 
could  not  be.  So  that,  the  court  having  found  that  appellant 
and  its  predecessors  made  a  valid  appropriation  of  date  Decem- 
ber 20,  1892,  the  only  question  remaining  for  solution  is:  What 
was  the  extent  of  that  appropriation!  And  the  answer  to  this 
involves  a  consideration  of  much,  if  not  all,  of  the  law  of  water 
appropriation. 

It  is  quite  well  known  that  the  law  itself  had  its  origin  in 
the  customs  of  miners  and  others  ia  California.  These  customs 
had  ripened  into  well-recognized  rules  some  considerable  time 
before  there  was  organized  local  government  in  that  country 
and  before  there  was  any  legislation  upon  the  subject  whatever, 
and  these  customs  were  subsequently  recognized  as  having  the 
force  of  law,  by  state  and  national  legislation  and  by  the 
decisions  of  courts.  {Woolman  v.  Oarringer,  1  Mont.  535; 
Jennison  v.  Kirk,  98  U.  S.  453,  25  L.  Ed.  240 ;  Broder  v.  Water 
Co.,  101  U.  S.  274,  25  L.  Ed.  790.)  These  customs  formed  a 
part  of  our  unwritten  law,  or,  as  it  might  more  aptly  be  termed, 
the  common  law  of  this  country  as  distinguished  from  the  com- 
mon law  of  England.  (King  v.  Edwards,  1  Mont.  235;  Jennison 
v.  Kirk,  above;  Carter's  The  Law,  Its  Origin,  Growth  and  B\inc- 
tion.) 

In  1870  our  legislature  passed  an  Act  (Laws  1869-70,  p.  57) 
which  apparently  undertook  to  limit  the  right  to  appropriate 
water  for  irrigation  purposes  to  persons  or  corporations  having 
title  to,  or  possession  of,  agricultural  lands.  {Tucker  v.  Jones, 
8  Mont.  225,  19  Pac.  571.)  The  Act  recognized  the  rights  ac- 
quired  or  to  be  acquired  under  the  rules  and  customs  of  the 
early  settlers ;  but  there  was  not  any  attempt  made  to  prescribe 
any  other  method  by  which  such  rights  might  be  secured.  By 
an  Act  of  February,  1877,  the  right  of  a  person  or  association 
of  persons  or  a  corporation  to  appropriate  water  to  sell,  rent^ 
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or  otherwise  disiKxse  to  others  waa  authorized.  In  1885,  how- 
ever, there  was  a  distinct  departure  made  by  the  legislature  in 
enacting  a  statute  under  the  title,  ''An  Act  relating  to  Water 
Bights."  These  several  Acts  were  carried  forward  in  the  com- 
pilation of  1887,.  as  Chapter  74,  Fifth  Division,  Compiled  Stat- 
utes, and  with  some  modifications  into  the  Civil  Code  of  1895,  as 
Title  VIII,  Division  II,  Part  lY;  and  again,  with  slight  amend- 
ments and  additions,  into  the  Revised  Codes  of  1907,  as  sections 
4840-4891,  and  now  constitute  the  law  of  appropriation  of 
water  so  far  fu»  controlled  by  legislation.  As  respects  the  method 
to  be  pursued  by  the  intending  appropriator  proceeding  under 
the  statute,  there  has  not  been  any  substantial  change  made 
since  the  original  Act  of  1885  went  into  effect.  \We  are  of  the 
opinion  that  there  are,  then,  two  distinct  periods  in  the  history 
of  our  water  right  law.  \The  first  comprises  the  time  from  the 
earliest  settlement  to  1885,  during  which  period  the  rights  were 
determined  exclusively  by  the  rules  and  cusrtoms  of  settlers ;  and 
the  second  extends  from  1885  to  the  present  time.  As  the  rights 
of  this  appellant  arose  since  1885,  we  are  not  concerned  \vitb 
the  rules  of  law  applicable  to  the  first  period,  except  so  far  as 
they  may  reflect  upon  the  legislation  in  force  during  the  second 
period. 

Our  Act  of  1885  is  in  all  substantial  particulars  a  copy  of 
fhe  California  Act  of  March  21,  1872.  The  California  Act  was 
called  in  question  in  De  Necochea  v.  Curtis,  80  Cal.  397,  20  Pac. 
563,  22  Pac.  198,  in  a  contest  between  De  Necochea,  who  claimed 
an  appropriation  of  water,  and  Curtis,  who  claimed  as  riparian 
owner.  De  Necochea  had  diverted  the  water  from  a  stream  and 
actually  applied  it  to  beneficial  uses  after  the  statute  of  1872 
went  into  effect,  but  he  did  not  comply  with  the  statute  by 
I>osting  notice,  etc.,  or  make  any  attempt  to  do  so.  He  had 
however,  actually  used  the  water  before  Curtis  settled  upon 
the  riparian  land.  The  only  question  before  the  court  was 
whether  a  valid  appropriation  could  be  made  after  1872  without 
complying  with  the  statute.  The  conclusion  of  the  court  was 
tiiat  such  an  apj^ropriation  could  be  made,  that  the  mode  pre- 
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scribed  by  tbe  statute  was  not  exclusive,  but  that  the  right  ac- 
quired by  compliance  with  the  rules  and  customs  of  the  early 
settlers  was  fully  recognized  by  the  statute.  (Cal.  Civ.  Code, 
sec.  1419  [sec.  4849,  Mont.  Bev.  Codes].)  After  quoting  section 
1418  of  the  California  Civil  Code,  the  court  said:  **In  this  pro- 
vision we  begin  to  see  the  purpose  and  object  of  the  legislature, 
which,  in  our  opinion,  was  merely  to  define  with  precision  the 
conditions  upon  which  the  eppropriator  of  water  could  have 
the  advantage  of  the  familiar  doctrine  of  relation/'  In  a  case 
involving  similar  facts  and  the  same  question,  the  court  approved 
that  decision  and  quoted  the  language  above,  in  Burrows  v. 
Burrows,  82  Cal.  564,  23  Pac.  146.  A  similar  question  arose 
thereafter  between  one  claimant  who  had  diverted  and  actuaUy 
used  the  water  but  had  not  complied  with  the  statute,  and 
another  claimant  who  subsequently  made  an  appropriation  by 
complying  with  the  statute.  The  same  conclusion  was  reached 
and  again  the  language  above  was  quoted,  and  in  addition  the 
court  said:  "The  scope  and  purpose  of  all  the  provisions  of  the 
chapter  upon  water  rights  was  to  establish  a  procedure  for  the 
claimants  of  the  right  to  the  use  of  water,  whereby  a  certain 
definite  time  might  be  established  as  the  date  at  which  their 
title  should  accrue."  (Wells  v.  Mantes,  99  Cal.  583,  34  Pac. 
324.)  In  Kerr's  Encyclopedic  Code  of  California,  under  sec- 
tion 1418,  Civil  Code,  above,  the  annotator  says:  ** Purpose  and 
object  of  the  legislature  in  requiring  compliance  with  sec- 
tions 1415  and  1416  is  clearly  to  define  with  precision  conditions 
upon  which  appropriator  of  water  could  have  all  advantages  of 
familiar  doctrine  of  relation '^ — and  in  support  of  his  statement 
cites  the  three  preceding  cases. 

In  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723,  this  court 
had  before  it  the  single  question:  Can  a  person  make  a  valid 
appropriation  of  water  after  the  statute  of  1885  went  into  effect, 
without  complying  with  the  statute  t  After  citing  De  Necochea 
V.  Curtis  and  WeUs  v.  Mantes,  and  quoting  the  language  from 
the  former  opinion  which  we  reproduce  above,  this  court  said: 
"We  think  the  construction  of  the  statute  by  the  supreme  court 
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of  California  is  logical  end  correct,  and  Bxe  of  the  opinion  that 
the  Montana  Act  [of  1885]  should  be  construed  in  the  same  man- 
ner." That  the  conclusion  reached  by  the  California  court  in 
each  of  those  cases,  as  well  as  the  conclusion  of  this  court  in 
Murray  v.  Tingley,  ia  correct,  does  not  admit  of  argument.  Sec- 
tion 1419,  California  Civil  Code  (Mont.  Rev.  Codes,  sec.  4849), 
clearly  recognizes  a  right  which  one  may  acquire  to  the  use 
of  water  without  complying  with  the  statute,  and  that  such  right 
shall  be  good  as  against  everyone  except  an  appropriator  who 
complies  with  the  statute  before  the  first  claimant  has  actually 
completed  his  work  and  applied  the  water  to  a  beneficial  use. 
In  the  course  of  the  opinion  in  Murray  v.  Tingley,  Mr.  Justice 
Buck,  speaking  for  the  court,  said:  ''In  enacting  this  law  the 
legislature  did  not  contemplate  that  one  who  failed  to  comply 
with  the  terms  of  the  statute,  but  who,  in  the  absence  of  any 
conflicting  adverse  right,  had  nevertheless  actually  diverted  water 
and  put  it  to  a  beneficial  use,  should  acquire  no  title  thereby. 
The  essence  of  an  appropriation — a  completed  ditch,  actually 
diverting  water,  and  putting  it  to  a  beneficial  use — ^remained 
the  same  as  it  had  been  before. '.'  Keeping  in  mind  the  single 
question  before  the  court,  the  language  above:  ''The  essence 
of  an  appropriation — a  completed  ditch,  actually  diverting  water, 
and  putting  it  to  a  beneficial  use — ^remained  the  same  as  it 
had  been  before,"  must  have  been  intended  to  apply  to  one 
who  after  1885  seeks  to  make  an  appropriation  without  comply- 
ing with  the  statute,  and  thus  construed  we  agree  with  the  state- 
ment entirely.  The  learned  justice  further  said:  "The  object 
of  the  statute  was  to  preserve  evidence  of  rights,  and  also  to 
regulate  the  doctrine  of  relation  back."  As  applied  to  the  facts 
of  that  case,  this  statement  is  also  correct  We  think  that  the 
California  court  was  not  attempting  to  state  the  only  purposes 
of  these  water  right  statutes  in  the  quotations  above  from  De 
Necochea  v.  Curtis  and  Wells  v.  Mantes,  or  that  Mr.  Justice 
Buck  meant  that  the  only  purpose  of  our  legislation  was  and  is 
to  preserve  evidence  of  rights  and  regulate  the  doctrine  of  re- 
lation.   Those  statements  must  be  read  in  the  light  of  the  facts 
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of  the  particular  cases  and  the  question  for  decision ;  and,  thus 
read,  they  are  correct  even  though  they  may  be,  in  a  sense,  dicta, 
as  it  would  seem  to  have  been  entirely  unnecessary  for  either 
court  to  make  any  pronouncement  upon  the  subject  in  order  to 
reach  a  conclusion  in  harmony  with  the  spirit  and  purpose  of 
the  law.  A  much  more  apt  statement  is  that  made  by  the  an- 
notator  quoted  above. 

But  we  are  of  the  opinion  that  by  enacting  the  statute  of 
1885,  and  in  carrying  it  forward  into  the  several  compilations 
since,  our  legislature  had  in  mind  a  purpose  in  addition  to  those 
stated  by  the  California  court  and  by  Mr.  Justice  Buck  in  Mur- 
ray V.  Tingley,  above.  That  purpose  was  to  prescribe  the  steps 
necessary  to  be  taken  to  effect  a  complete  appropriation  of  water. 
This  is  manifest  from  the  statute  itself.  It  specifies  certain 
acts  which  must  be  dt)ne,  and  then  concludes  by  saying:  If  you 
perform  these  acts,  your  right  relates  back  to  the  date  of  posting 
notice.  What  right f  The  right  to  the  use  of  water.  (Sec. 
4849.)  But  a  valid  subsisting  right  implies  a  completed  ap- 
propriation, and  necessarily  so.  It  would  be  absurd  and  con- 
trary to  the  very  terms  of  the  statute  to  say  that  before  you 
have  a  completed  appropriation  you  have  secured  a  right  to  the 
use  of  water  which  relates  back  to  some  preceding  date.  The 
right  of  an  appropriator  to  use  water  depends  upon  his  ap- 
propriation of  it.  In  Maeris  v.  Bicknell,  7  Cal.  262,  68  Am. 
Dec.  257,  the  court  said:  *' Until  such  actual  appropriation  there 
can  exist  no  complete  right  to  the  use  of  water,  for  the  party 
may  never  carry  out  his  intention.'*  And  though  Mr.  Long 
insists  that  actual  use  is  a  necessary  prerequisite  to  a  completed 
appropriation,  he  nevertheless  announces  the  following  as  the 
doctrine  of  relation:  "The  rights  of  an  appropriator  of  water 
do  not  become  absolute  until  the  appropriation  is  completed  by 
the  actual  application  of  the  water  to  the  use  designed;  but 
where  he  has  pursued  the  work  of  appropriation  with  due  dili- 
gence, and  brought  it  to  completion  within  a  reasonable  time, 
as  against  other  appropriators,  his  right  will  relate  back  to  the 
time  of  the  commencement  of  the  work."     (Sec.  51.)    But  our 
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statutes  declare  that  the  right  accrues  upon  the  completion  of 
the  ditch,  canal,  or  other  means  of  diversion,  and  it  must  be  upon 
the  theory  that  the  appropriation  is  then  complete,  and  this  is 
the  view  entertained  by  Pomeroy.  (Black's  Pomeroy  on  Water 
Rights,  sees.  54,  55.) 

The  doctrine  of  relation  was  recognized  before  the  statutes 
were  enacted;  but  the  point  of  time  to  which  the  right  then 
related  was  the  time  when  work  was  commenced  upon  the  ditch, 
canal,  or  other  means  of  diversion.  (Woolman  v.  Oarringer, 
1  Mont.  535.)  We  doubt  whether  a  party  oould  ever  invoke 
the  doctrine  of  relation  until  his  appropriation  was  completed; 
and  we  are  led  irresistibly  to  the  conclusion  that,  before  the 
[3]  statute  makes  applicable  the  doctrine,  a  completed  appro- 
priation must  have  been  effected. 

After  referring  to  the  conflicting  views  expressed  by  the  courts, 
and  as  if  to  emphasize  the  views  we  have  announced,  as  well  as 
to  point  out  the  difSculties  which  the  contrary  theory  will  neces- 
sarily create,  Mr.  Wiel  says:  **In  appropriations  for  future  use 
(which  are  generally  upheld  if  bona  fide),  also,  this  divergence 
of  views  will  probably  cause  difficulty.  The  original  theory, 
considering  the  appropriation  complete  on  completion  of  the 
construction  work  and  diversion  (the  taking  of  possession  of  the 
water),  necessitates  the  enforcement  of  the  doctrine  of  relation 
from  that  time;  whereas,  when  the  acquisition  of  the  right  is 
delayed  until  actual  application,  it  will  keep  open  and  uncertain 
for  years  (under  frequent  decisions)  the  doubt  whether  an 
appropriation  exists,  as  some  states  allow  years  to  pass  (if  a  rea- 
sonable time)  before  the  application  need  be  made;  and  after 
those  years  of  uncertainty,  will  cut  off  the  intervening  rights 
of  other  claimants."  (1  Wiel  on  Water  Rights  in  the  Western 
States,  sec.  396.) 

We  are  of  the  opinion  that  the  Act  of  1885  intended:  (1)  To 
preserve  the  right  which  the  appropriator  had  theretofore;  and 
(2)  to  provide  an  additional  method  of  making  an  appropria- 
tion. In  other  words,  during  the  first  period  of  our  history 
above,  there  was  but  one  method  of  making  an  appropriation, 
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and  that  was  by  complying  with  the  rules  and  customs  of 
the  pioneer  settlers;  while  during  the  period  since  1885,  two 
distinct  methods  are  prescribed, — the  first  by  complying  with 
the  rules  and  customs  of  the  early  settlers,  and  the  second  by 
complying  with  the  terms  of  the  statute.  We  imagine  that  the 
members  of  the  bench  and  bar  of  this  state  would  be  very  much 
surprised  if  told  at  this  late  day  that  an  appropriation  of  water 
cannot  be  made  by  pursuing  the  method  prescribed  by  statute. 

Speaking  of  an  appropriation  after  the  statute  of  1872  was 
enacted  in  California,  Wiel,  volume  1,  section  364,  says:  *'An 
appropriation  may  be  made  by  a  complete,  actual  diversion  for 
a  beneficial  purpose,  without  following  the  statute,  or  else  by 
proceeding  under  the  statute.  •  •  •  These  two  are  the  only 
methods.  Unless  there  is  a  right  by  actual  diversion  as  below 
set  forth,  or  by  compliance  with  the  statute,  it  cannot  be  spoken 
of  as  an  appropriation." 

In  Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454,  the  conrt 
says:  **In  the  absence  of  the  statutory  notice,  an  appropriation 
can  only  be  made  by  its  actual  diversion  and  use." 

In  Lower  Tule  B.  Ditch  Co.  v.  Angiola  Water  Co.,  149  Cal. 
496,  86  Pac.  1081,  the  court,  speaking  through  Mr.  Justice  Shaw, 
said:  *'In  order  to  make  a  valid  appropriation  it  was  not  neces- 
sary for  Duncan  to  post  and  record  a  notice  of  appropriation 
as  provided  in  the  Civil  Code  (sees.  1415-1421).  The  method 
of  acquiring  a  right  to  the  use  of  water  as  there  prescribed  is 
not  exclusive.  One*  may  by  a  prior  actual  and  completed  appro- 
priation and  use,  without  proceeding  under  the  Code,  acquire 
a  right  to  the  water  beneficially  used,  which  will  be  superior  and 
paramount  to  the  title  of  one  making  a  subsequent  appropriation 
from  the  same  stream  in  the  manner  provided  by  that  statute." 

In  each  of  these  decisions  there  is  a  very  clear  recognition  of 
two  distinct  methods  of  appropriating  water  since  the  enact- 
ment of  the  statute  ux)on  the  subject,  as  we  have  outlined  above. 
We  are  satisfied  that  the  statutory  method  of  making  an  appro- 
priation is  entirely  distinct  from  the  method  which  may  be 
porsued  under  the  rules  and  customs  of  the  early  settlers;  and. 
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furthermore,  that  the  statute  provides  for  all  the  steps 
[4]  necessary  to  be  taken  by  one  who  follows  them,  to  secure  a 
completed  appropriation.  Those  steps  are:  (1)  Posting  notice. 
(2)  Piling  notice  with  the  county  clerk  and  recorder.  (Sec. 
4847.)  (3)  Commencing  work  within  forty  days  after  posting 
notice.  (4)  Prosecuting  such  work  with  reasonable  diligence. 
And  (5)  actual  completion  of  the  work.  (Sec.  4848.)  These 
are  all  the  requirements  of  the  Code,  and.  by  what  authority  shall 
any  additional  exaction  be  madef  ''The  Code  establishes  the 
law  of  this  state  resi>ecting  the  subjects  to  which  it  relates.*' 
(Sec.  6214.)  Our  conclusion  is  in  entire  harmony  with  the 
theory  of  appropriation  as  shown  by  the  history  of  its  origin, 
growth,  and  purpose ;  and  if  our  conclusion  is  not  correct,  then 
there  is  not  any  such  thing  as  an  appropriation  of  water,  under 
or  by  virtue  of  the  statute.  Either  the  statute  provides  a  com- 
plete mode  of  acquiring  the  right  to  use  water  by  apprapriation, 
or  it  does  not  prescribe  any  at  all. 

In  support  of  our  view,  we  quote,  from  1  Wiel  on  Water 
Sights  in  the  Western  States,  the  following:  "Historically,  an 
appropriation  was  simply  the  taking  possession  of  the  stream, 
so  that  diversion  was  the  last  step  in  such  possession  and  the 
last  step  in  completing  the  appropriation."  (Sec.  395.)  **The 
rules  developed  in  the  early  days  upon  the  public  lands  in  Cali- 
fornia still  prevail  in  California  substantially  as  laid  down  in 
the  early  decisions  of  the  court.  The  proposition  around  which 
these  rules  center  is,  it  should  be  repeated,  that  the  requisites 
are  those  furnishing  an  equivalent  to  taking  possession  of  the 
flow  of  the  water;  the  right  having  arisen  as  a  possessory  right 
on  the  imblic  domain."  (Sec.  362.)  **The  law  of  appropria- 
tion arose  as  a  branch  of  the  law  of  possessory  rights  upon  the 
public  domain.  It  hence  took  on  the  attributes  of  a  posses- 
sory system.  The  method  of  making  an  appropriation  was  de- 
duced from  the  requisite,  of  obtaining  possession  of  the  stream. 
Actual  use  was  not  a  prerequisite  to  the  creation  of  the  right 
and  to  invoking  the  doctrine  of  relation;  actual  diversion  was 
enough,  if  with  bona  fide  intent    •    •    •    Actual  use  was  rep- 
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resented  only  by  a  bona  fide  intention;  it  did  not  have  to  be 
immediately  accomplished  to  create  a  right;  but  the  flow  could 
be  held  for  future  needs;  nonuse  was  immaterial  unless  it  was 
accompanied  with  an  actual  intent  to  permanently  abandon  the 
possession."     (Sec.  139.) 

In  proceeding  under  the  rules  and  customs  of  the  early  set- 
tlers, whether  before  or  since  the  enactment  of  the  statute,  the 
intending  appropriator  must  take  actual  possession  of  the  water; 
but  from  one  who  proceeds  under  the  statute,  actual  use  of 
the  water  cannot  be  exacted  as  a  prerequisite  to  a  completed 
appropriation.  The  statute  does  not  require  it,  but,  on  the  con- 
trary, makes  provision,  complian<ie  with  which  is  the  equivalent 
of  actual  possession.  We  quote  again  from  1  Wiel,  section  362, 
as  follows:  ** Having  found  water  that  can  be  appropriated  and 
a  proper  place  to  appropriate  it,  the  right  to  the  water  is  not 
complete  until  the  water  is  actually  taken  into  one's  possession, 
or  rather,  until  all  work  preparatory  to  the  actual  use  of  the 
water  is  completed,  since  that  is  the  equivalent  of  taking  posses- 
sion ;  it  is  the  nearest  to  possession  that  the  nature  of  the  right 
makes  possible."  Upon  the  theory  thus  advanced,  the  claimant 
who  proceeds  under  the  statute,  and  performs  the  acts  required 
as  set  forth  above,  has  a  completed  appropriation  of  water  upon 
the  completion  of  the  work  on  his  ditch,  canal,  or  other  means 
of  diversion,  even  before  the  water  is  actually  applied  to  a  bene- 
ficial use.  The  correctness  of  this  view,  we  think,  is  emphasized 
by  consideration  of  the  opposing^  doctrine.  In  Qolprado  it  is 
held  that  actual  application  of  the  water  to  a  beneficial  use  is  a 
necessary  prerequisite  of  a  completed  appropriation,  and  this 
doctrine  is  followed  in  some  of  the  other  states.  Our  Act  of 
1877,  above,  specifically  recognized  the  right  of  an  individual  to 
appropriate  water  to  rent  or  sell  to  another;  but  if  the  Colorado 
doctrine  be  invoked  here,  such  individual  could  never  make  his 
appropriation,  for,  under  the  Colorado  theory,  the  user  and  not 
the  first  individual  would  be  the  appropriator,  and  this  is  the 
only  consistent  position  to  assume,  if  actual  use  is  a  necessary 
step  to  a  completion  of  the  appropriation.    But  such  a  positioii 
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is  inconsistent  with  our  Act  of  1877,  which  was  carried  forward 
in  the  compilation  of  1887  as  section  1263,  into  the  Codes  of 
1907,  as  section  4860.  In  Oregon  it  would  seem  that  under  the 
role  there  recognized,  as  applied  to  the  supposed  case  above,  the 
original  claimant  is  dependent  upon  the  volition  of  his  customer, 
a  third  person,  and  one  a  stranger  to  his  enterprise,  to  complete 
his  appropriation  by  the  application  of  the  water  to  actual  use. 

While  the  Act  of  1870,  above,  sought  to  limit  the  right  to 
appropriate  water  for  irrigation  to  persons  or  corporations  own- 
ing or  in  possession  of  agricultural  lands,  the  provision  was 
omitted  advisedly  from  the  Codes  of  1895  and  1907,  and  it  has 
[5]  since  been  held  that  the  appropriator  need  not  be  either 
an  owner  or  in  possession  of  land  in  order  to  make  a  valid 
appropriation  for  irrigation  purposes.  (Toohey  v.  Camptell,  24 
Mont.  13,  60  Pac.  396 ;  Smith  v.  Denniff,  24  Mont.  20,  81  Am. 
St.  Rep.  408,  50  L.  R.  A.  74,  60  Pac.  398.)  Again,  Article  III, 
section  15,  of  the  Constitution  of  Montana  provides:  *'The  use 
of  all  water  now  appropriated,  or  that  may  hereafter  be  appro- 
priated for  sale,  rental,  distribution  or  other  beneficial  use 
•  •  •  shall  be  held  to  be  a  public  use."  Section  3808,  Re- 
vised Codes,  authorizes  the  formation  of  a  corporation  to  supply 
water  to  the  public ;  while  section  3819  gives  further  recognition 
to  the  same  right.  Section  4841  declares  that  the  appropriation 
must  be  for  some  useful  or  beneficial  purpose  ;l  but  the  use  to 
which  the  water  is  to  be  applied  need  not  be  immediate,  but 
[6]  may  be  prospective  or  contemplated.  \  {Toohey  v.  Camp- 
hell,  above ;  Miles  v.  Butte  Electric  cfe  Power  Co,,  32  Mont.  56, 
79  Pac.  549 ;  Smith  v.  Duff,  39  Mont.  382,  133  Am.  St.  Rep.  587, 
102  Pac.  984.) 

Assume  that  a  corporation  which  does  not  own,  control,  or 
possess  any  land  is  organized  for  the  purpose  of  selling  or  rent- 
ing water  to  settlers  to  irrigate  arid  lands ;  that  it  proceeds  under 
the  statute  to  make  its  appropriation  and  fully  complies  with 
all  the  statutory  requirements,  completes  its  distributing  system, 
and  is  ready  and  offers  to  supply  water  to  settlers  upon  demand. 
Now,  if  the  corporation  can  ever  make  an  appropriation,  it  has 
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done  80,  for  it  has  performed  every  act  which  it  can  perform. 
It  cannot  use  the  water  itself,  for  it  has  no  land  or  other  means 
of  use.  Any  further  acts  must  be  performed  by  its  customers 
who  are  to  be  the  users.  Under  such  circumstances,  the  Colo- 
rado court,  insisting  upon  actual  use  as  a  necessary  prerequisite 
to  a  valid  appropriation,  holds  that  the  corporation  is  not  an 
appropriator  at  all,  but  that  its  customers  become  the  appropri- 
ators  of  the  several  quantities  of  water  which  they  use  (1  Wiel, 
sec.  396;  2  Wiel,  sec.  1338) ;  and  this  seems  the  only  logical  con- 
clusion if  actual  use  is  necessary  to  complete  the  appropriation. 
But  such  a  result  is  a  denial  of  the  right  of  the  corporation  to 
make  an  appropriation,  a  result  which  cannot  be  reached  in  this 
state,  where  our  Constitution  and  laws  specifically  recognize  the 
right  of  a  corporation  to  make  an  appropriation,  unaided  by  the 
acts  of  third  parties.  There  may  be  lands  available  for  irri- 
gation at  the  time  the  corporation's  system  is  completed;  but 
the  corporation  cannot  compel  people  to  utilize  their  lands,  and, 
if  they  do,  it  cannot  compel  them  to  use  its  water.  If  the  appro- 
priation is  not  completed  until  the  water  is  actually  used,  it  is 
apparent  at  once  that  the  corporation's  right,  if  any  it  has,  is 
so  intangible  and  uncertain  as  to  be  of  no  value,  whatever 
amount  of  money  may  have  been  expended  on  the  work.  If  the 
land  sought  to  be  reclaimed  should  be  government  land,  the  cor- 
poration would  be  confronted  with  the  additional  difficulty  that 
it  cannot  compel  people  to  settle  upon  such  lands,  and  its  appro- 
priation would  depend  upon  the  tide  of  immigration  and  the 
wishes  of  the  settlers  when  they  do  come  in,  if  use  is  necessary 
to  complete  the  appropriation. 

In  the  note  to  Nevada  Ditch  Co.  v.  Bennett  (30  Or.  59,  45 
Pac.  472),  as  reported  in  60  Am.  St.  Rep.  777,  the  author  reviews 
the  history  of  our  water  right  law  as  disclosed  in  the  decided 
cases,  and  upon  the  particular  question  now  under  consideration 
says:  ''The  appropriation  of  water  for  sale  to  others  is  author- 
ized by  the  statutes  of  the  states  in  which  it  is  valuable  for  that 
purpose,  and  in  many  instances  the  chief,  and  even  the  sole, 
object  of  an  appropriator  is  not  that  of  any  use  by  him  in  and 
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upon  his  own  lands  or  mines,  but  the  sale  of  the  water  to  others 
who  have  mines  to  be  worked  or  lands  to  be  irrigated.  In  cases 
of  appropriation  for  the  purpose  of  supplying  water  to  others, 
we  do  not  undierstand  how  it  can  be  said  that  the  use  of  the 
water  is  an  essential  element  of  its  appropriation.  If  the  intended 
appropriator  constructs  the  works  and  appliances  necessary  for 
the  diversion  of  the  water  and  the  carrying  of  it  to  points  where 
its  nse  is  desirable  and  profitable,  and  has  actually  carried  it 
there,  or  is  ready  and  willing  to  do  so,  and  offers  it  to  all  per- 
sons who  are  willing  to  pay  for  its  use,  we  apprehend  that  his 
appropriation  is  complete,  though  the  persons  to  whom  it  is  thus 
offered  refuse  to  receive  or  use  it.  They  certainly  cannot  thus 
defeat  the  rights  of  the  diverter.*' 

To  deny  the  right  of  a  public  service  corporation  to  make  an 
appropriation  independently  of  its  present  or  future  customers, 
and  to  have  a  definite  time  fixed  at  which  its  right  attaches, 
would  be  to  discourage  the  formation  of  such  corporations  and 
greatly  retard  the  reclamation  of  arid  lands  in  localities  where 
the  magnitude  of  the  undertaking  is  too  great  for  individual 
enterprise,  if,  indeed,  it  would  not  defeat  the  object  and  purpose 
of  the  United  States  in  its  great  reclamation  projects,  for  the 
United  States  must  proceed  in  making  appropriations  of  water 
(from  the  non-navigable  streams  of  this  state  at  least)  as  a  cor- 
poration or  individual.  (Rev.  Codes,  sec.  4846;  United  States 
V.  Burley  (C.  C),  172  Fed.  615;  Burley  v.  United  States,  179 
Fed.  1,  102  C.  C.  A.  429.) 

It  is  clearly  the  public  policy  of  this  state  to  encourage  these 
public  service  corporations  in  their  irrigation  enterprises,  and 
the  courts  should  be  reluctant  to  reach  a  conclusion  which  would 
militate  against  that  i>olicy. 

It  is  impossible  to  harmonize  the  decisions  of  the  courts  upon 
the  subjects  presented.  Respectable  authority  can  be  found 
holding  contrary  to  our  view;  but  upon  a  consideration  of  our 
statutes,  the  history  of  the  law  of  appropriation,  and  the  public 
policy  of  this  state,  we  base  our  conclusion  that,  as  to  a  public 
[7}    service  corporation,  its  appropriation  is  complete  when  it 
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has  fully  complied  with  the  statute  and  has  its  distributing  sys- 
tem completed  and  is  ready  and  willing  to  deliver  water  to  users 
upon  demand,  and  offers  to  do  so.  The  right  thus  obtained  may 
be  lost  by  abandonment  or  nonuser  for  an  unreasonable  time 
(1  Wiel,  sec.  569),  but  cannot  be  made  to  depend  for  its  exist- 
ence in  the  first  instance  upon  the  voluntary  acts  of  third  par- 
ties— strangers  to  its  undertaking.  The  appellant  here  is  a 
public  service  corporation  {State  ex  rel.  Milsted  v.  Butte  City 
W.  Co.,  18  Mont.  199,  56  Am.  St.  Rep.  575,  32  L.  R.  A.  697,  44 
Pac.  966 ;  Outierres  v.  Albuquerque  L.  &  I.  Co.,  188  U.  S.  545, 
47  L.  Ed.  588,  23  Sup.  Ct.  Rep.  338;  2  Wiel,  sec.  1260),  as  were 
its  immediate  predecessors,  while  the  original  appropriators  of 
the  right  claimed  by  appellant  were  private  individuals. 

If  our  statute  does  not  by  express  terms,  it  does  by  fair 
[8]  implication,  require  that,  at  the  time  of  taking  the  initial 
steps,  the  claimant  must  have  an  intention  to  apply  the  water  to 
a  useful  or  beneficial  purpose.  {Power  v.  Stuitzer,  21  Mont. 
523,  55  Pac.  32;  Toohey  v.  Campbell,  above;  Miles  v.  Butte  Eleo 
trie  &  Power  Co.,  above;  Smith  v.  Duff,  above.)  The  law  will 
not  encourage  anyone  to  play  the  part  of  the  dog  in  the  mant^er, 
and  therefore  the  intention  must  be  bona  fide  and  not  a  mere 
afterthought.  {Nevada  County  cfe  8,  C,  Co.  v.  Kidd,  37  CaL 
282.) 

Tho  appropriator's  need  and  facilities,  if  equal,  measure  the 
[9}  extent  of  his  appropriation,  {Say re  v.  Johnson,  33  Mont. 
15,  81  Pac.  389.)  If  his  needs  exceed  the  capacity  of  his  means 
of  diversion,  then  the  capacity  of  ditch,  etc.,  measures  the  extent 
of  his  right.  {McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  648.) 
If  the  capacity  of  his  ditch  exceeds  his  needs,  then  his  needs 
measure  the  limit  of  his  appropriation.  {Toohey  y.  CampbeU, 
above.) 

We  find,  then,  from  this  record  that,  at  the  timo  of  the  initia- 
tion of  appellant's  right  in  1892,  there  was  a  useful  and  bene- 
ficial purpose  to  which  the  water  to  be  appropriated  could  be 
applied;  that  Lee,  Hall,' and  Hatch  were  qualified  to  make  an 
appropriation;  that  they  had  the  bona  fide  intention  at  the  time 
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to  apply  th«  water,  which  they  sought  to  appropriate,  to  a  use- 
ful and  beneficial  purpose ;  that  they  posted  the  required  notice 
at  the  point  of  diversion,  filed  the  notice  with  the  county  clerk 
and  recorder  within  the  time  required  by  law,  commenced  the 
work  of  constructing  the  canal  by  which  the  water  was  to  be 
diverted,  within  the  period  limited  by  the  statute;  that  they  and 
their  successor,  the  Holland  Irrigation  &  Canal  Company,  pros- 
ecuted the  work  with  reasonable  diligence  and  completed  it  by 
1895  or  1896,  which,  considering  the  magnitude  of  the  under- 
taking, waa  within  a  reasonable  time ;  that  the  notice  posted  and 
the  one  filed  for  record  claimed  more  than  2,200  inches;  that 
the  canal,  when  completed,  had  a  carrying  capacity  of  2,200 
inches,  or  such  less  amount  as  the  flume  mentioned  herein  would 
carry  if  that  amount  was  less  than  2,200  inches ;  that  the  lands 
available  for  irrigation  under  the  canal  would  require  the  amount 
claimed;  and  that,  upon  completion,  the  canal  company  was  in 
a  position  to  offer,  and  did  offer,  the  water  to  actual  and  pros- 
pective users — and  these  questions  are  not  to  be  retried.  Upon 
the  other  questions  involved  the  evidence  is  too  indefinite  to 
enable  us  to  make  final  disposition  of  the  cause. 

Upon  the  facts  stated,  our  conclusion  is  that  the  appropriation 
was  actually  completed  upon  the  completion  of  the  canal;  that 
the  right  related  back  to  the  date  when  the  notice  was  posted; 
that  a  valid  appropriation  of  2,200  inches,  or  such  less  amount 
as  the  flume  would  carry,  was  made;  and  that  this  appellant  is 
entitled  to  a  decree  for  that  amount,  unless  the  whole  or  a  por- 
tion of  the  original  appropriation  has  been  lost  by  abandonment 
or  nonuser  for  an  unreasonable  lengtTi  of  time. 

It  appears  that  the  cause  was  determined  ux)on  an  erroneous 
theory,  and,  in  justice  to  aU  parties  concerned,  the  judgment 
and  order  refusing  a  new  trial  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial  as  to  appellant's  right  as  indicated 
above,  and  it  is  accordingly  so  ordered. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Beantly  and  Mr.  Justice  Smith  concur. 
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ZVANOVICH,  Appellant,  v.  GAGNON  &  CO.,  Respondent. 

(No.  3,085.) 
(Sabmitted  Febniarj  17,  1912.    Decided  March  5.  1912.) 

[122  Pao.  272.] 

Personal     Injuries — Master     and     Servant — Evidence — Insuf- 
ficiency— Nonsuit — Appeal  and  Error — Offer  of  Proof. 

Appeal  and  Error — Harmless  Error — Striking  Out  Evidence. 

1.  It  was  not  reversible  error  to  strike  out  testimony  of  a  witnesSy 
where  there  was  other  testimony  of  the  samo  witness  to  practically  the 
same  effect. 

Same — Presentation  Below — Offer  of  Proof. 

2.  Where  one  desires  to  preserve  for  review  a  ruling  which  sustain* 
an  objection  to  a  question,  he  must  show  by  an  offer  of  proof  what 
the  answer  would  be. 

Negligence — Actions— Issues. 

3.  The  issue  of  negligence  or  contributory  negligence  is  for  the  jury 
when  a  fairly  disputed  question;  but  if  the  evidence  is  perfectly  clear, 
it  is  for  the  court  to  decide. 

Master  and  Servant — ^Personal  Injuries — Action — Evidence — Sufficiency. 

4.  In  an  employee's  action  for  personal  injuries,  received  from  fall- 
ing into  an  open  shaft  in  a  building  under  construction,  evidence  held 
to  sustain  a  finding  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence which  was  responsible  for  his  injury. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Jf. 
Clements,  Judge. 

Action  by  Charles  Zvanovicli  against  Gagnon  &  Co.  From  a 
jndgment  of  nonsuit,  plaintiff  appeals.    Affirmed. 

Messrs,  C.  A.  Spaulding,  and  Homsr  Q.  Murphy,  for  Appel- 
lant, submitted  a  brief,  and  one  in  reply  to  that  of  Ilespondent; 
Mr.  Spaulding  argued  the  cause  orally. 

Messrs.  Eremer,  Sanders  dk  Kremer  submitted  a  brief  in  be- 
half of  Respondent;  Mr.  Louis  P.  Sanders  argued  the  cause 
orally. 

LIE.  JUSTICE  SmTH  delivered  the  opinion  of  the  court 

On  the  twenty-eighth  day  of  November,  1910,  the  defendant 
corporation  was  engaged  in  the  construction  of  the  new  wings. 
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or  additions,  to  the  state  capitol  building  at  Helena,  and  plain- 
tiff was  in  its  employ  as  a  laborer  .or  ''boom"  man;  his  duties 
being  to  shift  and  guide  the  boom  of  a  large  derrick  used  in 
hoisting  building  materials  from  the  ground  to  different  places 
on  the  building.  He  charges  that,  in  disregard  of  its  duty  to 
use  ordinary  care  to  furnish  him  a  reasonably  safe  place  in  which 
to  work,  it  carelessly  left  an  open  shaft  in  the  building  un- 
guarded, and,  while  passing  through  the  building  for  the  pur- 
pose of  seeking  a  place  to  urinate,  as  he  had  been  tacitly  invited 
to  do  by  the  defendant  by  its  failure  to  erect  a  toilet-house  at 
or  near  the  place  where  he  was  working,  he  fell  into  the  un- 
guarded shaft,  and  was  injured.  The  defendant  denied  any 
negligence  on  its  part,  and  interposed  as  affirmative  defenses 
(a)  that  plaintiff  fell  into  the  shaft  through  his  own  careless- 
ness; and  (b)  fhat  he  knew  of  the  condition  of  the  building  and 
situation  of  the  shaft  and  assumed  the  risks  incident  thereto. 
At  the  dose  of  plaintiff's  case,  the  defendant  moved  for  a  non- 
suit on  the  grounds,  among  others,  that  his  evidence  showed, 
as  a  matter  of  law,  that  he  was  guilty  of  oontributory  negligence 
and  assumed  the  risk.  The  motion  was  granted,  and  judgment 
entered  for  the  defendant.    Plaintiff  appeals. 

Plaintiff  testified:  **I  am  thirty-two  years  old.  I  was  work- 
ing for  Qagnon  &  Co.  a  couple  of  months  before  I  got  hurt, 
working  on  the  derrick  aU  the  time.  It  was  the  custom  of  the 
men  when  they  urinate  to  go  any  place  they  can  find,  so  that 
nobody  can  see  them.  I  seen  the  men  and  the  boys  and  the 
superintendent  do  that.  They  see  us  a  good  many  times,  and 
everybody  knows  that  and  don't  stop  us.  The  main  toilet  on 
the  ground  fioor  of  the  capitol  building  was  away  over  to  the 
back  door,  and  you  have  got  to  go  into  the  building.  I  didn't 
go  into  the  main  toilet  on  the  morning  I  was  hurt,  because  I  was 
awful  busy,  and  I  cannot  hold  my  water  no  more.  I  was  work- 
ing close  to  the  door  where  I  went  in ;  so  I  walked  in,  rushed  in, 
and  I  walked  right  in  the  door.  The  door  was  closed;  then  I 
walked  right  in  and  walked  right  straight  that  way  and  turned 
on  my  right ;  then  I  walked  a  couple  of  steps;  and  then  I  stepped 
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right  into  the  hole  and  fell  down.  There  was  nothing  gaard- 
ing  three  sides  of  the  shaft,'  I  had  been  in  this  building  prior 
to  November  28,  but  had  never  been  in  this  particular  part.  I 
never  knew  anything  about  the  hole.  When  I  went  in,  two  car- 
penters were  working  in  there,  and  the  door  was  wide  open.  I 
stepped  about  two  steps  from  the  door,  and  the  third  one  I 
walked  right  into  it  I  have  been  working  about  buildings  most 
of  the  time  for  the  last  twelve  years,  and  I  knew  how  buildings 
were  constructed.  I  had  been  working  on  the  north  side  of  the 
west  wing  for  some  time,  anyway.  I  never  urinated  in  the 
new  building  only  that  time  when  I  fell  down.  I  was  working 
about  seventy  feet  from  the  rear  door  of  the  old  building. 
Whenever  I  wanted  to  answer  a  call  of  nature,  other  than  urin- 
ating, I  had  frequently  been  back  to  the  toilet  in  the  capitol 
building;  the  men  used  the  toilet  for  that  purpose.  I  knew, 
before  my  injury,  that  I  had  a  right  to  go  there,  if  I  wanted  to. 
My  duties  required  me  to  be  on  the  outside  most  of  the  time. 
When  I  was  working  on  the  other  side,  we  used  to  go  behind  a 
pockpile  to  urinate.  I  said  I  urinated  once  before  in  the  build- 
ing on  the  left-hand  side,  not  on  the  inside.  I  never  went  in 
there  before  in  that  building.  As  to  whether  I  ever  urinated 
on  the  inside  of  the  wings  before  I  was  hurt,  well,  I  was  once 
in  there  before,  in  the  west  wing.  I  was  working  there  for  a 
couple  of  months,  and  only  urinated  on  the  inside  of  the  build- 
ing once  before  the  time  when  I  was  hurt.  That  time  I  went 
into  the  west  wing  through  the  door.  I  urinated  on  the  east 
side.  I  went  straight  out,  away  on  the  other  side,  close  to  the 
window ;  then  I  would  turn  right  back  and  walk  right  out  again. 
I  went  in  the  same  door.  I  didn't  go  in  the  same  way,  because 
it  just  happened  that  way.  I  went  there  to  urinate  on  the  morn- 
ing, just  because  it  was  the  nearest  place  to  go,  for  one  thing; 
and  another  thing,  I  was  awfully  busy,  too  busy  to  leave  the 
place  where  we  were  hoisting  a  big  stone.  Question  by  Counsel : 
What  have  you  to  say  as  to  whether  the  buildings  you  ever 
worked  on  had  shafts  open  like  this,  and  as  to  whether  they  were 
guarded  or  notT    Mr.  Sanders:  Objected  to  as  incompetent^ 
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irrelevant,  and  immaterial,  and  not  within  any  of  the  issues 
raised  by  the  pleadings.  Court:  Objection  sustained.  (Excep- 
tion by  plaintiff.)"  Plaintiff  continuing:  *'The  door  of  the 
main  capitol  building  under  the  stairway  must  be  150  feet  from 
where  I  was  working  on  the  outside,  and  the  door  I  went  into 
was  maybe  twenty  to  thirty  feet.  It  was  between  ten  and  eleven 
o'clock  in  the  morning  when  I  got  hurt.  There  wasn't  any  win- 
dow at  the  place  I  fell  down.  There  was  a  window  just  across 
from  that  door;  there  was  another  window  on  the  other  side, 
over  twenty  feet  away.  There  is  room  there  about  twenty  feet 
square;  but  it  was  dark  in  there.  On  the  side  where  the  hole 
was  it  was  absolutely  dark;  you  couldn't  see  anything;  it  was 
just  S3  dark  as  midnight.  I  went  in  there  on  another  occasion 
to  urinate  and  turned  to  the  left.  I  went  straight  back  across 
that  time,  because  I  was  close  to  the  light,  close  to  the  window 
on  the  south  side.  On  this  occasion,  instead  of  going  straight 
that  way,  I  just  happened  that  way  to  turn  to  my  right,  and  I 
fell  into  the  hole.  The  window  was  not  in  the  same  condition 
the  first  time  as  the  second  time;  it  was  very  light  in  there  the 
first  time.  I  just  went  straight  ahead.  I  never  noticed  and 
never  looked  on  that  side;  that  is  the  reason  I  never  saw  the 
hole.  I  know  the  light  was  all  around  that  20x20.  If  I  had 
gone  straight  ahead,  the  day  I  went  in  there,  toward  the  light, 
I  would  have  been  all  right.  I  didn't  do  that,  because  this  was 
the  soonest  way  to  go.  I  was  going  just  behind  the  door  to  get 
through  with  my  business,  and  go  right  out  and  attend  to  my 
work  again,  and  I  went  in  there  in  the  dark,  instead  of  going 
where  it  was  light.  When  I  first  went  in  there,  the  window 
hadn't  been  boarded  up,  and  nothing  left  but  a  pane  of  glass 
in  the  center.  I  tried  to  get  in  behind  the  door  to  urinate.  I 
mean,  I  got  in  front  of  the  door.  I  went  in  fast;  I  was  in  a 
hurry  and  rushed  right  in  there.  I  was  walking  fast.  I  opened 
the  door  and  walked  right  in  fast,  and  kept  on  walking  fast,  and 
down  I  went." 

Oscar  Hanson  testified :  ''The  shaft  had  been  open  since  June. 
There  were  several  4x4  stuck  up  on  it,  about  eighteen  inches 
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OP  two  feet  apart.  A  man  would  have  to  go  between  them  on 
November  28  to  get  into  the  shaft.  I  don't  think  he  would 
have  to  squeeze  between  them  in  order  to  fall  in.  These  up- 
rights would  be  removed  in  course  of  construction;  they  were 
put  there  to  support  the  concrete  floor  above  in  the  course  of 
construction  of  the  building.  Partition  tilings  were  to  be  in- 
stalled in  their  place.    This  was  a  shaft  for  an  elevator.'' 

1.  It  is  contended  that  the  court  erred  in  striking  out  the 
testimony  of  the  plaintiff,  heretofore  quoted,  to  the  effect  that 
[1]  he  saw  men  and  boys  and  the  superintendent  urinate  in 
the  building,  and  ''everybody  knows  that  and  don't  stop  us." 
No  reversible  error  can  be  predicated  upon  the  ruling.  The  wit- 
ness was  allowed  to  testify  that  he  saw  the  superintendent  and 
his  coemployees  urinate  in  the  building.  This  testimony  was 
practically  the  same  as  that  stricken  out.  The  expressed  theory 
of  the  trial  court  was  that,  so  long  as  the  evidence  failed  to  dis- 
close any  objection  thereto  on  the  part  of  those  in  charge  of  the 
work  of  construction,  it  would  be  presumed  that  plaintiff  and 
his  coemployees  were  permitted  to  urinate  "wherever  they 
pleased."  This  theory  was  in  favor  of  the  plaintiff,  and  we 
shall  assume  that  it  was  correct;  that  is  to  say,  we  shall  assume 
that  he  was  acting  within  the  scope  of  his  employment  when  he 
was  injured. 

2.  It  is  contended  that  the  court  erred  in  sustaining  an  objec- 
tion to  the  question  propounded  to  the  plaintiff  ''whether  the 
buildings  he  ever  worked  on  had  shafts  open  like  this,  and 
whether  they  were  guarded  or  not."  It  was  the  duty  of  the 
[2}  appellant  to  make  the  record  show  prejudicial  error.  We 
have  no  means  of  knowing  what  the  answer  to  the  interrogatory 
would  have  been.  If  he  had  answered  that  all  buildings  he  ever 
worked  on  had  open,  unguarded  elevator  shafts,  like  the  one  in 
question,  the  answer  would  have  availed  him  nothing;  in  fact, 
it  would  have  been  to  his  prejudice.  An  offer  of  proof  should 
have  been  made.  Iji  the  absence  of  such  offer,  no  prejudice  is 
disclosed.  {State  v.  Byrd,  41  Mont.  585,  111  Pac.  407  j  Tague 
V.  John  Caplice  Co.,  28  Mont  51,  72  Pac  297.), 
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3.  We  think  the  plaintiff  was  properly  nonsuited,  for  the 
reason,  as  disclosed  by  his  own  testimony,  that  he  was  guilty  of 
contributory  negligence.  We  shall  assume^  without  analyzing 
the  testimony  on  that  i)oint,  that  the  act  of  the  defendant  in 
leaving  the  elevator  shaft  unguarded  was  negligence.  The  rule 
[3}  k  that,  if  the  issue  of  negligence  or  contributory  negli- 
gence is  a  fairly  disputed  question  of  fact,  it  must  be  resolved 
by  the  jury ;  but  if  the  evidence  is  perfectly  clear,  it  is  for  the 
court.  {WcM  V.  Helena  St  By.  Co.,  12  Mont.  44^^1,  29  Pac. 
721.)  We  think  this  evidence  is  so  clear  and  convincing  that 
reasonable  men  of  fair  and  unbiased  minds  cannot  differ  as  to 
its  effect.  The  plaintiff  was  employed  on  the  outside  of  the 
[4]  building;  a  toilet  had  been  reserved  for  his  use  about  150 
'  feet  distant ;  he  had  used  it  on  different  occasions  during  the 
two  months  of  his  employment;  once  he  had  entered  the  west 
wing  through  the  north  door,  the  same  door  that  he  used  on  the 
day  of  his  injury,  for  the  purpose  of  urinating.  On  that  oocar 
don,  he  passed  directly  across  the  corridor,  a  distance  of  about 
twenty  feet,  to  a  lighted  place  on  the  south  side  of  the  wing. 
On  the  morning  of  the  day  in  question,  he  left  his  work  on  the 
outside,  opened  the  door,  ** walked  right  straight  that  way," 
and  then,  instead  of  continuing  across  the  corridor  to  the 
lighted  portion  of  the  building,  a  distance  of,  perhaps,  eighteen 
feet,  excluding  the  steps  he  had  already  taken,  he  turned 
abruptly  to  the  right,  without  **  noticing  and  never  looking  on 
that  side,  toward  a  spot  which  was  as  dark  as  midnight,"  and 
fell  into  the  elevator  shaft.  No  negligence  is  predicated  upon 
the  action  of  the  defendant  in  maintaining  the  shaft  at  the  point 
in  question.  It  was  properly  located  there.  But  the  plaintiff 
maintains  that  it  was  unguarded.  Even  so,  his  own  negligent 
conduct  was  a  proximate  cause  of  his  injury.  He  hurriedly  left 
his  work,  rushed  into  the  building,  advancing  toward  a  spot 
which  was  sufiSciently  lighted  to  enable  carpenters  to  work  there, 
and  which  he  had  used  before,  abruptly  turned  at  right  angles 
toward  a  x>ortion  of  the  building  with  which  he  was  altogether 
unfamiliar,  and  into  which  he  could  not  see  on  account  of  the 
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intense  darkness,  and  fell  into  the  shaft,  all  ''because  it  just 
happened  that  way."  He  was  thirty-two  years  old  and  had 
had  twelve  years'  experience  about  the  construction  of  buildings. 
His  testimony  shows  that  he  is  bright  and  alert  mentally,  and, 
with  his  experience,  he  must  have  known  that  he  was  liable  to 
injury  in  rushing  into  dark  portions  of  a  building  in  course  of 
construction  of  the  magnitude  of  the  west  wing  of  the  capitol. 
He  knew  that  the  light  ''was  all  around  that  20x20,"  and  if 
he  had  gone  straight  ahead  he  "would  have  been  all  right." 
He  did  not  do  that,  "because  this  was  the  soonest  way  to  go." 
He  was  "just  going  behind  the  door,  and  so  went  in  there  in 
the  dark,  instead  of  going  where  it  was  light."  He  "went  in 
fast";  he  was  in  a  hurry,  and  "rushed  right  in  there,  and  kept 
on  walking  fast,"  and  "down  he  went."  In  other  words,  he 
voluntarily  chose  a  method  of  procedure  which  might,  and  did, 
result  to  his  injury  in  preference  to  a  perfectly  safe  one,  which 
he  had  previously  employed  under  substantially  the  same  cir- 
cumstances. His  course  was  clearly  and  manifestly  negligent, 
and  he  is  himself  responsible  for  the  injuries  resulting  there- 
from. The  situation  disclosed  no  emergency  which  would  tend 
to  distract  his  attention  or  confuse  his  mind,  or  in  any  way  jus- 
tify his  rash  conduct. 

In  the  case  of  Massey  v.  Seller,  45  Or.  267,  77  Pac.  397,  it 
appeared  that  the  plaintiff  fell  into  an  unguarded  elevator  shaft. 
Mr.  Justice  Wolverton  said  for  the  court,  in  commenting  upon 
the  conduct  of  the  plaintiff:  "Now,  if  it  was  so  dark  in  there 
that  he  could  'see  nothing,'  it  was  certainly  an  act  of  folly  on 
his  part  to  enter  on  a  cruise  of  exploration  and  discovery,  with- 
out stopping  to  determine  whether  it  was  safe  to  proceed.  To 
bolt  headlong  into  a  place  little  known,  and  where  the  senses 
cannot  take  note  of  it,  is  not  the  act  of  a  prudent  man,  and  there 
is  no  chance  for  any  other  inference  or  deduction  concerning  it. 
Reasonable  minds  could  not  come  to  any  other  conclusion  touch- 
ing it,  so  that  there  is  nothing  for  the  jury  to  determine,  and 
the  trial  court  very  properly  declared  the  result,  as  a  matter  of 
law."     (See  Johmon  v.  Maiette,  34  Mont.  477,  87  Pac.  447;  Mc- 
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Cann  v.  Atlantic  Mills,  20  E.  I.  566,  40  Atl.  500;  Piper  ▼.  Cam- 
bria Iron  Co.,  78  Md.  249,  27  Atl.  939 ;  Oeis  v.  Tennessee,  C.  I. 
&  R,  Co.,  143  Ala.  299,  39  South.  301 ;  Bridger  v.  Greskam,  111 
Ga.  814,  35  S.  B.  677;  Hilsenbeck  v.  Ouhring,  131  N.  Y.  674, 
30  N.  E.  580;  Gillespie  v.  John  W.  Ferguson  Co.,  78  N.  J.  L. 
470,  74  Atl.  460;  see,  also,  Meekan  t.  Oreat  Northern  By.  Co., 

43  Mont.  72,  114  Pac.  781,  and  Moli  v.  Northern  Pac.  By.  Co., 

44  Mont.  471, 120  Pac.  809.) 
The  judgment  is  affirmed. 

Affirmed, 

Mr.  Chief  Justigb  Bbantly  and  Mb.  Justigb  Hollowat 
concur. 


CASES   DETERMINED 

IN  THS 

SUPREME  COURT 

MARCH  TERM,  1912. 


The  Hon.  Thbodobjb  Bbantlt,  Chief  Justice. 

Thx  Hon.  Henby  C.  Smith,  ^ 

y  AflBOciate  JnsticeB. 
Thx  Hon.  William  L.  Hollowat,  j 


STATE  EX  BEU  RYAN,  Appellant,  v.  BOABD  OF  ALDER- 
MEN, Bbspondsnt. 

(No.  a,i38.) 
(Submitted  Marcli  4,  1912.    Decided  March  7,  1912.) 

[122  Pac.  509.] 

Cities   and   Towns — Public   Officers — Aldermen — Misconduct — 
Removal — Evidence — Suff^ency — Intent, 

Cities  and  Towns — ^Aldermen — ^A^^ts  of  Mnnieipalitj — Good  Faith. 

1.  Aldermen,  like  other  of&^rs  of  a  municipal  oorporation,  are  agents 
of  the  mundcipallty,  and  as  such  must  use  the  discretion  which  thej 
have  in  the  exercise  of  their  powers,  in  good  faith  for  thq  benefit  of 
their  principal. 

Same — Misconduct — Endence— Sufficiency. 

2.  Held,  that  an  alderman  was  properly  found  guilty  of  misconduct 
in  office  and  removed,  on  the  grounds  that  in  his  capacity  as  an  attor- 
ney at  law  he  defended  one  charged  with  conducting  business  without 
paying  a  license  tax,  and  accepted  a  retainer  to  prosecute  a  suit  against 
the  town  for  damages  and  an  injunction  in  regard  to  a  sewer. 

Same — ^Public  Officers — Bemoval — ^Miscondnct — ^Willfulness. 

3.  To  justify  removal  of  an  officer  for  misconduct,  it  is  not  neces- 
sary that  the  actions  made  the  basis  of  the  charge  against  him  must 
have  been  willful;  the  official  doing  of  an  act  may  constitute  mi»- 
eonduct,  although  there  was  no  corrupt  or  malicious  motive. 

(188) 
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Appeal  from  District  Court,  Teton  County;  E.  H.  Ewing, 
Judge. 

Writ  of  review,  at  the  relation  of  David  J.  Ryan,  against  the 
Board  of  Aldermen  of  the  town  of  Conrad.  From  an  adverse 
judgment,  relator  appeals.    AfiSrmed. 

Cause  submitted  on  briefs  of  counseL 

Mr,  David  J.  Byan,  pro  se. 

Mr.  B.  M.  Hattersley,  for  Respondent. 

The  charges  preferred  against  the  appellant  amount  to  charges 
of  improper  conduct  in  accepting  employment  inoompatible  to, 
or  conflicting  with,  that  of  a  councilman.  Offices  are  said  to  be 
incompatible  aad  inconsistent  so  that  they  cannot  be  executed 
by  the  same  person,  first,  when,  from  the  multiplicity  of  business 
in  them,  they  cannot  be  executed  with  care  and  ability ;  or,  sec- 
ond, when,  because  subordinate  and  interfering  with  each  other, 
it  is  the  presumption  that  they  cannot  be  executed  with  impar- 
tiality and  honesty.  {State  v.  Jones,  130  Wis.  572,  118  Am.  St. 
Rep.  1042,  10  Ann.  Cas.  696,  8  L.  R.  A.,  n.  s.,  1107,  110  N.  W. 
431;  State  v.  Ooff,  15  R.  I.  505,  2  Am.  St.  Rep.  921,  9  Atl. 
226;  note  to  Attorney  General  v.  Oakman,  126  Mich.  717,  86  Am. 
St.  Rep.  578,  86  N.  W.  151.)  An  office-holder  cannot  hold  an- 
other office  or  employment  whose  functions  are  inconsistent  or 
incompatible.  (29  Cyc.  1381,  and  cases  noted;  State  v.  Jones, 
supra;  State  v.  Ooff,  supra;  Attorney  General  v.  OaJcman,  supra; 
Bex  V.  Letherby,  11  Ont.  W.  R.  9292.)  The  officers  of  a  muni- 
cipal corporation,  like  those  of  a  private  corporation,  are  agents 
of  the  corporate  body.  {Capital  Gas  Co.  v.  Young,  109  Cal.  140, 
29  L.  R.  A.  463,  41  Pac.  870.) 

A  director  of  a  private  corporation  cannot  create  any  relation 
making  his  personal  interests  antagonistic  to  those  of  the  corpo- 
ration. (10  Cyc.  790,  and  cases  noted;  Capital  Gas  Co.  v.  Young, 
supra.)  A  person  who  is  agent  for  two  parties  cannot,  in  the 
absence  of  express  authority  from  each,  represent  them  both  in 
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a  transaction  in  which  they  have  contrary  interests.  (31  Cyc. 
1432,  and  cases  cited;  1  Morawetz  on  Corporations,  see.  528.) 
The  duty  of  an  officer,  either  of  a  public  or  private  corporation, 
or  of  an  agent,  not  to  accept  incompatible  employment,  is  analo- 
gous to  the  duty  of  an  attorney,  growing  out  of  the  relation  be- 
tween himself  and  his  client,  to  devote  all  his  skill  and  diligence 
to  the  interests  of  his  client,  and  he  cannot  act  for  the  adverse 
pRarty  in  the  same  suit,  even  though  his  motives  are  honest.  (4 
Cyc.  920,  and  cases  cited;  In  re  Cowdery,  69  Cal.  32,  58  Am.  St. 
Rep.  545, 10  Pac.  47.) 

ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  judgment  from  which  this  appeal  is  prosecuted  reads  as 
follows:  **0n  the  eighth  day  of  September,  1911,  David  J.  Ryan 
made  application  to  the  undersigned  judge  of  said  court  for  a 
writ  to  review  the  action  and  proceeding  of  the  town  council 
of  the  town  of  Conrad,  Montana,  in  removing  the  said  David  J- 
Ryan  from  office  as  alderman  of  said  town ;  and  thereupon,  and 
on  the  same  day  the  writ  of  review  was  granted,  and  the  board 
of  aldermen  of  the  town  of  Conrad,  Montana,  were  ordered  to 
certify  and  return  to  the  said  judge,  on  the  sixteenth  day  of 
September,  1911,  at  10  o'clock  A.  M.,  at  his  chambers  in  the  city 
of  Great  Falls,  Cascade  county,  Montana,  all  proceedings  of  said 
town  council  pertaining  to  the  removal  of  said  David  J.  Ryan 
from  office;  that  on  the  sixteenth  day  of  September,  1911,  the 
said  board  of  aldermen  certified  all  the  proceedings  as  ordered, 
from  which  it  appears  to  the  satisfaction  of  said  judge  : 

"First.  That  the  said  David  J.  Ryan  was  prior  to  the  twenty- 
first  day  of  August,  1911,  one  of  the  duly  elected,  qualified,  and 
acting  aldermen  of  the  town  of  Conrad,  Montana, 

'*  Second.  That  on  the  fourteenth  day  of  August,  1911,  the  fol- 
lowing written  charges  were  preferred  against  the  said  David  J* 
Ryan,  as  alderman  of  said  town  of  Conrad,  by  the  mayor  thereof, 
to- wit: 
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"  'Conrad,  Mont,  August  14, 1911. 

**  'To  the  Town  Council  of  the  Town  of  Conrad,  Montana — Gen- 
tlemen : 

*'  *I  hereby  prefer  charges  against  Councilman  David  J.  Ryan, 
on  the  following  grounds: 

"  'First.  That  he  was  guilty  of  improper  conduct,  in  that 
while  a  member  of  the  town  council  of  the  said  town  of  Conrad, 
he  defended  Joseph  Papillion  in  the  case  of  said  town  of  Conrad 
against  Joseph  Papillion  on  charge  of  operating  without  license. 

"  'Second.  That  he  was  and  is  guilty  of  improper  conduct,  in 
that  while  a  member  of  the  town  council  of  the  town  of  Conrad, 
he  was  and  is  employed  by  Florian  Nigg  to  prosecute  his  suit 
against  the  town  of  Conrad  for  damages  and  an  injunction 
against  the  sewer  system  of  said  town. 

"  'I  most  respectfully  ask  that  a  date  be  set  for  a  hearing  as 
to  said  charge. 

"  'Respectfully  submitted, 

"  'F.  H.  Pings,  Mayor.' 

"Which  written  charges  were  entered  upon  the  journal  of 
oouneil  on  the  fourteenth  day  of  August,  1911. 

"Third.  That  on  the  fourteenth  day  of  August,  1911,  the  said 
town  council  set  the  twenty-first  day  of  August,  1911,  as  the 
regular  meeting  of  the  council,  as  a  time  for  which  a  hearing 
would  be  had  on  said  charges. 

"Fourth.  That  on  the  twenty-first  day  of  August,  1911,  at 
the  regular  meeting  of  the  council,  a  hearing  and  trial  by  the 
said  board  of  aldermen  was  duly  had,  at  which  time  said  David 
J.  Ryan  acted  as  his  own  counsel,  and  the  town  of  Conrad  was 
represented  by  attorney  R.  M.  Hattersley. 
'  "Fifth.  After  the  said  trial  the  said  town  council,  by  a  two- 
thirds  vote  of  all  the  members  elect,  found  the  charges  against 
the  said  David  J.  Ryan  true  and  removed  him  from  office  as 
alderman  of  said  town. 

"Prom  the  following  [foregoing?]  facts,  the  said  judge  finds 
the  following  conclusions  of  law:  (1)  That  the  board  of  alder- 
men of  Conrad,  Montana,  had  jurisdiction  to  remove  the  said 
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David  J.  Ryan,  as  alderman  of  said  town.  (2)  That  the  said 
board  of  aldermen  of  Conrad,  Montana,  r^olarly  pursued  its 
authority  in  said  matter.  Wherefore  it  is  ordered,  adjudged,  and 
decreed  that  the  action  of  the  board  of  aldermen  of  the  town  of 
Conrad,  Montana,  in  removing  the  said  David  J.  Ryan  from 
office  as  alderman  of  said  town,  be,  and  the  said  [samef]  is, 
hereby  affirmed.    Dated  this  tenth  day  of  October,  1911." 

The  first  question  involved  is  whether  the  charges  filed  by  the 
mayor  constituted  misconduct  in  office  on  the  part  of  the  relator. 
We  may  preface  our  remarks  with  the  statement  that  proceed- 
ings of  this  nature  are  designed  to  be  summary,  untechnical, 
and  informal;  and  necessarily  so,  because  they  are  intended  to 
be  carried  forward  by  city  and  town  officials  who  are  not  versed 
in  the  nice  technicalities  of  practice  and  procedure  in  the  courts. 
The  substance  of  the  first  charge  is  that  the  relator,  while  a  mem- 
ber of  the  town  council,  performed  services  as  an  attorney  in 
court,  in  behalf  of  one  Papillion,  who  was  accused,  by  the  town, 
of  having  failed  to  pay  a  license  fee  before  engaging  in  business, 
and  that  he,  as  such  attorney,  defended  PapiUion  against  said 
charge,  and  thereby  voluntarily  placed  himself  in  a  situation  of 
opposing,  as  attorney,  the  purpose  of  the  town  of  which  he  was 
a  councilman,  in  seeking  to  punish  Papillion  for  an  infraction 
of  the  law.  The  gravamen  of  the  second  charge  is  that,  while 
a  member  of  the  town  council,  he  voluntarily  accepted  employ- 
ment, as  an  attorney,  from  Florian  Nigg,  to  prosecute  a  certain 
suit  against  the  town  for  damages  and  an  injunction  growing  out 
of  a  controversy  relating  to  the  sewer  system  of  the  town.  Did 
the  course  pursued  by  him  constitute  misconduct  in  office  f 

The  power  of  the  council  to  remove  the  relator  in  a  proper  case 
is  undoubted.  Section  3218,  Revised  Codes,  declares  that  the 
officers  of  a  town  consist  of  a  mayor,  and  two  aldermen  from  each 
ward.  Section  3236,  Revised  Codes,  provides  that  the  council, 
upon  written  charges,  to  be  entered  upon  the  journal  of  its  pro- 
ceedings, after  notice  to  the  party  accused,  and  after  trial  by 
the  council,  by  a  two-thirds  vote  of  all  its  members  elect,  may 
remove  any  officer.    Section  18  of  Article  Y  of  the  state  Consti- 
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tution  provides  that  enich  officer  shall  be  removable  for  miscon- 
duct or  malfeasance  in  ofSce.  (State  ex  reL  Working  v.  Mayor 
etc.,  43  Mont.  61,  114  Pac.  777.)  The  relator  was  charged  with 
misconduct  in  his  office  of  alderman.  In  State  ex  rel.  Wynne  v. 
Examining  &  Tried  Board,  43  Mont.  389, 117  Pac.  77,  it  appeared 
that  the  relator  was  charged  with  misconduct  in  his  office  of  chief 
of  i)olice.  This  court  said:  **Any  act  involving  moral  turpitude, 
or  any  act  which  is  contrary  to  justice,  honesty,  principle,  or 
good  morals,  if  performed  by  virtue  of  oflice  or  by  authority  of 
office,  is  included  in  the  term  'misconduct  in  office.'  "  We  have 
also  held,  however,  that  a  charge  without  substance  is  no  charge. 
(Bailey  v.  Examining  &  Trial  Board,  42  Mont.  216, 112  Pac.  69.) 
What  was  the  effect  of  the  alleged  conduct  of  the  relator! 
Before  entering  upon  his  duties  as  a  member  of  the  town  board, 
he  must  have  taken  an  oath  to  support,  protect,  and  defend  the 
Constitution  of  the  United  States  and  the  Constitution  of  the 
state  of  Montana,  and  to  discharge  the  duties  of  his  office  with 
fidelity.  He  must  also  have  sworn  that  he  would  not  knowingly 
receive,  directly  or  indirectly,  any  money  or  other  valuable  thing 
for  the  performance  or  nonperformance  of  any  act  or  duty  per- 
taining to  his  office  other  than  the  compensation  allowed  by  law. 
(Mont.  Const.,  Art.  XIX,  sec.  1;  Bev.  Codes,  sec.  362.)  As  an 
attorney  at  law  he  has  heretofore  filed  in  the  office  of  the  clerk 
of  this  court  his  written  oath  of  office,  wherein  he  solemnly  obli- 
gated himself  to  faithfully  discharge  the  duties  of  an  attorney 
and  counselor  at  law  with  fidelity  to  the  best  of  his  knowledge 
and  ability.  (Rev.  (3odes,  sec.  6384.)  The  gist  of  the  charges 
is  that  he  has  voluntarily  placed  himself  in  a  situation,  as  an 
attorney,  which  disqualifies  him  from  acting  as  a  councilman  in 
any  matter  concerning  the  litigation  to  which  the  town  of  Con- 
rad is  a  party.  '*The  officers  of  a  municipal  corporation,  like 
those  of  private  corporations,  are  agents  of  the  corporate  body. 
[1]  It  is  a  cardinal  doctrine  of  the  law  of  agency  that,  whenever 
an  agent  is  invested  with  authority  to  use  any  discretion  in  the 
exercise  of  the  powers  conferred  upon  him,  it  is  an  implied  condi- 
tion that  this  discretion  shall  be  used  in  good  faith  for  the  benefit 
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of  the  principal,  and  in  accordance  with  the  true  purpose  of  the 
agent's  appointment.  To  this  extent  every  agency  which  is  not 
a  purely  ministerial  one  involves  a  fiduciary  relation  between  the 
parties."  {Capital  Oas  Co.  v.  Toung,  109  Cal.  140,  29  L.  E.  A. 
463,  41  Pac.  869.)  Let  us  suppose  that  the  questions  were  pre- 
sented to  the  town  board  whether  Papillion  should  be  prosecuted 
for  operating  without  a  license  and  whether  the  suit  of  Nigg 
should  be  defended.  Could  the  relator  take  part  in  the  deliber- 
ations of  the  council  and  act  upon  the  questions  thus  presented 
with  dispassionate,  unbiased  and  unprejudiced  judgment  for  the 
best  interests  of  the  municipality?  We  do  not  see  how  he  could 
do  so,  being  interested  in  both  matters  as  attorney  for  tiie  town's 
opponents.  Nevertheless  that  was  exactly  what  he  agreed  to  do 
when  he  qualified  as  alderman  and  took  the  oath  to  perform  the 
[2]  duties  of  his  office  with  fidelity.  A  man  cannot  legally,  or 
in  good  morals,  act  for  two  principals  whose  interests  are  conflict- 
ing. He  cannot  serve  two  masters.  As  a  counoilman  the  relator 
had  sworn  to  act  with  fidelity  to  the  interest  of  the  city,  while  as 
an  attorney  his  sworn  duty  was  to  discharge  his  obligations  to  his 
clients  with  equal  fidelity.  These  latter  duties  were  entirely  in- 
compatible with  those  which  he  had  undertaken  to  perform  for 
his  other  principal,  the  town  of  Conrad.  But  it  may  be  sug- 
gested that  every  sentiment  of  propriety  and  fair  dealing  would 
impel  him  to  refuse  to  act,  as  an  alderman,  in  any  matter  in 
which  he  was  interested  as  an  attorney.  Even  so,  he  had  taken 
an  oath  to  refrain  from  receiving,  either  directly  or  indirectly, 
any  money  or  other  valuable  thing  for  the  nonperformance  of 
any  act  or  duty  pertaining  to  his  office  of  alderman.  It  is  not 
a  violent  or  unwarranted  presumption,  we  think,  that  for  his 
services  as  an  attorney  he  was  to  be  or  had  been  compensated 
by  his  clients.  In  accepting,  or  agreeing  to  accept,  such  compen- 
sation, he,  by  implication  and  indirection,  contracted  to  abstain 
from  acting  against  their  interests,  as  an  alderman ;  and  he  fur- 
ther impliedly  agreed  either  not  to  act  in  the  interest  of  the  town 
or  not  to  act  at  all.  In  either  event  the  town  would  be  denied  the 
benefit  of  his  services  as  a  member  of  its  council,  and  we  under- 
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take  to  say  that  it  had  a  right  to  command  such  services  and  to 
insist,  through  its  proper  officers,  that  his  seat  in  the  council 
should  be  filled  by  one  who  was  uninfluenced  by  private  consid- 
erations which  were  adverse  to  its  welfare  and  advantage.  Judge 
Dillon,  in  his  wort  on  Municipal  Corporations,  fifth  edition,  sec- 
tion 477,  says:  **  'Cause  for  removal'  means  some  substantial 
shortcoming  which  renders  continuance  in  office  or  employment 
in  some  way  detrimental  to  the  discipline  and  tjfficiency  of  the 
service,  and  something  which  the  law  and  a  sound  public  opinion 
will  recognize  as  a  good  cause  for  his  no  longer  occupying  the 
place.  The  misconduct  for  which  an  officer  may  be  removed 
must,  in  general,  be  found  in  his  acts  and  conduct  in  the  office 
from  which  his  removal  is  sought.  But  to  treat  misconduct  or 
incompetency  in  the  performance  of  official  duties  as  the  only 
ground  of  removal  is  to  give  too  rigid  and  narrow  an  application 
to  the  principles  governing  the  subject.  A  cause  for  removal 
may  exist  for  acts  and  conduct  of  a  public  officer  at  a  time  when 
he  is  not  acting  in  the  performance  of  a  public  duty,  if  these  acts 
and  conduct  are  such  as  to  fairly  show  that  he  is  unfit  for  the 
place." 

In  the  case  of  Joyce  v.  City  of  Chicago,  216  HI.  466,  75  N.  E. 
184,  Mr.  Justice  Hand  said:  '*It  is  further  contended  that  the 
offense  with  which  the  plaintiff  in  error  was  charged  pertained 
to  misconduct  on  his  part  while  acting  as  a  notary  public,  and  not 
to  misconduct  on  his  part  while  acting  as  a  lieutenant  of  police, 
and  that,  although  he  may  be  guilty  of  the  charge,  it  formed  no 
proper  basis  for  his  discharge  from  office  as  a  lieutenant  of 
police.  •  •  •  "We  do  not  agree  with  the  contention  that  no 
cause  is  sufficient  for  the  removal  of  an  officer,  •  •  •  tinless 
the  offense  is  committed  while  the  officer  is  acting  strictly  within 
the  line  of  his  duty  as  an  officer." 

But  it  is  contended  that  the  written  charges  fail  to  state  a 
cause  of  action  for  misconduct  in  office,  for  the  reason  that  there 
[3]  is  no  averment  that  the  relator's  actions  were  willful.  The 
case  of  State  ex  rel.  Winsor  v.  Mayor  etc.,  10  Wash.  4,  38  Pac. 
761,  is  cited  in  support  of  the  argument.    The  decision  in  that 
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case,  however,  waa  placed  upon  the  grAtuid  that  the  statute  ex- 
pressly provided  that  the  violatioa  of  ita  provisions  must  be 
"willful."  Neither  our  Constitution  nor  the  Codes  require  that 
misconduct  in  office  shall  be  "willful"  in  order  to  justify  the 
removal  of  an  officer.  This  court,  in  effect,  decided  the  point 
adversely  to  the  contention  of  the  appellant,  in  State  ex  rel. 
Working  v.  Mayor  etc.,  supra.  Mr.  Mechem,  in  bis  work  on  Pub- 
lic OEBces  and  Officers  (section  157),  has  this  to  say;  "Miscon- 
duct, willful  maladministration,  or  breach  of  good  behavior  in 
office  do  not  necessarily  imply  corruption  or  criminal  neglect 
The  official  doing  a  wrongful  act,  or  the  official  neglect  to  do  an 
act  which  ought  to  have  been  done,  will  constitute  the  offense, 
although  there  was  no  corrupt  or  malicious  motive."  This  court, 
in  Leggatt  v.  Prideaux,  16  Mont.  205,  50  Am.  St.  Rep.  498,  40 
Pac.  377,  held  that  the  fact  that  the  officer  acted  in  good  faith  in 
taking  illegal  fees  was  not  a  defense,  and  the  same  point  waa 
again  decided  in  State  ex  rel.  Wynne  v.  Exatninirtg  <6  Trial 
Board,  supra,  and  in  State  ex  rel.  Bowe  v.  District  Court,  44 
Mont.  318,  119  Pac.  1103. 

The  judgment  is  affirmed. 

'Affirmed. 

Mb.  Justice  Hollovtat  concurs. 

J/bL  Chief  Jtisncs  Bbantlt  concurs  in  the  result. 
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BAILEY,  Respondent,  v.  EXAMINING  AND  TRIAL  BOARD 

ET  AL.,  Appellants. 

(No.  3,066i.) 
(Submitted  F^brnaTy  6,  1&12.    Decided  liareb  8^  1912.) 

[122  Pac.  572.] 

Cities  and  Towns — Police  Officers — Misconduct — Removal — 
Charges — Sufficiency — Waiver — Finding  of  Trial  Board — 
Conclusiveness. 

Paliee  OfBoers — Misconduct — Charges — Sufficiency. 

1.  Tbe  requirement  of  section  3309,  Bevised  Obdes,  that  a  complaint 
charginfr  a  police  officer  with  any  of  the  offenses  triable  by  the 
Examining  and  Trial  Board  of  the  Police  Department  shall  be  reduced 
to  writing,  is  met  if  it  in  substance  makes  out  any  of  the  offenses 
mentioned  therein. 

Same. 

2.  A  police  officer  who,  after  having  been  notified  of  an  obstructiom 
on  a  sidewalk  by  a  pedestrian  who  was  injured  by  falling  oyer  it,  paid 
no  attention  to  the  oomplaint  further  thitn  to  say  that  nothing  could 
be  done  unless  tbe  complainant  swear  out  a  warrant  against  the  owner 
of  the  premises,  was  guilty  of  misconduct  in  office,  in  view  of  police 
regulations  governing  such  matters,  as  well  as  of  neglect  of  duty;  and 
a  charge  substantially  embodying  the  above  facts  held  sufficient  to 
state  either  or  both  of  these  offenses  made  triable  by  the  Trial  Board 
of  the  Police  Department. 

Same — Charges — Sufficiency — Waiver. 

3.  A  police  officer  who  goes  to  trial  before  the  Trial  Board  of  the 
Police  l)epartment  on  a  complaint  charging  official  delinquency,  with- 
out asking  that  it  be  made  more  specific,  will  not  be  heard  on  appeal 
to  say  that  it  is  indefinite  and  uncertain. 

Same — ^Finding  of  Trial  Board — Conclusiveness. 

4.  Where  substantial  evidence  supports  the  decision  of  the  Police 
Trial  Board  finding  a  police  officer  guilty  of  official  misconduct,  its 
determination  is  final  and  conclusive  upon  all  courts. 

Same — ^Punishment  by  Mayor — ^Review. 

5.  The  power  to  impose  punishment  on  a  police  officer  found  guilty 
of  official  misconduct  being  lodged  in  the  mayor,  his  judgment  of 
dismissal  ftom  the  force  cannot  be  disturbed  on  appeal  as  being  too 
•evero. 

Appeal  from  District  Court,  Leuns  and  Clark  County;  J,  Mil- 
ler Smith,  Judge. 

Action  by  Leana^ d  Bailey  against  the  Examining  and  Trial 
Board  of  the  Police  Department  of  the  city  of  Helena,  and  the 
members  of  such  board.  Judgment  for  plaintifF.  Defendants 
appeal.    Beversed  and  remanded,  with  direction  to  dismifls. 
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Mr.  Wm.  T.  Pigott,  and  Metsrs.  Ounn,  BascK  <fr  HaU,  sub- 
mitted  a  brief  in  behalf  of  Bespoodeat;  Mr.  Pigott  and  Mr  E. 
M.  HaU  argued  the  cause  orally. 

Mr.  C.  W.  Wiley,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally.    Mr.  Edward  Borsky,  of  CouuseL 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  September  30,  1910,  Frank  J.  Edwards,  then  mayor  of  the 
city  of  Helens,  presented  to  the  Examining  and  Trial  Board  of 
the  Police  Department  of  that  city  a  complaint  in  writing  charg- 
ing Leonard  Bailey,  a  captain  of  police,  with  delinquency  of 
ofBcial  daty.     Bailey  had  been  appointed,  had  qualified,  and  waa 
serving  under  the  Metropolitan  Police  Law  of  this  state.     The 
Trial  Board  gave  due  notice  to  the  accused,  who  appeared  per- 
Bonally  and  by  counsel  and  participated  in  the  trial  which  fol- 
lowed.   On  October  10,  1910,  the  Trial  Board  rendered-  its  deci- 
sion finding  the  accused  guilty  aa  charged  in  counts  1  and  2  of 
the  complaint.     Acting  upon  this  deci«on,  the  mayor,  on  October 
11,  1910,  made  an  order  dischai^ng  Bailey  from  the  police 
force.     This  action  was  thereupon  instituted  by  Bail^  to  hav« 
the  decision  of  the  Trial  Board  set  aside  upon  the  ground  that 
the  essential  requirements  of  the  law  had  not  been  observed  by 
the  board  in  this :  (1)  That  each  of  the  counts  upon  which  plain- 
tiff was  found  guilty  is  without  substance,  is  fictitious,  trivial, 
and  insufficient  to  show  incompetency,  neglect  of  duty,  miscon- 
duct in  office,  or  conduct  unbecoming  an  officer;  and  (2)  that  the 
evidence  introduced  before  the  Trial  Board  fails  to  sustain  either 
count     Attached  to  the  complaint  is  a  copy  of  each  of  the  fol- 
s:  The  complaint  made  by  Edwards,  the  notice  of 
certain   objections  interposed  by   the   accused,   a 
ike  out  certain  portions  of  the  complaint,  the  evi- 
t>efore  the  Trial  Board,  the  findings  or  deeisifm  of 
id  the  order  discharging  the  accused  officer.     An 
^resented  by  defendants,  but  it  did  not  raise  any 
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material  issue,  and  for  all  practical  purposes  the  cause  was  tried 
as  upon  an  agreed  statement  of  facts.  The  district  court  found 
for  the  plaintiff  and  rendered  and  had  entered  a  judgment  an- 
nulling the  findings  of  the  Trial  Board.  From  that  judgment 
this  appeal  is  prosecuted. 

1.  Of  the  two  counts  upon  which  plaintiff  was  convicted,  the 
first,  which  relates  to  alleged  misconduct  at  the  time  of  a  fire  at 
Lenox,  need  not  receive  further  consideration  than  to  say  that 
the  record  of  the  testimony  taken  before  the  Trial  Board  fails 
to  disclose  any  substantial  evidence  to  support  it. 

2.  If  the  facts  in  the  second  count  constitute  a  triable  offense, 
[1]  within  the  meaning  of  section  3309,  Revised  Codes,  then 
the  conclusion  of  the  Trial  Board  should  stand,  for  there  is  sub- 
stantial evidence  to  support  it.  The  charging  part  of  that  count 
reads:  ** Complaint  was  made  by  Mr.  Bollinger,  a  Rodney  street 
merchant,  who  was  by  this  officer  told  that  nothing  could  be  done 
for  him  unless  he  would  swear  out  a  warrant.  This  complaint 
was  made  because  of  sjx  obstruction,  in  the  shape  of  a  stone  step 
on  the  sidewalk  in  front  of  the  residence  of  Eugene  Meyer  on 
Fifth  avenue." 

The  triable  offenses  mentioned  in  section  3309,  above,  are: 
(1)  Incompetency;  (2)  neglect  of  duty;  (3)  misconduct  in 
office;  (4)  conduct  unbecoming  an  officer.  If  the  sufficiency  of 
the  complaint  above  should  be  determined  by  the  rules  of  plead- 
ing which  control  in  courts  of  justice,  it  is  obvious  that  it  is 
fatally  defective;  but  such  rules  cannot  have  application  to  the 
proceedings  before  the  Police  Trial  Board.  The  only  requirement 
of  the  statute  is  that  the  charge  shall  be  reduced  to  writing  (sec^ 
3309,  above) ;  and  if  in  substance  it  makes  out  any  one  of  the 
triable  offenses  mentioned,  it  is  sufficient.  And  even  in  deter- 
mining this  question  the  courts  will  apply  the  most  liberal  rules 
of  construction,  and  necessarily  so.  The  members  of  the  Police 
Trial  Board  are  not  required  to  be  learned  in  the  law  of  pleading 
and  practice;  in  fact,  many  board  members  are  laymen  entirely 
unfamiliar  with  court  procedure.  Neither  is  it  demanded  nor 
contemplated  that  the  person  preferring  charges  against  a  police- 


200    Bailey  t;.  Examining  and  Trial  Board  st  al.    [Mar.  T.  '12 

man  shall  specify  the  details  of  the  charge,  give  a  particulfir 
designation  to  the  offense,  or  employ  an  attorney  to  draft  the 
complaint.  To  insist  upon  strictness  in  constraing  a  written 
charge  of  this  character  would  defeat  the  purpose  of  the  law  and 
render  m^nbers  of  the  police  force  immune  from  discipline. 
The  following  authorities  bear  out  the  view  we  have  expressed : 
People  ex  rel.  Cagney  v.  MacLean,  10  N.  Y.  Supp.  851,  57  Hun, 
587 ;  Oesterreich  v.  Fowle,  132  Mich.  9,  92  N.  W.  497 ;  People  ex 
rel.  Flanagan  v.  New  York  Police  Commrs.,  93  N.  Y.  97 ;  People 
ex  rel  Garvey  v.  Partridge,  180  N.  Y.  237,  73  N.  E.  4 ;  Yoe  v. 
Hoffman,  61  Kan.  265,  59  Pac.  351 ;  28  Cyc.  508. 

As  will  be  observed  by  reference  to  the  statute  above,  the 
triable  offenses  are  stated  in  such  broad  terms  as  to  defy  accu- 
rate definition.  In  Falloon  v.  Clark,  61  Kan.  121,  58  Pac.  990, 
the  court  said:  ''The  only  grounds  of  removal  by  impeachment 
are  'misdemeanor  in  office,'  and  these  terms  we  think  are  used 
in  a  parliamentary  sense  and  mean  misconduct  in  office.  It  is 
something  which  amounts  to  a  breach  of  the  conditions  tacitly 
annexed  to  the  office  and  includes  any  wrongful  official  act  or 
omission  to  perform  an  official  act." 

In  State  ex  rel  TUley  v.  Slover,  113  Mo.  202,  20  S.  W.  788, 
the  court  was  called  upon  to  review  an  ord^r  removing  an  official 
stenographer.    In  the  course  of  the  opinion  the  court  said:  "The 

■ 

phrase  'misconduct  in  office'  is  broad  enough  to  embrace  any 
willful  malfeasance,  misfeasance,  or  nonfeasance  in  office,  and  it 
cannot  be  doubted  that  an  official  stenographer  who  willfully 
sets  at  naught  this  constitutional  prohibition  by  refusing  to  per- 
sonally devote  his  time  to  the  performance  of  his  official  duties, 
whatever  his  reason  therefor  may  be,  is  guilty  of  misconduct  in 
office,  within  the  meaning  of  the  statute,  and  may  be  removed 
from  office  by  the  judge  of  the  court  of  which  he  is  such  an 
officer."  This  language  is  quoted  with  approval  in  Coffey  v. 
Superior  Court,  147  Cal.  525,  82  Pac.  75. 

In  Mechem  on  Public  Offices  and  Officers,  section  457,  the 
author  says:  "Misconduct,  willful  maladministration,  or  breach 
of  good  behavior,  in  office,  do  not  necessarily  imply  corruption 
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or  criminal  intention.  The  ofBcial  doing  of  a  wrongful  act,  or 
the  official  neglect  to  do  an  act  which  ought  to  have  been  done, 
will  constitute  the  offense,  although  there  was  no  corrupt  or  mali- 
cious motive.''  (See,  also,  Leggati  y.  Prideaux^  16  Mont.  205,  50 
Am.  St.  Bep.  498,  40  Pac.  377 ;  State  €x  rel.  Wynne  v.  Board,  43 
Mont.  389, 117  Pac.  77 ;  State  ex  rel  Byan  v.  Board,  ante,  p.  188, 
122  Pac.  569.) 

"Misconduct"  is  defined  as  "wrong  conduct;  bad  behavior; 
mismanagement."  The  synon3ans  are:  "Misbehavior;  misde- 
meanor; mismanagement;  misdeed;  delinquency;  offense."  The 
verb  "misconduct"  is  defined:  "To  conduct  amiss;  to  misman- 
age. ' '     ( Webster 's  International  Dictionary. ) 

In  effect,  this  second  count  charges  that,  when  complaint  was 
made  to  Bailey  by  Bollinger  that  there  was  an  obstruction  on  a 
[2]  public  sidewalk  in  the  city,  the  officer  refused  and  neg- 
lected to  do  anything  in  the  matter  unless  Bollinger  would  pro- 
cure a  warrant  for  the  arrest  of  the  person  responsible  for  the 
obstruction.  The  evidence  discloses  that  on  Saturday  night,  Sep- 
tember 24,  1910,  Fred  Bollinger  and  his  brother  Adolph  were 
traveling  on  the  sidewalk  along  Fifth  avenue  in  Helena;  that, 
when  in  front  of  the  home  of  Eugene  Meyer,  Adolph  Bollinger 
fell  over  a  horse  block  which  was  placed  on  the  sidewalk,  and 
was  greatly  injured.  The  block  was  of  stone,  sixteen  inches  wide, 
twelve  inches  high,  and  thirty-six  inches  long.  Both  of  these 
men  then  went  to  police  headquarters,  where  they  found  police 
captain  Bailey  and  night  jailer  Brooks.  Fred  Bollinger  made 
complaint  to  Bailey,  explaining  the  circumstances  of  his  broth- 
er's fall,  and  asked  to  have  the  obstruction  removed.  •  To  this 
Bailey  replied  that  he  could  not  do  anything  for  Bollinger  unless 
Bollinger  would  procure  a  warrant  for  Meyer's  arrest.  It  also 
appears  from  the  testimony  that  there  was  in  force  a  police  regu- 
lation which  required  that  an  officer  to  whom  a  complaint  was 
made  should  either  remedy  the  matter  to  which  the  complaint 
related,  or,  if  he  could  not  do  so  at  once,  to  make  a  memorandum 
in  the  police  headquarters  in  order  to  inform  other  officers  of  the 
complaint  so  that  it  might  receive  proper  attention.    Bailey 
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neither  gave  any  attention  to  the  complaint  himself,  nor  did  he 
make  any  memorandum  or  otherwise  inform  the  other  officers  of 
the  city.  It  appears  that  the  obstruction  remained  on  the  side- 
walk until  the  following  Tuesday  afternoon,  when  Bollinger 
made  complaint  to  the  mayor  of  the  city,  who  had  it  removed  at 
once.  If  the  testimony  of  Bollinger  and  Brooks  is  to  be  believed, 
Bailey  treated  the  complaint  with  the  utmost  indiflference,  if  not 
contempt ;  and,  viewed  in  the  light  of  this  evidence,  the  accused 
officer  was  guilty  of  misconduct  in  office  or  neglect  of  duty,  or 
both ;  and  we  think  the  count  above  is  sufficient  to  state  either  or 
both  of  these  offenses.  It  is  true  that  the  count  does  not  give 
in  detail  the  particulars  of  Bailey's  offense;  but  he  went  to 
[3]  trial  before  the  board  without  asking  that  it  be  made  more 
specific,  and  he  will  not  be  heard  now  to  say  that  it  is  indefinite 
or  uncertain.  (State  ex  rel.  Niggle  v.  Kirkwood,  15  Wash.  298. 
46  Pac.  331.) 

It  is  beside  the  question  to  urge  that  the  Trial  Board  ought  not 
to  have  found  Bailey  guilty  upon  the  evidence  produced.  The 
[4]  board  is  a  tribunal  constituted  especially  to  hear  and  de- 
termine complaints  against  members  of  the  police  force.  The 
statute  declares:  ''The  decision  of  the  board  shall  be  final  and 
conclusive,  and  shall  not  be  subject  to  review  by  any  court,  on 
question  of  fact."  In  State  ex  rel.  Bailey  v.  Examining  &  Trial 
Board,  42  Mont.  216,  112  Pac.  69,  this  court,  after  reviewing  the 
statute  above,  said:  ''The  effect  of  this  provision  is  that  a  deci- 
sion of  the  Examining  and  Trial  Board  on  questions  of  fact  is 
final  and  conclusive  on  all  courts  if  there  is  any  substantial  evi- 
dence to  support  it.  Whether  there  is  or  not  is  a  question  in  the 
first  instance  for  a  district  court  to  decide.  A  charge  without 
substance  is  no  charge,  and  a  finding  without  substantial  evidence 
as  its  basis  is  no  finding.  One  of  the  essential  requirements  of 
law  is  that  a  charge  shall  be  brought  against  the  officer  and  that 
such  charge  shall  embody  facts  sufficient  to  constitute  a  cause  of 
action  within  the  meaning  of  the  Act.  Another  is  that,  before 
the  charge  can  be  sustained,  some  substantial  evidence  must  be 
given  in  support  of  it." 
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If  left  to  the  members  of  this  court  to  determine,  we  might 
reach  a  different  conclusion  upon  the  evidence;  or,  if  we  found 
the  evidence  sufBcient  to  sustain  the  charge,  we  might  be  inclined 
to  say  that  the  penalty  imposed  in  this  instance  was  altogether 
too  severe.  But  the  statute  has  clothed  the  board  with  the  power 
[5]  to  determine  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  the  testimony;  and  likewise  it  has  lodged  the 
power  to  impose  punishment  in  the  mayor  (section  3308),  and 
we  cannot  substitute  our  judgment  for  his. 

In  People  ex  rel.  Lawson  v.  Martin,  9  App.  Div.  531,  41  N.  Y. 
Supp.  578,  a  policeman  was  discharged  for  leaving  his  beat  and 
stepping  into  a  saloon.  The  court  expressed  the  opinion  that  the 
penalty  imposed  was  extremely  severe,  but  approved  the  action 
of  the  board  in  discharging  the  accused. 

In  People  ex  rel  Taylor  v.  York,  58  App.  Div.  621,  68  N.  T. 
Sapp.  1077,  a  policeman  was  discharged  for  being  absent  from 
duty  three  days  without  permission,  and  this  action  was  ap- 
proved by  the  court.     (169  N.  Y.  578,  61  N.  B.  1133.) 

In  State  ex  rel.  Hart  v.  Common  Council,  53  Minn.  238,  39 
Am.  St.  Eep.  595,  55  N.  W.  118,  the  court  said:  "We  recognize 
the  prime  importance  of  each  department  of  government  avoid- 
ing anything  like  improper  interference  with  the  others  in  the 
discharge  of  their  functions;  also,  that  while  city  councils  and 
other  municipal  bodies  may  not  have  the  power  to  remove  from 
ofSce  except  for  cause,  yet,  this  power  being  designed  to  insure 
efficiency  and  fidelity  in  the  discharge  of  official  duty,  the  degree 
of  incompetency  or  inefficiency  which  amounts  to  sufficient  cause 
for  removal  must  of  necessity,  within  certain  established  limits, 
rest  somewhat  in  the  sound  discretion  of  the  officer  or  body  in 
whom  the  power  of  removal  is  vested.  We  also  recognize  the  fact 
that  while  in  the  exercise  of  this  power  their  proceedings  are 
qiuisi  judicial,  and  hence  reviewable  by  the  courts,  yet  they  are 
not  courts,  but  essentially  legislative  and  administrative  bodies ; 
and  that  their  action  shall  be  considered  in  view  of  their  nature 
and  the  purposes  for  which  they  were  organized,  and  not  tested 
hy  the  strict  legal  rules  which  prevail  in  trials  in  courts  of  law. 
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Hence  if  such  a  body  haa  kept  within  its  jurisdiction,  and 
the  evidence  furnished  any  legal  and  substantial  basis  for  their 
action,  it  ought  not  to  be  disturbed  for  any  mere  informalities  or 
irregularities  which  might  have  amounted  to  reversible  error  in 
the  proceedings  of  a  court.  To  apply  any  other  rule  to  the  pro- 
ceedings of  such  bodies  would  be  impracticable,  and  disastrous 
in  the  extreme  to  public  interests." 

We  are  unable  to  agree  with  counsel  for  plaintiff  that  the 
offense  of  which  he  was  convicted  was  trivial  in  its  nature.  The 
character  of  his  conduct  is  not  to  be  measured  by  the  conse- 
quences which  actually  flowed  from  it,  but  as  well  by  the 
consequences  which  might  reasonably  have  resulted.  The  evi- 
dence discloses  that  the  obstruction  on  the  sidewalk  was  a  dan- 
gerous one ;  that  another  party  had  fallen  over  it  before  Bollinger 
was  injured ;  that  though  Bailey  was  notified  on  Saturday  night 
he  gave  the  matter  no  attention  whatever,  and  the  obstruction 
was  not  removed  until  Tuesday  afternoon  following,  and  then 
not  until  complaint  had  been  made  to  another  officer  of  the  city. 
It  is  not  difficult  to  imagine  that,  if  in  the  meantime  someone 
had  been  seriously  injured  because  of  this  obstruction,  the  conse- 
quences to  the  injured  individual  and  possible  litigation  against 
the  city  might  fairly  have  been  charged  against  Bailey's  neglect 
of  duty. 

The  burden  was  upon  the  plaintiff  to  show  that  in  the  pro- 
ceedings had  before  the  Examining  and  Trial  Board  the  essential 
requirements  of  the  law  were  not  complied  with,  and  in  this,  we 
think,  he  failed. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded,  with  direction  to  dismiss  the  proceeding. 

Reversed  and  remanded. 

Mb.  Chisf  Justice  Brantly  concurs. 

Mb.  Justice  Smfth:  I  concur  in  the  result;  but  to  my  mind 
the  most  convincing  argument  in  favor  of  the  action  of  the  Ex- 
amining and  Trial  Board  is  found  in  the  fact  that  section  1088 
of  Article  III  of  the  Ordinances  of  the  City  of  Helena  provides 
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that  the  owner  of  an  obstruction  in  any  street  or  sidewalk  shall 
remove  the  same  upon  being  required  so  to  do  by  written  notice 
from  the  mayor,  street  commissioner,  or  chief  of  police.  While 
this  ordinan<ce  was  not  formally  offered  in  evidence  before  the 
members  of  the  board,  it  was  a  part  of  the  law  of  the  city  under 
which  they  were  operating,  and  it  became  their  duty  to  take 
notice  of  it  in  determining  whether  or  not  the  relator  was  guilty 
of  a  neglect  of  duly.  A  complaint  having  been  made  to  the 
captain  of  police  that  an  obstruction  existed  in  the  sidewalk  in 
front  of  the  residence  of  Mr.  Meyer,  it  was  his  duty  under  the 
regulations  of  the  department  to  report  the  fact,  either  person- 
ally or  in  writing,  to  the  oflScer  who  had  authority  to  require 
its  removal.  This  he  neglected  to  do,  and  in  consequence  thereof 
it  became  necessary  for  Mr.  Bollinger  himself  to  make  a  second 
complaint  of  the  obstruction. 


STATE  BX  BEL.  ROWB,  Rblatob,  v.  DISTRICT  COURT  bt  al., 

Respondents. 

(No.  S,145.) 
(Submitted  February  26,  1912.    Decided  March  9,  1912.) 

[122  Fac.  270.] 

Mandamus — Officers — Police  Judges — Collection  of  Illegal  Fees 
— Removal  from  Office. 

Police  Judges — Fees — Git^  Ordinance  Gasesi 

1.  Held,  that  a  police  judge  is  not  entitled  to  collect  fees  in  cases 
arising  out  of  violations  of  city  ordinances,  either  from  the  city  or 
from  the  defendant. 

Same — Illegal  Fees — Removal  from  Office. 

2.  Under  section  9006,  Revised  Codes,  the  district  court  may  remove 
a  police  judge  from  ofiQce  for  illegally  collecting  a  fee  from  a  de- 
fendant for  approving  a  bond  filed  in.  support  of  an  appeal  from  a 
judgment  of  conviction  for  a  violation  of  a  city  ordinance. 

Original  application  by  the  state,  on  the  relation  of  James  H. 
Itowe,  for  a  ivrit  of  mandamus  directed  against  the  district  court 
of  the  second  judicial  district  and  Michael  Donlan,  judge  thereof. 
On  motion  to  quash,  motion  d^ed,  and  writ  issued. 
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Mr.  Jfisse  B.  Boote,  Mr.  T.  F.  Nolan,  and  Mr.  W,  A.  Jackson^ 
for  Relator;  Messrs,  Boote  and  Nolan  argued  the  cause  orally. 

In  behalf  of  Bespondents,  there  was  oral  argument  by  Mr.  M. 
F.  Canning. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  February  1,  1912,  the  relator,  a  resident  of  the  city  of 
Butte,  presented  to  the  district  court  of  Silver  Bow  county  an 
accusation  in  writing,  under  oath,  against  Thomas  J.  Booher, 
police  judge  of  said  city,  asking  that  he  be  summarily  removed 
from  ofiSce.  After  alleging  that  the  city  is  a  municipal  corpora- 
tion, and  that  said  Booher  is  its  police  judge,  the  accDsation 
charges:  *'  (3)  That  on  or  about  the  fifteenth  day  of  May,  1911, 
there  was  filed  before  the  said  Thomas  J.  Booher,  as  police  judge 
of  the  city  of  Butte,  the  complaint  of  the  city  of  Butte,  plaintiff, 
against  Siemens  &  Booth,  a  corporation,  defendant,  a  true  copy 
of  which  is  hereto  annexed,  marked  'Exhibit  A,'  and  made  a 
part  hereof;  that  the  said  defendant,  Siemens  &  Booth,  after 
having  entered  its  plea  of  'not  guilty'  to  said  complaint,  was, 
after  a  trial  on  said  complaint,  on  or  about  the  sixteenth  day  of 
May,  1911,  by  the  said  Booher,  as  police  judge  aforesaid, 
adjudged  guilty  and  fined,  and  adjudged  to  pay  the  sum  of 
twenty-five  ($25)  dollars;  that  the  f^aid  Siemens  &  Booth,  a  cor- 
poration, on  or  about  the  twenty- third  day  of  May,  1911, 
appealed  from  said  judgment  to  said  district  court,  and  filed 
with  said  Booher,  as  police  judge,  a  bond  in  writing  on  appeal 
from  said  judgment  to  said  district  court,  which  said  bond  was 
approved  in  writing  by  the  said  Booher  as  police  judge;  that 
for  said  services  rendered  in  approving  saH  bond  the  said 
Booher,  as  police  judge,  did,  on  or  about  the  ^venth  day  of 
July,  1911,  charge  and  collect  a  fee  from  the  s^  Slemons  4 
Booth,  a  corporation,  to  wit,  the  sum  of  two  ($2)^U2tr8;  that 
said  fee  so  charged  and  collected  for  said  services  'T^dered  as 
herein  set  out  was  and  is  illegaL'' 
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At  the  hearing  on  February  12,  Hon.  Michael  Donlan  pre- 
siding, the  accused  having  entered  his  plea  of  not  guilty  the 
aocuser  offered  evidence  in  support  of  the  charge.  Upon  objec- 
tion by  counsel  for  the  accused  that  the  accusation  is  insufficient 
to  charge  an  offense  under  the  statute  (Bev.  Ck>de8,  sec.  9006), 
the  court  refused  to  hear  evidence  and  ordered  the  proceeding 
dismissed.  Thereupon  application  was  made  to  this  court  for  a 
writ  of  supervisory  control,  requiring  the  district  court  to  set 
aside  the  order  and  to  proceed  with  the  hearing.  At  the  time 
set  for  hearing  in  this  court,  counsel  for  defendant  appeared  by 
filing  a  motion  to  quash  the  order  to  show  cai^se  theretofore 
issued  and  to  dismiss  the  proceeding,  on  the  ground  that  the 
petition  does  not  state  facts  to  entitle  the  relator  to  any  relief. 

The  charge  proceeds  upon  the  assumption  that,  in  demanding 
and  collecting  a  fee  of  $2  for  the  approval  of  an  appeal  bond  in 
a  case  arising  out  of  a  violation  of  a  city  ordinance,  the  accused 
was  guilty  of  a  violation  of  the  statute,  supra,  and  has  thereby 
become  subject  to  removal  from  office. 

It  was  pointed  out  in  State  ex  reU  Bowe  v.  District  Court,  4A 
[1]  Mont.  318, 119  Pac.  1103,  that  the  compensation  to  which  a 
police  judge  is  entitled  is  fixed  by  the  provisions  of  section  3241 
of  the  Revised  Ciodes.  What  is  there  said  with  reference  to  his 
right  to  demand  and  collect  fees  in  cases  and  proceedings  arising 
under  the  criminal  laws  of  the  state  applies  as  well  to  this  right 
as  regards  cases  arising  imder  the  city  ordinances.  While  the 
policy  pursued  by  the  legislature  in  conferring  upon  a  police 
judge  the  jurisdiction  of  a  justice  of  the  peace,  and  allowing 
him  to  demand  and  collect  fees  for  services  rendered  in  that 
behalf,  has  varied  from  time  to  time,  its  policy  with  reference  to 
services  performed  in  cases  arising  out  of  the  violation  of  city 
ordinances  has  been  uniform.  This  officer  has  invariably  been 
required  to  perform  all  services  in  this  behalf  for  a  -salary  fixed 
by  ordinance,  not  to  exceed  a  prescribed  limit.  The  policy  was 
inaugurated  by  the  Act  of  the  territorial  legislature,  approved 
February  17,  1881  (Laws  1881,  Twelfth  Session,  sec.  31,  p.  22), 
the  first  general  law  enacted  authorizing  the  organization  of 
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municipal  corporations.  While  under  this  Act  a  police  justice, 
the  title  by  which  the  oflSeer  was  then  designated,  was  given 
jurisdiction  of  civil  cases,  he  was  required  to  perform  all  services 
in  them  without  compensation,  other  than  his  salary,  paid  by 
the  municipality.  He  was  required  to  collect  fees,  but  had  to 
account  for  them  to  the  treasurer  of  the  municipality.  He  had 
exclusive  jurisdiction  of  cases  arising  under  the  ordinances,  and 
also  of  criminal  cases  within  the  territorial  limits  of  the  corpora- 
tion ;  but  for  services  in  the  latter  he  was  allowed  no  compensa- 
tion. 

The  next  utterance  on  the  subject  is  found  in  sections  371  and 
372  of  an  Act  approved  March  10,  1887  (Comp.  Stats.  1887,  Div. 
5).  The  officer  is  designated  therein  as  police  magistrate.  By 
section  371,  he  was  given  the  jurisdiction  generally  of  a  justice 
of  the  peace  in  civil  and  criminal  cases,  and  his  jurisdiction  over 
ordinance  or  city  cases  was  made  exclusive  as  theretofore.  By 
section  372,  he  was  compensated  in  full  for  services  rendered  the 
city  in  this  class  of  cases  by  a  salary  fixed  by  ordinance  and  paid 
by  the  city.  He  was  also  declared  entitled  to  receive  the  fees 
"which  are  or  may  hereafter  be  allowed  justices  of  the  peace  in 
all  civil  cases  and  in  criminal  actions  and  proceedings  arising 
under  the  laws  of  the  territory,  when  acting  as  justice  of  the 
peace."  Here  we  first  find  him  authorized  to  demand  and 
collect  for  his  own  use  such  fees  as  were  allowed  to  a  justice. 
Section  371  remained  substantially  unchanged  by  subsequent 
legislation  until  the  Act  of  March  13,  1895,  the  portions  which 
are  pertinent  here  being  found  in  sections  4911  and  4912  of  the 
Political  Code  of  1895  (Rev.  Codes,  sees.  3297,  3298).  By  these 
sections,  the  jurisdiction  of  the  police  judge  was  defined  sub- 
stantially as  in  the  provisions  of  the  Compiled  Statutes,  supra, 
except  that  by  section  4912  he  was  given  exclusive  jurisdiction 
of  civil  cases  to  which  the  city  waa  a  party  plaintiff  or  defendant* 
Section  372  of  the  Compiled  Statutes,  supra,  which  had  been 
continued  in  force  until  passage  of  this  Act,  was  supplanted  by 
a  section  of  the  Act  found  in  the  Political  Code  of  1895  as  sec- 
tion 4765.     This  section  fixed  the  compensation  as  it  was  fixed 
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by  the  provisions  of  the  Compiled  Statutes,  except  that  it  pre- 
scribed that  a  police  jud'ge  should  have  no  compensation  for  his 
services  in  criminal  cases  and  proceedings  arising  under  the 
laws  of  the  state,  or  when  acting  as  a  committing  magistrate. 
This  section  appears  in  the  Revised  Codes  of  1907  as  section 
3241,  supra.  By  an  Act  approved  February  24,  1903  (Session 
Laws  of  1903,  Chap.  16),  section  4911,  supra,  was  amended,  so 
as  to  deprive  the  police  judge  of  jurisdiction  in  civil  cases,  except 
those  enumerated  in  section  4912,  supra.  Section  4911,  as 
amended  by  the  Act  of  1903,  and  section  4912  appear  in  the 
Revised  Codes  as  sections  3297  and  3298,  respectively.  There 
never  has  been  any  provision  made  by  the  legislature  authorizing 
a  police  magistrate  or  police  judge  to  demand  and  collect  any 
fees  in  a  case  arising  under  a  city  ordinance,  either  from  the  city 
or  from  the  d*efendant. 

At  the  hearing,  counsel,  in  his  endeavor  to  justify  the  action 
of  the  district  judge,  made  the  contention  that  cases  arising  out 
of  violations  of  city  ordinances  are  civil  cases;  that  they  are  in- 
cluded in  the  provision  found  in  section  3241,  supra,  viz.,  ''In 
addition,  a  police  judge  is  entitled  to  receive  in  all  civil  cases  the 
fees  which  are  now,  or  may  hereafter  be,  allowed  justices  of  the 
peace,"  and  that,  since  this  is  so,  and  since  a  justice  of  the  peace 
is  entitled  to  collect  a  fee  for  approving  an  appeal  bond  and  fur- 
nishing the  transcript,  etc.,  in  a  civil  case,  Booher  was  entitled  to 
charge  the  fee  in  question  here.  The  least  attention  given  to  the 
legislation  summarized  above,  however,  must  compel  the  conclu- 
sion that  whatever  may  be  the  proper  classification  of  such  cases, 
under  the  head  of  civil,  or  criminal,  or  quasi  criminal,  the  legis- 
lature has  always  put  them  in  a  class  by  themselves,  to  be  dis- 
posed of  by  the  police  judge  without  fee  or  charge,  either  from 
the  city  or  from  a  defendant.  This  being  so,  the  further  con- 
clusion must  follow  that  they  are  and  were  not  intended  to  be 
covered  by  the  expression  "civil  cases,"  as  used  in  the  language 
quoted  from  the  statute.  The  result  is  that  Booher  was  not 
justified  in  demanding  and  collecting  the  fee  in  question  here, 
and  that  the  district  court  erred  in  refusing  to  hear  evidence  in 
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support  of  the  charge.  It  was  the  duty  of  the  court  to  hear  the 
[2]  evidence,  and,  if  it  appeared  that  the  fee  was  collected  as 
charged,  to  make  the  order  provided  by  section  9006,  9upra, 
removing  Booher  from  office. 

The  motion  to  quash  the  order  to  show  cause  is  therefore  over- 
ruled, and  it  is  directed  that  the  district  court  set  aside  its  order 
dismissing  the  charge,  and  proceed  to  a  hearing  and  judgment 
in  accordance  with  the  views  herein  expressed. 

Mb.  Justice  Smfth  and  Mb.  Justicb  Holloway  concur. 


STATE,  Appellant,  v.  OEMMELL,  Respondent. 

(No.  8,01>7.) 
(Submitted  Mareh  7,  1&12.    Decided  March  1>,  1912.) 

[122  Pac.  26a.] 

Oaming — Horseracing — Wagering — Prohibition — Statutes — Conr 
structian. 

1.  Held,  under  La^iB  of  1909,  Chapter  92^,  page  121,  that  bettinj^  on 
horseraces  in  eounties  of  the  flist  class  is  allowed  for  only  thirtj 
days  in  any  one  year,  and  that  said  Act  does  not  simply  prohibit 
wagering,  for  more  than  thirty  days,  within  the  same  inclosure. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

Demubreb  to  indictment  against  William  Gemmell  was  sus- 
tained, and  the  state  appeals.    Beversed. 

Cause  submitted  on  briefs  of  counseL 

Mr.  Albert  J.  Oalen,  Attorney  General,  for  Appellant. 

Mr.  W.  B.  Rodgers,  Mr.  C.  F.  Kelley,  Messrs.  Davies  di  Lyon, 
and  Messrs.  Frank  de  Gary,  for  Bespondent. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  foarteenth  day  of  August,  1911,  the  county  attorney 
of  Silver  Bow  county  filed  an  information  in  the  district  court 
of  that  county,  against  the  above-named  defendant,  charging 
as  follows:  ''That  during  thirty  days  in  the  calendar  year  A. 
D.  1911,  and  before  the  eighth  day  of  August,  1911,  in  the  said 
county  of  Silver  Bow,  state  of  Montana,  there  had  been  bets 
and  wagers  made,  reported,  recorded,  and  registered  upon  the 
results  of  contests  of  speed,  skill,  and  endurance  of  animals 
upon  two  certain  inclosed  racetracks  both  situated  in  Silver  Bow 
county,  Montana,  to-wit^  fifteen  days  upon  the  racetrack  of 
the  Butte  Jockey  Club  and  Fair  Association,  and  seventeen  days 
upon  the  racetrack  of  the  Butte  Driving  Club,  and  that  each 
and  all  of  said  bets  and  wagers  were  made,  and  aU  acts  done 
in  making,  reporting,  and  recording  said  bets  and  wagers  were 
done,  within  the  respective  inclosures  where  the  said  con- 
tests were  held  and  upon  the  same  day  the  said  contest  was  held, 
and  that  thereafter  during  the  said  calendar  year  1911,  to-wit, 
on  the  eighth  day  of  August,  A.  D.  1911,  and  before  the  filing 
of  this  information,  at  the  said  county  of  Silver  Bow,  state  of 
Montana,  the  said  defendant,  William  Gkmmell,  did  willfully 
and  imlawfully  make  a  bet  and  wager  of  lawful  money  with 
one  John  Doe,  upon  the  result  of  a  contest  of  speed,  skill,  and 
endurance  of  animals,  to-wit,  horses,  which  said  contest  was 
held  upon  the  said  racetrack  of  the  Butte  Jockey  Club  and  Fair 
Association,  then  and  there  an  inclosed  racetrack."  It  will  be 
noted  that  the  information  charges  in  effect  that  thirty-two  days' 
racing,  upon  which  betting  was  allowed,  had  been  had  in  Silver 
Bow  county  on  inclosed  racetracks,  prior  to  the  day  on  which 
the  defendant  is  alleged  to  have  laid  a  wager  on  the  result  of  a 
horserace  held  upon  the  inclosed  track  of  the  Butte  Jockey  Club 
and  Fair  Association.  The  court  below  allowed  a  general  de- 
murrer to  the  information,  for  want  of  facts  therein  stated  sufiS- 
cient  to  constitute  a  public  offense.    The  state  appeals. 

Did  the  court  err  in  allowing  the  demurrer,  which,  under  the 
peculiar  practice  in  such  cases,  amounted  to  entering  a  judg- 
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ment  in  favor  of  the  defendant t  (Rev.  Codes,  sec.  9203 ;  People 
V.  Long,  121  Cal.  494,  53  Pac.  1097.)  The  question  involved  is 
whether  it  is  unlawful  to  make  a  wager  within  an  inclosed  race- 
track upon  the  result  of  a  horserace  held  within  the  same  in- 
dosure,  after  fifteen  days'  racing  has  been  had  on  one  inclosed 
track,  in  a  county  of  the  first  class,  and  seventeen  days'  racing 
on  another  such  track,  in  the  same  county. 

The  eleventh  legislative  assembly  passed  *'An  Act  to  prohibit 
the  reporting  or  recording  or  registering  of  any  bet  or  wager 
upon  the  result  of  any  contest  of  speed  or  skill  or  endurance 
of  animal  or  beast,  within  certain  limitations  therein  stated,  and 
to  limit  the  number  of  days  when  such  bets  or  wagers  may  be 
recorded,  reported  or  registered,  and  providing  penalties  for 
the  breach  of  the  same."    The  Act  provided: 

''See.  1.  It  shall  be  unlawful  to  report  or  record  or  reg- 
ister any  bet  or  wager  upon  the  result  of  any  contest  of  speed 
or  skill  or  endurance  of  animal  or  beast,  whether  such  contest 
is  held  within  or  without  the  state  of  Montana,  unless  said  con- 
test is  held  within  an  inclosed  racetrack  or  fair-grounds,  and 
said  bet  or  wager  is  miade  and  all  acts  done  in  registering,  re- 
X>orting  and  recording  said  bet  or  wager  are  done  within  the 
inclosure  of  the  racetrack  or  fair-grounds  where  such  contest 
is  held,  and  upon  the  same  day  such  contest  is  held. 

**Sec.  2.  Whenever,  during  fourteen  days,  whether  consecu- 
tive or  not,  in  any  calendar  year,  there  have  been  bets  or  wagers 
reported  or  recorded  or  registered  upon  the  result  of  any  con- 
test of  speed  or  skill  or  endurance  of  animal  or  beast  upon  any 
inclosed  racetrack  or  fair-grounds,  it  shall  thereafter  be  unlaw- 
ful during  such  calendar  year  to  report  or  record  or  register 
any  wager  or  bet  upon  the  result  of  any  contest  of  speed  or 
skill  or  endurance  of  animal  or  beast  held  within  such  in- 
closure." 

Section  4  provided  a  penalty  of  fine  and  imprisonment  for  a 
violation  of  the  Act.     (See  Laws  1909,  p.  22.) 

Subsequently,  and  at  the  same  session  of  the  legislative  as- 
sembly, the  Act  just  quoted  was  amended  by  the  passage  of 
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the  Act  under  which  the  respondent  waa  prosecuted.  Section 
1  of  the  Act  as  amended  is  the  same  as  section  1  of  the  Act 
before  amendment,  save  that  the  words  ''maJse"  and  ^'making" 
are  inserted  therein  before  the  words  "or  report"  and  ''re- 
porting/' respectively;  and  section  2  as  amended  reads  as  fol- 
lows: 

**Sec.  2.  Whenever,  during  thirty  days,  whether  consecutive 
or  not,  in  any  calendar  year  in  any  county  of  the  first  class 
and  whenever,  during  fourteen  days,  whether  consecutive  or 
not,  in  any  calendar  year,  in  any  county  not  a  county  of  the 
fiist  class,  there  have  been  bets  or  wagers  made,  or  reported  or 
recorded  or  registered  upon  the  result  of  any  contest  of  speed 
or  skill  or  endurance  of  animal  or  beast  upon  any  inclosed  race- 
track or  fair-grounds,  it  shall  thereafter  be  unlawful  during 
such  calendar  year  to  make,  or  report  or  record  or  register  any 
wager  or  bet  upon  the  result  of  any  contest  of  speed  or  skill 
or  endurance  of  animal  or  beast  held  within  such  inclosure.'' 
(See  Laws  1909,  p.  122.) 

It  is  contended  by  the  attorney  general  that  the  intent  of  the 
legislative  assembly  was  to  limit  wagering  on  the  results  of 
[1]  contests  of  speed,  in  counties  of  the  first  class,  to  a  period 
of  thirty  days;  and  that  the  construction  to  be  placed  upon  the 
Act  should  be  such  as  to  carry  this  intention  into  effect ;  other- 
wise the  statute  becomes  nugatory.  On  the  other  hand,  it  is 
argued  for  the  respondent  that  the  statute  is  plain  and  un- 
4unbiguous  in  its  terms  and  requires  no  construction.  Counsel 
contend  that  no  question  of  public  policy  is  involved;  that 
the  public  policy  of  the  law  is  that  which  the  legislature  has 
declared  to  be  the  law.  They  contend  that  the  last  three  words 
of  section  2  of  the  amended  Act,  to-wit,  ''within  such  inclosure," 
refer  to  an  inclosed  racetrack  or  fair-grounds  upon  which  wager- 
ing on  contests  of  speed  has  already  taken  place,  and  that  the 
statute  simply  prohibits  betting,  for  more  than  thirty  days, 
within  the  same  inclosure.  This  interpretation  of  the  law,  if 
adopted,  would  of  course  result  in  a  decision  that,  in  first-class 
counties,  thirty  days  of  such  wagering  may  take  place  on  one 


214  State  t;.  Gemmelu  [Mar.  T.  '12 

inclosed  track,  and  an  additional  thirty  days  on  another,  and 
so  on,  until  the  calendar  year  expires.  We  fally  agree  with 
all  the  rules  of  statutory  construction  quoted  in  the  brief  of  the 
counsel.  They  are  elementary.  But  we  are  invited  to  examine 
and  consider,  also,  the  history  of  the  legislation,  and  shall  do  so. 
The  Act,  both  before  and  after  amendment,  by  section  1,  pro- 
hibited, and  was  intended  to  prohibit:  (a)  Reporting,  record- 
ing, or  registering  any  bet  or  wager  on  any  contest  of  speed 
of  animals  held  outside  of  the  state;  (b)  reporting,  recording, 
or  registering  any  wager  upon  the  result  of  a  contest  of  speed, 
skill,  or  endurance  of  animals,  in  the  state,  unless  the  contest 
is  held  within  an  inclosed  racetrack  or  fair-grounds  and  all  acts 
relating  to  the  wager  are  done  on  the  day  of  the  contest  and 
within  the  same  inelosure.  (State  v.  Rose,  40  Mont.  66,  105 
Pac.  82;  State  v.  Sylvester,  40  Mont.  79,  105  Pac.  86.)  The 
legislation  was  and  is  commonly  referred  to  as  the  ^'anti-pool- 
room law."  Section  2  of  the  Act,  before  amendment,  provided 
inter  alia  that  whenever,  during  fourteen  days  in  any  one  year, 
wagers  upon  the  result  of  contests  of  speed  of  animals  had  been 
reported,  recorded,  or  registered  ui)on  any  inclosed  racetrack 
or  fair-grounds,  it  should  thereafter  be  unlawful,  during  the 
remainder  of  that  year,  to  report,  register,  or  record  a  similar 
wager  on  a  contest  of  speed  held  within  such  inclosure.  It  will 
be  noted  that  this  Act  applied  to  all  counties  alike,  and  that 
it  is  silent  as  to  ** making"  a  bet  or  wager,  except  in  so  far 
as  section  3  declares  that  all  who  aid  or  abet  in  any  transaction 
prohibited  by  sections  1  and  2  are  deemed  to  be  principals.  If 
the  Act  had  remained  upon  the  statute  books,  unamended,  the 
contention  of  the  respondent  might  perhaps  have  been  upheld. 
"What,  then,  was  the  purpose  of  the  legislature  in  amending  itt 
That  purpose  was  obviously  fourfold,  viz.:  (1)  To  continue  in 
force  section  1,  prohibiting  pooLselling  on  races  held  outside 
of  the  state,  and  also  within  the  state  outside  of  an  inclosed 
racetrack  or  fair-grounds ;  (2)  to  enable  Silver  Bow  county,  the 
only  county  of  the  first  class  in  the  state,  to  hold  race  meetings 
at  which  wagers  were  laid,  on  inclosed  tracks,  for  more  than 
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fourteen  days,  to-wit,  thirty  days;  (3)  to  declare  "making"  a 
wager  an  offense  without  invoking  the  provisions  of  section  3 
of  the  Act;  and  (4)  to  limit  the  privilege  of  making,  reporting, 
registering,  or  recording  wagers  on  the  results  of  contests  of 
speed,  held  within  the  state,  to  a  period  of  thirty  days  in  counties 
of  the  first  class,  and  fourteen  days  in  all  other  counties.  The 
words  "within  such  in  closure,"  found  in  the  last  line  of  section 
2  of  the  Act  as  amended,  do  not  refer  to  the  particular  inclosure 
within  which  wagers  have  already  been  made,  recorded,  reg- 
istered, or  reported;  these  words  are  simply  descriptive  of  the 
nature  of  the  place,  or  the  kind  of  place,  in  which  wagering  on 
contests  of  speed  is  to  be  permitted  under  any  circumstances, 
to-wit,  an  inclosed  racetrack  or  fair-grounds.  Construed  in  the 
light  of  the  history  of  the  Act  and  the  phraseology  of  the  Act 
itself,  ihey  mean  the  same  as  "within  any  inclosure,"  or 
"within  any  such  inclosure,"  or  "within  such  an  inclosure." 
They,  in  a  certain  sense,  qualify  and  explain  the  word  "con- 
test"; that  is  to  say,  the  contest  must  be  held  upon  an  inclosed 
racetrack  or  fair-grounds  in  order  that  the  wagering  shall  be 
lawful  within  the  meaning  of  the  Act.  The  interpolation  of  the 
word  "county"  in  the  amended  Act  changed  the  entire  meaning 
and  scope  thereof,  and  the  legislature  undoubtedly  so  intended. 
The  presumption  is  that  section  2  of  the  Act,  before  amendment, 
did  not  sufSciently  express  its  intention  to  place  a  definite  limit 
on  the  privilege  of  laying  wagers  on  horseraces  and  other  like  con- 
testa  The  evident  purpose  was  to  amend  the  so-called  "anti- 
poolroom"  law  80  as  to  make  it  clear  that  the  privilege  of  laying 
wagers  on  the  results  of  contests  of  speed  was  not  alone  limited 
to  wagering  in  a  particular  inclosure  for  a  certain  number  of 
days,  but  that  the  privilege  was  limited  to  thirty  days  in 
counties  of  the  first  class,  and  to  fourteen  days  in  other  counties, 
under  any  circumstances.  In  other  words,  it  was  the  intention 
to  prohibit  and  make  punishable  the  act  of  which  this  respond- 
ent was  accused.  This  construction  of  the  statute,  while  con- 
trary to  the  argument  advanced  by  counsel  for  the  appellant 
in  their  printed  brief,  is  in  strict  accord  with  all  the  authorities 
therein  cited. 
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The  attorney  general  has  called  our  attention  to  the  case  of 
State  v.  Dycer,  85  Md.  246,  36  Atl.  763.  If  it  be  permitted 
to  enter  upon  an  inquiry  ooneeming  the  motives  which  prompted 
the  legislative  body  to  enact  this  class  of  legislation,  as  evidenced 
by  the  general  scope  of  the  statute,  this  case  is,  perhaps,  au- 
thority for  his  position.  The  Maryland  court  said:  "The  com- 
prehensive, absolute,  and  unqualified  expressions  used  by  the 
legislature  show  that  they  regarded  this  species  of  gambling  as 
a  serious  evil,  and  that  they  desired  to  suppress  it.  But  for 
reasons  which  they  considered  satisfactory  they  saw  fit  to  per- 
mit it  under  certain  circumstances  for  the  space  of  thirty  days 
in  any  one  year.  Now,  when  they  made  in  a  guarded  manner 
this  exception  to  the  general  scope  and  operation  of  [the]  stat- 
ute, they  certainly  did  not  intend  to  nullify  its  provisions  al- 
together. They  conceded,  to  certain  persons  whose  tastes  and 
wishes  they  desired  to  gratify,  a  license  under  certain  prescribed 
conditions  for  the  space  of  thirty  days  in  a  year.  During  t^is 
period,  if  they  complied  with  the  statute,  they  would  be  ex- 
empt from  penalties;  its  operation  would  be  suspended  so  far 
as  their  actions  were  concerned.  But  it  was  not  intended  that 
they  should  have  the  power  to  free  themselves  entirely  from  its 
authority.  If  such  were  the  case,  the  statute  would  be  abortive 
and  nugatory.  If  an  owner  of  a  racecourse  can  extend  the  ex- 
emptions of  the  statute  to  two  racecourses,  he  has  the  same 
right  to  a  dozen,  or  twenty,  or  as  many  more  as  he  chooses 
to  have.  And  consequently,  instead  of  having  a  remission  of 
the  penalties  of  the  law  for  only  thirty  days  in  a  year,  he 
would  be  beyond  its  control  during  the  entire  period.  That 
is  to  say,  it  would  not  bind  him  at  all,  or  in  any  respect.  And 
a  few  persons  co-operating  together  might  with  impunity  carry 
on  in  every  county  in  the  state,  without  constraint  or  limit, 
the  gambling  denounced  by  the  statute.  We  think  that  it  would 
be  an  irrational  construction^  if  we  should  give  to  an  exception, 
which  by  its  terms  is  limited  in  time  and  place,  the  effect  of 
overthrowing  the  entire  body  of  the  law." 
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The  district  court  was  in  error  in  allowing  the  demurrer,  and 
its  decision  thereon  is  reversed.  The  demurrer  should  have  been 
overruled. 

Reversed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


HALEY,  Respondent,  v.  McDERMOTT,  Appellant. 

(No.  3,0a7.) 
(Submitted  November  22,  1911.    Decided  December  S,  1911.) 

[121  p*c.  loeo.] 

Appeal  and  Error — Burden  of  Showing  Error — Presumptions — 
EiMence — Record. 

Appeal  and  Error — ^FresiimptionB — ^Burden  of  Showing  Error. 

1.  Appellant  has  the  burden  of  showisg  reversible  error,  aU  presump- 
tions being  in  favor  of  the  judgment. 

Same — ^Record — Evidence — ^Presumptions. 

2.  Where  the  record  shows  that  it  does  not  oontain  aU  the  evidence, 
the  supreme  court  wiU  presume  that  the  evidence  omitted  sustains  the 
judgment. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  Michael  J.  Haley  against  William  McDermott. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Beversed 
and  remanded. 

Cause  submitted  on  brief  of  Appellant. 

Messrs.  Clayberg  &  Horsky,  for  Appellant. 

No  appearance  for  Respondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  $1,420  and  interest.  Plain- 
tifF  prevailed  in  the  lower  court,  and  the  defendant  appealed. 
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The  complaint  alleges  that  during  1895  and  1896  the  defendant 
was  United  States  marshal  for  the  district  of  Montana,  and  that 
plaintiff  was  his  duly  appointed  deputy.  It  then  alleges  that 
at  defendant's  special  instance  and  request  plaintiff  i>erformed 
services  of  the  agreed  value  of  $1,420,  no  part  of  which  has 
been  paid.  In  their  brief  counsel  for  appellant  say:  ^'AU  the 
errors  specified  herein  relate  to  the  same  point,  and  are  of  dif- 
ferent classes  only  because  of  the  manner  in  which  they  arose 
in  the  trial  of  the  case.  Our  contention  was  that,  plaintiff 
having  alleged  an  express  contract,  a  recovery  could  not  be  had 
upon  any  other  theory."  The  transcript  contains  portions  of 
the  testimony  given  by  certain  witnesses,  and  then  concludes: 
^'Whereupon  other  witnesses  were  called  and  sworn  and  testified 
in  behalf  of  plaintiff,  and  upon  plaintiff's  counsel  announcing 
to  the  court  that  plaintiff  rested,  counsel  for  the  defendant 
presented  and  made  the  following  motion"  for  nonsuit. 

We  enter  upon  our  consideration  of  this  case  with  the  pre- 
sumption in  favor  of  the  correctness  of  the  judgment,  and 
[1]  appellant  has  the  burden  of  showing  reversible  error. 
{DonovavrMcCofTnick  Co.  v.  Sparr,  34  Mont.  237,  85  Pac.  1029 ; 
V(m  Vranken  v.  Qranite  County,  35  Mont.  427,  90  Pac.  164.) 

Since  the  record  shows  that  it  does  not  contain  all  the  evidence, 
[2]  we  will  assume  that  the  evidence  omitted  fully  sustains 
the  judgment. 

If  this  be  true,  then  the  admission  in  evidence  of  facts  and 
circumstances  tending  to  show  the  value  of  the  services  rendered 
was  not  error.  {Albertini  v.  Linden,  43  Mont.  126,  115  Pac. 
31.)  In  any  event,  the  record  fails  to  show  that  any  error 
was  committed. 

The  judgment  is  a£Srmed. 

'Affirmed. 

Mr.  Chusf  Justice  Brantly  and  Mr.  Justice  Smtth  concur. 
Behearing  granted  February  5,  1912. 
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Opinion  on  Reheabing. 

(Submitted  March  13,  1912.    Decided  March  14,  1912l) 

Judgment — Failure  of  Proof. 

1.  A  judgment  in  favor  of  plaintiff  in  an  action  ta  recoyer  for 
senriees  performed  at  defendant's  special  instance  and  r§qu68t 
entirely  unsupported  by  the  evidence,  will  be  reversed  on  appeaL 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  cause  was  decided  upon  the  theory  that,  since  the  record 
shows  it  does  not  contain  all  of  the  evidence,  this  court  will 
assume  that  the  portions  omitted  would  sustain  the  judgment. 

On  rehearing  our  attention  has  been  called  to  the  following 
recital  in  the  bill  of  exceptions,  viz,:  "Whereupon  various  other 
witnesses  were  called  and  sworn  on  behalf  of  the  respective 
parties,  and  the  said  action  was  tried  and  submitted  to  the 
jury  entirely  upon  the  implied  contract  for  a  balance  claimed 
to  be  due  by  plaintiflf  for  services  performed  and  expenses  in- 
curred by  him  as  a  deputy  United  States  marshal  for  the  dis- 
trict of  Montana  during  the  years  1895  and  1896.  There  was 
no  evidence  introduced  on  the  trial  of  the  action  in  behalf  of 
the  plaintiflf  or  by  the  defendant  showing,  or  tending  to  show, 
the  existence  of  the  contract  between  the  parties  to  the  suit, 
as  alleged  in  the  complaint."  Not  any  appearance  was  made 
in  this  court  in  behalf  of  the  respondent,  either  upon  the  origi- 
nal hearing  or  upon  rehearing.  No  brief  has  been  filed  in  his 
behalf.  At  the  original  hearing  the  case  of  the  appellant  was 
submitted  on  the  brief  of  his  counsel,  and  the  latter  argued 
the  cause  orally  on  rehearing.  We  undertake  to  say  that  a 
more  unsatisfactory  record  was  never  filed  in  this  court. 

It  is  impossible  to  reconcile  the  foregoing  recital,  formally 
certified  to  by  the  district  judge,  with  the  following  instructions 
given  to  the  jury,  to-wit: 

"No.  4.  You  are  instructed  that  by  the  complaint  of  plain- 
tiflf in  this  case  he  has  based  his  cause  of  action  upon  a  con- 
tract  for  services  as  deputy  United  States  marshal  for  the  years 
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1895  and  1896.  The  burden  of  proving  such  contract  rests  on 
the  plaintiff,  and  he  must  have  introduced  proof  of  this  con- 
tract in  order  to  entitle  him  to  a  recovery  of  anything  against 
defendant.  Therefore,  unless  you  find  that  plaintiff  has  in- 
troduced such  evidence,  and  from  the  preponderance  of  the 
evidence  in  this  case  you  can  determine  that  the  contract  alleged 
in  plaintiff's  complaint  was  entered  into,  your  verdict  must  be 
for  the  defendant. 

**No.  5.  You  are  further  instructed  that  it  makes  no  dif- 
fereuce  whether  plaintiff's  cause  of  action  is  based  upon  a  con- 
tract for  services  as  deputy  United  States  marshal  for  the  years 
1895  and  1896,  at  the  agreed  price  of  $1,420,  or  for  money  had 
and  received  by  defendant  for  plaintiff's  use  in  the  amount  of 
$1,420.  In  either  case  the  burden  is  upon  plaintiff  to  establish 
by  the  preponderance  of  the  evidence  such  contract,  and,  unless 
you  find  from  such  preponderance  of  the  evidence  that  such 
contract  existed,  your  verdict  must  be  for  the  defendant. 

'*No.  6.  The  jury  is  further  instructed  that,  before  you  can 
render  a  verdict  for  plaintiff,  you  must  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  as  marshal  has  received 
the  sum  of  $1,420  from  the  government  of  the  United  States 
as  and  for  fees  as  United  States  marshal,  which  was  earned 
by  the  plaintiff  as  deputy  during  the  years  1895  and  1896." 

After  giving  these  instructions,  the  court  below  proceeded  to 
[1]  inform  this  court  that  there  was  no  evidence  introduced  at 
the  trial  tending  to  prove  the  contract  set  forth  in  the  com- 
plaint. A  careful  inspection  of  the  record  satisfies  us  that  the 
plaintiff  did  in  fact  abandon  the  attempt  to  prove  that  Mc- 
Dermott  was  indebted  to  him  for  services  performed  at  his 
special  instan-ce  and  request  of  the  **  agreed  value  and' price" 
of  $1,420  or  any  other  sum.  What  he  did  attempt  to  prove, 
as  we  understand  it,  was  that  McDermott,  as  marshal,  had  re- 
ceived certain  moneys  from  the  government  of  the  United  States 
which  should  have  been  paid  over  to  him,  Haley,  for  his  services 
as  deputy  marshal.  He  failed  entirely  to  prove  that  the  defend- 
ant had  received  any  such  moneys. 


45  Mont.]    City  of  Eauspell  v.  School  District  No.  5.        221 

The  jndgm^it  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Ms.  Justice  Hollowat 
concur. 


CITY  OF  KAWSPELL,  Appellant,  v.  SCHOOL  DISTRICT 

No.  5,  Respondent. 

(No.  3,113.) 
(Submitted   March  8,   1912.    Decided  March  15,   1912.) 

[122  Pao.  742.] 

Cities    and    Towns — Special    Improvements — Assessment — Val- 
idity— Public  School  Property — Statutes — Construction. 

Cities  and  Towns — Special  Asseesment^— Not  Taxes. 

1.  AaseRsments  for  special  municipal  improvements,  such  as  the 
construction  of  sewers  or  the  building  of  sidewalks,  are  not  taxes; 
hence  constitutional  and  statutory  provisions  exempting  property  from 
taxation  have  no  application  to  such  assessments. 

Same — Public  School  Property — Special  Assessments. 

2.  Held,  that  property  of  a  school  district,  devoted  exclusively  to 
public  school  purposes,  is,  in  the  absence  of  express  constitutional  or 
statutory  exemption,  liable  for  the  payment  of  assessments  made  for 
special  municipal  improvements. 

Same—  Statutes — Construction. 

3.  Held,  further,  that  the  words  "public  places,"  found  in  the  pro- 
vision of  section  3396,  Revised  Codes,  that  each  lot  or  parcel  of  land 
in  a  special  improvement  district  shall  be  assessed  for  that  part  of  the 
whole  cost  which  its  area  bears  to  the  entire  district,  '^exclusive  of 
streets,  alleys  and  public  places,"  mean  public  places  such  as  alleys 
and  streets,  and  not  property  belonging  to  a  scnoc^  district  and  de- 
voted exclusively  to  public  school  purposes. 

Appeal  from  District  Court,  Flathead  County;  J.  E.  Erich- 
son,  Judge. 

Action  by  the  City  of  Ealispell  against  School  District  No.  5 
of  Flathead  coanty.    From  ai  judgment  for  defendant,  plain- 
appeals.    Reversed  and  remanded,  with  directions. 


222    City  op  Kalispell  v.  School  Disteict  No.  5.     [Mar.  T.  '12 
Cause  submitted  on  briefs  of  counsel. 

Mr.  D,  F.  Smith,  for  Appellant. 

An  exemption  from  taxation  in  favor  of  school  property  does 
not  extend  to  a  special  assessment  for  the  payment  of  local  im- 
provements specially  benefiting  such  property.  {In  re  Harding 
Street  Sewer,  31  Pittsb.  L.  J.,  n.  s.,  147 ;  In  re  Howard  Ave.,  North, 
44  Wash.  62,  120  Am.  St.  Rep.  973,  12  Ann.  Cas.  417,  86  Pac. 
1117.)  The  same  rule  is  applicable  to  schools  existing  under 
special  charters  which  grant  general  exemption.  (Boston  Asy- 
lum V.  Street  Commrs.,  180  Mass.  485,  62  N.  E.  961.)  And  an 
educational  institution  is  held  subject  to  assessments  for  local 
improvements,  in  Board  of  Improvement  v.  Sisters  of  Mercy, 
86  Ark.  109,  15  Ann.  Cas.  347,  109  S.  W.  1165,  notwithstanding 
the  broad  provision  in  its  charter  exempting  its  property  '*from 
all  taxation,  state,  county,  municipal  and  special.*'  Incorpo- 
rated educational  institutions,  although  under  a  state  Constitu- 
tion entitled  to  exemption  from  general  taxes,  are,  nevertheless, 
subject  to  assessments  for  local  improvements  benefiting  their 
property.  (State  v.  Macalester  College,  87  Minn.  165,  91  N.  W. 
484.)  The  real  property  of  a  college  for  orphan  boys,  although 
exempted  from  annual  taxation,  is  subject  to  municipal  assess- 
ments for  street  improvements.  (Philadelphia  v.  Oirard,  23 
Pa.  Co.  Ct.  671.)  The  Louisiana  court,  in  United  R,  dk  Trad- 
ing Co.  V.  Meyers,  112  La.  897,  36  South.  797,  holds  that  an 
exemption  from  parochial  and  municipal  taxation,  granted  to 
certain  paper-mills,  doea  not  exempt  them  from  taxes  levied 
for  a  local  public  good  in  the  nature  of  a  levee  tax.  Real  prop- 
erty purchased  partly  with  pension  money  is  not  exempt  from 
assessments  levied  for  local  improvements  beneficial  to  such 
property  because  of  its  exemption  from  general  taxation. 
(Tucker  v.  Vtica,  35  App.  Div.  173,  54  N.  Y.  Supp.  855.)  Nor 
is  property  purchased  wholly  with  pension  money  exempt  from 
a  municipal  assessment  imposed  for  such  benefits.  (In  re  Floyd, 
24  Misc.  Rep.  359,  53  N.  T.  Supp.  709.)  A  statute  exempting 
agricultural  societies  from  taxation  for  state,  county,  city  or 
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other  municipal  purposes  cannot  be  construed  to  relieve  such 
society  from  the  burden  of  special  assessments  for  purposes  of 
park  and  boulevard  maintenance.  {Kansas  City  Exposition 
Driving  Park  v.  Kansas  City,  174  Mo.  425,  74  S.  W.  979.)  A 
statute  exempting  from  taxation  lands  within  a  city's  boundaries 
does  not  relieve  such  lands  from  assessments  for  local  improve- 
ments. (Allen  v.  Davenport,  107  Iowa,  90,  77  N.  W.  S32.)  The 
property  of  a  cemetery  association,  although  exempt  by  statute 
from  general  taxation,  is  liable  for  a  municipal  assessment  for 
the  cost  of  laying  water-pipes  in  an  abi^tting  street.  {Philor 
delphia  v.  Union  Burial  Ch-ound  Soc,  178  Pa.  535,  36  L.  R.  A. 
263,  36  Atl.  172.)  Water  rates  annually  assessed  by  a  city 
against  cemetery  property  are  not  public  assessments  within  the 
meaning  of  a  legislative  Act  exempting  cemeteries  from  '' public 
taxes,  rates  and  assessments,"  but  are  assessments  for  local  im- 
provements from  which  a  cemetery  association  is  not  exempt. 
(Batterman  v.  New  York,  65  App.  Div.  576,  73  N.  Y.  Supp.  44.) 
The  property  of  a  county,  although  used  solely  for  public  pur- 
poses and  exempt  from  taxation  by  statute,  is  not  exempt  from 
special  assessment  for  street  improvements.  {Edwards  &  W. 
Constr.  Co.  v.  Jasper  County,  117  Iowa,  365,  94  Am.  St.  Rep. 
301,  90  N.  W.  1006.)  The  property  of  charitable  institutions, 
although  exempt  from  general  taxation,  is  liable  to  special  assess- 
ment for  the  payment  of  the  cost  of  local  improvements.  ( Wash- 
hum  Memorial  Orphan  Asylum  v.  State,  73  Minn.  343,  76  N. 
W.  204.)  New  Orleans  v.  Warner,  175  U.  S.  120,  44  L.  Ed. 
96,  20  Sup.  Ct.  Rep.  44,  following  the  rule  laid  down  by  the 
Louisiana  courts,  holds  that  public  property  is  subject  to  as- 
sessment for  public  improvements.  But  the  school  property, 
except  that  specifically  granted  by  the  Constitution  for  the  use 
of  schools,  is  not  exempt  from  special  assessments,  even  though 
occupied  and  used  for  school  purposes.  {Chicago,  Use  of 
Schools  V.  Chicago,  207  111.  37,  69  N.  E.  580;  see,  also,  Board  of 
Education  v.  People,  219  111.  83,  76  N.  E.  75.) 

The  following  citations  deal  more  particularly  with  the  lia- 
bility of  public  property  for  assessments  for  special  improve- 
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ments,  even  thongh  exempted  from  taxation:  New  Orleans  ▼. 
Warner,  175  U.  S.  120,  44  L.  Ed.  96,  20  Sup.  Ct.  Rep.  44; 
Adams  County  v.  Quincy,  130  111.  566,  6.  L.  B.  A.  155,  22  N.  E. 
624 ;  Franklin  County  v.  Ottawa,  49  Kan.  747,  33  Am.  St.  Rep. 
396,  31  Pac.  788;  Marquez  v.  New  Orleans,  13  La.  Ann.  319; 
Hassan  v.  Rochester,  67  N.  Y.  528;  Roosevelt  Hospital  v.  New 
York,  84  N.  Y.  108 ;  Smith  v.  Buffalo,  90  Hun,  118,  35  N.  Y. 
Supp.  635,  affirmed,  159  N.  Y.  427,  54  N.  E.  62. 

Mr.  X.  K,  Stout,  for  Respondent. 

Public  property  generally  is  presumptively  exempt  from  both 
general  taxation  and  iMessments  for  special  improirements. 
(Robb  y.  PhUadelj^ia,  25  Pa.  Supr.  Ct.  343 ;  St.  Louis  v.  Brown, 
155  Mo.  545,  56  S.  W.  298;  In  re  West  End  Ave.  Sewer,  30 
Pittsb.  L.  J.,  n.  s.,  63 ;  City  of  Big  Rapids  v.  Board  Supervisors, 
99  Mich.  351,  58  N.  W.  358;  Worcester  v.  Worcester,  116  Mass. 
193;  City  of  Hartford  v.  West  Middle  Dist.,  45  Conn.  462, 
29  Am.  Rep.  687;  Polk  County  Bank  y.  Iowa,  69  Iowa, 
24,  28  N.  W.  416 ;  Oakland  Cemetery  Assn.  v.  City  of  St.  Paul, 
36  Minn.  529,  32  N.  W.  781.)  Lands  owned  and  occupied  for 
the  purposes  of  the  crown  are  not  subject  to  the  payment  of  an 
assessment  apportioned  against  the  said  lands  for  expenses  in- 
curred in  sewering,  leyeling  and  paying  streets  abutting  thereon. 
{Homsey  Urban  Dist.  Council  v.  HenneU  (1902),  2  K.  B.  73.) 
Public  schools,  because  public  property,  are  presumptively  ex- 
empt from  the  operation  of  general  tax  laws,  and  the  sam^ 
theory  extends  the  presumption  to  the  exemption  of  school  prop- 
erty from  local  assessment.  (Pittsburg  y.  Sterrett  Subdist. 
School,  204  Pa.  635,  61  L.  R.  A.  183,  54  Atl.  463 ;  Witter  v. 
Mission  School  Dist.,  121  Cal.  350,  66  Am.  St.  Rep.  33,  53  Pac 
905;  City  Street  Imp.  Co.  y.  Regents  of  University,  153  Cal. 
776,  18  L.  R.  A.,  n.  s.,  451,  96  Pac.  801 ;  Sutton  v.  Montpelier,  28 
Ind.  App.  315,  62  N.  E.  710;  Erie  City  y.  Erie  City  School  Dist., 
23  Pac.  Co.  Ct.  428;  Skelly  y.  Westminster  School  Dist.  103  Cal. 
652,  37  Pac.  643 ;  Sutton  v.  School  City,  28  Ind.  App.  315,  62  N. 
E.  710;  LouisviUe  y.  Leathermm,  99  Ky.  213,  35  S.  W.  625; 
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Van  Sfeen  v.  Beatrice,  36  Neb.  421,  54  N.  W.  677;  Toledo  ▼. 
Board  of  Education,  48  Ohio  St.  86,  2  N.  B.  403.) 

Whenever  the  taxing  power  seeks  to  impose  a  tax  upon 
public  property,  it  must  be  able  to  point  to  legislative  or  con- 
stitutional authority.  {Worcester  v.  Worcester,  116  Mass.  193, 
17  Am.  Rep.  159 ;  City  of  Hartford  v.  Middle  West  Dist.,  45 
Conn.  462,  29  Am.  Rep.  687.) 

Here  no  such  showing  is  or  can  be  made,  but,  on  the  other 
hand,  an  examination  of  our  statutes  points  clearly  to  the  ex- 
emption of  public  property,  and  leads  to  the  conclusion  that 
the  framers  of  our  laws  never  intended  that  school  district 
property,  used  exclusively  for  school  purposes,  should  be  liable 
for  special  assessments  any  more  than  the  same  should  be  liable 
for  general  taxation. 

The  principle  underlying  special  assessments  is  that  the  im- 
provement enhances  the  value  of  the  property.  That  while 
persons  are  forced  to  pay  for  them,  they  are  to  suffer  no  pecun- 
iary loss  thereby  because  of  the  increase  in  the  value  of  the 
property.  (Cooley  on  Taxation,  3d  ed.,  1154;  Butte  v.  School 
Dist.,  29  Mont.  336,  74  Pac.  869 ;  Power  v.  City  of  Helena,  43 
Mont.  336,  116  Pac.  415.)  But  enhancing  the  value  of  prop« 
erty  for  commercial  purposes  does  not  necessarily  enhance  the 
same  for  school  purposes.  {City  of  Hartford  v.  Middle  West 
Dist.,  supra.) 

Mr.  Albert  J.  Odlen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  also  submitted  a  brief  in  behalf 
of  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

Some  time  prior  to  the  commencement  of  this  action,  the  city 
council  of  Kalispell,  by  ordinances  duly  passed  and  approved, 
created  three  special  improvement  districts,  the  first  for  con- 
structing sewers,  and  the  other  two  for  building  sidewalks.  These 
districts  included  property  belonging  to  and  used  by  School 

46  Mont.— IS 
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District  No.  5  of  Flathead  county  for  pablic  school  purposes 
exclusively.  The  school  district  resisted  the  efforts  of  the  city 
to  collect  any  portion  of  the  expeuse  incurred  for  the  improve- 
ments, and  this  action  resulted.  The  cause  was  tried  upon  an 
agreed  statement  of  facts.  The  district  court  found  in  favor 
of  the  school  district  and  rendered  judgment,  from  which  the 
city  appealed.  There  is  but  a  single  question  presented,  viz,: 
Is  the  property  of  the  school  district  which  is  used  exclusively 
for  public  school  purposes  exempt  from  paying  assessments  for 
special  improvements  f 

Under  constitutional  and  statutory  provisions  similar  to  our 
own,  like  questions  have  been  before  the  courts  for  many  years, 
and  it  seems  somewhat  strange  that  at  this  late  day  the  statutes 
should  be  found  in  the  same  chaotic  condition  as  they  were 
thirty  years  ago,  when  the  extreme  difficulty  of  properly  solving 
the  question  propounded  above  was  first  called  to  public  atten- 
tion. These  special  assessments,  though  a  species  of  taxation, 
[1]  are  not  taxes ;  and  it  is  held  uniformly  that  constitutional 
and  statutory  provisions  exempting  property  from  taxation 
have  no  application  to  special  assessments  for  improvements 
which,  presumptively,  add  to  the  value  of  the  property  involved 
an  amount  equal  to  the  assessment  levied.  However,  the  courts 
are  about  evenly  divided  numerically  upon  the  question  whether 
property  devoted  exclusively  to  public  use  is  liable  for  these 
special  assessments.  Many  respectable  authorities  hold  such 
property  exempt.  Any  attempt  to  explain  or  reconcile  the  con- 
flicting decisions  is  useless.  The  leading  cases  most  frequently 
cited  in  support  of  the  exemption  are:  Board  of  Improvement 
V.  Little  Rock  School  Dist.,  56  Ark.  354,  35  Am.  St.  Rep.  108, 
16  L.  R.  A.  418,  19  S.  W.  969;  Pittsburg  v.  Sterrett  Suhdistrict 
School,  204  Pa.  635,  61  L.  R.  A.  183,  54  Atl.  463;  Worcester 
Co.  V.  Worcester,  116  Mass.  193,  17  Am.  Rep.  159 ;  Atlanta  v. 
First  Presbyterian  Church,  86  Ga.  730,  12  L.  R.  A.  852,  13  S. 
E.  252 ;  City  of  St.  Louis  v.  Brown,  155  Mo.  545,  56  S.  W.  298 ; 
Big  Rapids  v.  Supervisors,  99  Mich.  351,  58  N.  W.  358 ;  City  of 
Toledo  V.  Board  of  Education,  48  Ohio  St.  83,  26  N.  E.  403; 
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Witter  V.  Mission  School  District,  121  Cal.  350,  66  Am.  St.  Rep. 
33,  53  Pac.  905.  Neither  the  California  nor  Ohio  court  gives 
any  reason  for  its  conclusion.  The  decision  from  Arkansas  was 
rendered  by  a  divided  court ,  the  Chief  Justice  delivering  a  force- 
ful dissenting  opinion.  The  Georgia  case  is  not  directly  in  point. 
The  other  courts  above  proceed  generally  upon  the  theory  that 
property  devoted  to  public  use  is  presumptively  exempt  from 
any  sort  of  tax  or  assessment;  that,  though  the  state  may  con- 
sent to  have  such  property  charged,  it  does  not  do  so,  unless, 
by  express  legislative  authority  or  by  clear  implication,  it  has 
manifested  such  intention;  that  there  is  an  implied  exemption 
in  favor  of  such  property ;  that  even  a  statute  in  general  terms, 
such  as  our  own  section  3396,  Revised  Codes,  which  apparently 
charges  all  property  within  the  improvement  district  with  its 
ratable  proportion  of  the  expense  of  the  betterment,  does  not 
apply  to  property  devoted  to  public  use,  particularly  so  in  cases 
where  the  legislature  has  provided  that  the  assessment  becomes 
a  lien  upon  the  property  affected.  But  these  courts  have  en- 
countered difficulty  in  suggesting  any  valid  reason  for  the  con- 
clusion reached.  The  supreme  court  of  Georgia,  in  Atlanta  v. 
First  Presbyterian  Church,  above,  apparently  appreciating  this 
difficulty,  has  with  perfect  frankness  explained  its  position — 
which  we  think  is  fairly  characteristic  of  the  other  courts  named 
— ^as  follows :  **  That  the  public  property  of  the  United  States,  the 
state,  the  county,  or  the  city  was  intended  to  be  dealt  with  thus 
is  so  improbable  that  we  can  have  no  hesitation  in  holding  that 
an  implied  exception  as  to  all  public  property  can  and  should 
be  ingrafted  upon  the  Act  by  construction."  Even  these  courts 
whicli  thus  imply  an  exception  in  favor  of  property  devoted 
strictly  to  public  use  hold  that  property,  such  as  churches,  hos- 
pitals, cemeteries,  and  the  like,  though  exempt  from  taxation, 
are  nevertheless  subject  to  special  assessments  for  improvements. 
Some  of  the  leading  cases  holding  that  property  devoted 
[2]  exclusively  to  public  use  is  liable  for  special  assessments 
are :  Franklin  Co.  v.  Ottawa,  49  Kan.  747,  33  Am.  St.  Rep.  396,  31 
Pac.  788;  Adams  Co.  v.  Quincy,  130  IlL  566,  6  L.  R.  A.  155,  22 
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N.  E.  624;  Edwards  y.  Jasper  Co.,  117  Iowa,  365,  94  Am.  St 
Bep.  301,  90  N.  W.  1006 ;  In  re  Hofvard  Avenue,  44  Wash.  62. 
120  Am.  St.  Rep.  973,  12  Ann.  Cas.  417,  86  Pac.  1117 ;  Hassan 
V.  Rochester,  67  N.  Y.  528 ;  Board  of  Education  v.  People,  219 
lU.  83,  76  N.  E.  75 ;  Roosevelt  Hospital  v.  New  York,  84  N.  Y. 
108;  New  Orleans  v.  Warner,  175  U.  S.  120,  44  L.  Ed.  96,  20 
Sup.  Gt.  Bep.  44.  These  courts  proceed  upon  the  theory  that 
liability  for  taxes,  of  whatever  character,  is  the  rule,  and  ex- 
emption the  exception,  and  therefore  the  general  language  of  a 
statute,  such  as  our  own,  includes  all  property,  public  as  wdl 
SUB  private,  and  that  the  bu^rden  is  upon  the  party  claiming  an 
exemption  to  show  an  exception  in  his  favor  written  in  the  law 
in  express  terms,  or  clearly  implied  from  the  language  employed ; 
that  these  improvements  are  specially  beneficial  to  the  property 
(in  this  instance  to  the  property  of  School  District  No.  5) ;  that 
this  benefit  inures  to  all  the  property  owners  in  the  school  dis- 
trict; and  that  the  school  district  should  pay  for  the  benefit, 
and  not  impose  the  burden  upon  the  few  other  property  owners 
who  happen  to  be  within  these  particular  improvement  districts. 
In  Cooley  on  Taxation,  second  edition,  653,  the  author  says: 
^'Even  public  property  is  often  subjected  to  these  special  aasess- 
ments;  there  being  no  more  reason  to  excuse  the  public  from 
payment  for  such  benefits  than  there  would  be  to  excuse  from 
paying  when  property  is  taken  under  eminent  domain."  With 
the  theory  announced  by  the  courts  last  mentioned,  and  with 
the  conclusion  of  the  author  just  quoted,  we  agree.  If  there 
is  an  implied  exemption  from  taxation,  strictly  speaking,  in 
favor  of  public  property,  in  the  absence  of  constitutional  or 
statutory  declaration  upon  the  subject,  then  the  provisions  of 
section  2,  Article  XII,  of  our  Constitution,  and  section  2499 
of  the  Bevised  Codes,  so  far  as  that  section  relates  to  public 
property,  are  meaningless  and  their  enactment  a  work  of  su- 
pererogation ;  but  such  is  not  the  case.  It  was  not  the  intention 
of  the  f ramers  of  our  Constitution  to  write  into  our  fundamental 
law  any  useless  or  meaningless  phrases;  and  the  very  fact  that 
they  declared  an  exemption  from  taxation  in  favor  of  public 
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prox>erty  is,  to  say  the  least,  a  recognition  of  the  principle  that 
without  such  express  exemption  that  property  would.be  subject 
to  taxation,  along  with  the  property  of  the  private  individuals, 
corporations,  and  others.  If,  then,  there  was  necessity  for  mak- 
ing an  express  exemption  in  favor  of  public  property  from  taxa- 
tion, strictly  speaking,  for  the  stronger  reason  is  it  necessary 
that  there  should  be  an  express  exemption  if  such  property  is 
to  be  freed  from  paying  for  improvements  to  such  property. 

It  is  insisted  that  the  authority  of  the  trustees  of  the  school 
district  is  limited ;  that  the  law  does  not  authorize  the  expendi- 
ture of  the  school  moneys  for  such  purposes,  except  upon  a  vote 
of  the  qualified  electors;  but  with  this  we  do  not  agree.  There 
are  many  expressions  to  be  found  in  the  school  law,  notably 
in  section  881,  Bevised  Codes,  giving  the  school  board  ample 
authority  to  meet  an  expense  of  this  character.  Furthermore, 
section  1482,  Bevised  Codes,  gives  to  the  state  board  of  health 
supervision  over  the  sanitation  of  school  property,  and  section 
1483  gives  the  same  board  power  to  condemn  school  property, 
if  found  in  such  unsanitary  condition  as  to  endanger  the  health 
of  those  who  may  frequent  the  same.  If,  then,  the  state  board 
of  health  should  find  that  in  a  thickly  settled  community  like 
Ealispell,  the  school  buildings  are  not  provided  with  toilets  con- 
nected with  sewers,  but  that  the  several  hundred  school  children 
are  compelled  to  use  vault  outhouses,  thereby  endangering  the 
health  of  the  entire  community,  and  should  order  the  school 
boaid  to  provide  sanitary  means  by  installing  proper  toilets  and 
connecting  the  same  with  public  sewers,  or  with  a  private  sewer 
Bystem,  the  authority  of  the  board  of  health  to  enforce  such 
regulation  could  not  be  questioned;  and  ample  authority  is  to 
be  found  under  which  the  school  board  could  provide  the  neces- 
sary funds  to  meet  such  expenses. 

The  mere  fact  that  the  statute  under  which  these  special  as- 
sessments are  made  provides  that  the  assessment  shall  be  a  lien 
npon  the  property  is  not  a  valid  objection  to  the  assessment. 
The  state  may,  if  it  so  elects,  permit  a  lien  to  be  imposed  upon 
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property  devoted  exelturively  to  public  use;  but  the  validity  of 
the  assessment  does  not  depend  upon  the  means  by  which  the 
payment  is  to  be  enforced,  and  if  the  assessment  is  valid,  and 
the  proceeding  by  foreclosure  of  the  lien  is  not  available,  be- 
cause of  the  character  of  the  property,  the  right  will  not  fail 
because  of  failure  of  a  specific  remedy,  but  the  courts  will  in- 
voke any  appropriate  remedy  to  meet  the  exigencies  of  the 
particular  case. 

Our  statute  authorizing  these  special  assessments  provides 
in  general  terms  that  they  shall  be  paid  by  the  entire  improve- 
ment district;  each  lot  or  parcel  of  land  within  the  district  to 
be  assessed  for  that  part  of  the  whole  cost  which  its  area  bears 
to  the  area  of  the  entire  improvement  district,  exclusive  of 
streets,  alleys,  and  public  places.  (Sec.  3396,  above.)  This 
language  is  general.  It  includes  all  the  property  within  the 
improvement  district;  and  we  are  not  at  liberty  to  ingraft 
upon  the  statute  exceptions  which  are  not  there.  But  it  is  sug- 
gested that  the  concluding  clause  in  section  3396,  ''exclusive 
[3]  of  streets,  alleys  and  public  places, '^  is  broad  enough  to 
include  property  devoted  exclusively  to  public  use,  such  as 
school  property.  But  that  construction  violates  the  elementary 
rules  of  statutory  construction ;  and  certainly,  if  the  legislature 
intended  to  exempt  property  devoted  to  public  purposes,  it 
oould  have  found  apt  terms  by  which  to  express  its  meaning. 
The  rule  exemplified  by  the  expression  ^'ejusdem  generis'*  re- 
quires that  the  words  '' public  places"  be  read  to  mean  public 
places,  such  as  streets  or  alleys.  After  all,  the  question  before 
us  is  largely  one  of  public  policy. 

We  hold  that  these  improvements  are  specially  beneficial  to 
the  school  property — in  fact,  considering  the  surrounding  cir- 
cumstances, they  might  well  be  held  to  be  absolute  necessities; 
that  good  faith,  fair  dealing,  and  justice  require  that  the  school 
district  should  pay  for  the  benefits  which  its  property  receives, 
and  not  impose  its  burdens  upon  the  other  property  owners 
who  happen  to  be  within  these  particular  improvement  districts. 
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The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  district  court  to  enter  judgment  in  favor  of 
plaintiff. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Chief  Justice  Smith 
concur. 


PIBST   NATIONAL   BANK    OF    BUTTE,    Respondent,    v. 

SILVER,  Appellant. 

(No.  3,087.) 
(Submitted  Maieh  14,  ^^^2*    Decided  March  IS,  1912.) 

[122  Pae.  584.] 

Promissory  Notes  —  Nonpayment  —  Complaint  —  Partnership — 
Conversion — Waiver  of  Tort — Demand. 

PlomissoTy  Notes — Nonpayment —  Complaint — StifBcienej. 

1.  All  allegation  of  the  complaint  in  an  action  to  enforce  payment 
of  a  promissory  note,  that  both  defendant  and  one  E.,  a  joint  maker, 
in  his  lifetime  and  his  legal  representatives  since  his  death,  have 
failed,  neglected  and  refused  to  pay  the  note  or  any  part  or  portion 
thereof,  held,  sufficiently  specific  to  show  nonpayment  of  the  note. 


2c  The  allegation  *of  nonpayment  is  a  material  and  essential  one  in 
an  action  to  enforce  payment  of  a  promissory  note. 

Same — Joint  and  Several — Nonpayment — Complaint. 

3.  Where  a  note  sued  upon  is  joint  and  several,  the  complaint  must, 
in  order  to  show  a  breach  af  the  condition  of  the  obligation,  allege 
that  payment  has  not  been  made  by  any  of  the  parties  liable,  since 
payment  by  one  of  the  makers  extinguishes  the  liability  of  all. 

Same— Nonpayment — ^Burden  of  Proof. 

4.  An  allegation  of  nonpayment  of  a  joint  and  several  promissory 
note  being  denied,  the  burden  of  proving  nonpayment  by  any  of  the 
parties  liable  rests  upon  plaintiff. 

JTndgment  on  Pleadings — When  Improper. 

5.  Judgment  for  plaintiff  on  the  pleadings  is  improper,  where  the 
answer  states  facts  sufficient  to  constitute  counterclaims  exceeding 
plaintiff's  demand. 

Partnership — Conversion — Bight  of  Surviving  Partner. 

6.  Since  the  interest  of  each  member  of  a  partnership  extends  to 
every  portion  of  its  property,  a  surviving  partner  may  retain  posses- 
aioB  an<d  conrtrol  thereof  jure  proprio,  and  defend  an  action  against  him 
on  a  partnership  obligation  by  setting  up  a  counterclaim  to  rficover 
tbt  value  of  firm  property  converted  by  plaintiff. 
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Conversion — Waiver  of  Tort. 

7.  One  having  a  cause  of  action  in  conversion  maj  waiw  the  tort 
and  sue  as  upon  an  implied  contraet. 

Counterclaims — Express  and  Implied  Contracts. 

8.  The  provision  of  subdivision  2,  section  6541,  Revised  Code»,  that 
in  an  action  on  a  contract  anj  other  cause  of  action  on  contract  ex- 
isting at  the  commencement  of  the  action  ma^r  be  set  up  as  a  counter- 
claim, applies  to  implied  a«  well  as  express  contracts. 

Conversion — ^Demand  Unnecessary,  When. 

9.  Where  propertjr  is  wrongfullj  taken  from  the  oivmer,  he  maj  sue 
without  a  demand. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  /• 
Lynch,  Judge. 

Action  by  the  First  National  Bank  of  Butte  against  J.  R. 
Silver.  Prom  a  judgment  for  plaintiff  on  the  pleadings,  defend- 
ant appeals.    Reversed  and  remanded. 

Mr.  Jamss  H.  Baldunn,  for  Appellant,  sabmitted  a  brief  and 

argued  the  cause  orally. 

«■ 

In  an  action  for  the  breach  of  a  contraet  it  is  necessary  to 
allege  that  the  contract  has  been  broken;  and  there  is  no  differ- 
ence in  this  respect  between  a  promissory  note  and  other  con- 
tracts. The  failure  to  pay  constitutes  the  breach,  and  must  be 
alleged.  {Frisch  v.  Cdler,  21  Cal.  71;  Brown  v.  Orr,  29  Cal. 
120 ;  Davanay  v.  Eggenhoff,  43  Cal.  395 ;  Roberts  v.  TreadweU, 
50  Cal.  520;  Bank  v., Boyd,  99  Cal.  606,  3^  Pac.  337;  Knox  v. 
Buckram  Co.,  139  Cal.  399,  73  Pac.  428;  Yogel  v.  Walker,  8 
Utah,  227,  2  Pac.  210;  14  Ency.  of  PI.  &  Pr.  542-544;  3  Suther- 
land's Code  Pleading  and  Practice,  sec.  5384;  8  Cyc.  136;  F<w 
Horn  V.  Edit,  30  Mont.  69,  75  Pac.  680.) 

The  allegation  that  'Hhe  defendant  has  at  all  times  failed, 
refused  and  neglected  to  pay  said  promissory  note  or  any  part 
or  portion  thereof,  and  that  the  said  John  Eakins  in  his  lifetime 
and  his  legal  representatives  since  his  death  have  failed, 
neglected  and  refused  to  pay  said  promissory  note  or  any  part  or 
portion  thereof,"  is  not  sufficient.  (3  Sutherland  on  Code 
Pleading  and  Practice,  sec.  5384 ;  Scroufe  v.  Clay,  71  Cal.  123, 
11  Pac  882.) 


i 
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The  allegation  that  ''there  is  now  due  and  owing  from  the 
defendant  to  the  plaintiff  the  sum  of  two  hundred  dollars,  to- 
gether with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  December  16,  1905,  on  said  promissory  note,  copy 
of  which  is  set  forth  in  said  complaint,"  is  insufficient,  being  a 
statement  of  a  mere  conclusion  of  law.  {Frisch  v.  Caler,  supra; 
Scroufe  v.  Clay,  supra;  Noiman  v.  Green,  90  Cal.  172,  27  Pac. 
157;  Ryan  v.  HoUiday,  110  Cal.  335,  42  Pac.  891,  892.) 

The  allegation  of  nonpayment  was  essential  to  respondent's 
recovery,  and  as  payment  by  one  extinguishes  the  liability  of  all, 
this  allegation  could  not  be  stricken  from  the  pleading  without 
leaving  it  insufficient.  Issue  is  joined  upon  this  allegation. 
(Pengelly  v.  Peeler,  39  Mont.  26,  101  Pac.  147 ;  31  Cyc.  198,  201 ; 
Bank  v.  Boyd,  99  Cal.  604,  34  Pac.  337.)  It  follows  that  the 
court  erred  in  granting  the  motion  for  judgment  on  the  pl-eadings 
and  in  rendering  judgment  for  it.  {Floyd  v.  Johnson,  17  Mont. 
469,  43  Pac.  631;  Bach,  Cory  &  Co.  v.  Produce  Co.,  15  Mont. 
845,  39  Pac.  291.) 

Mr.  B.  L.  Clinton  submitted  a  brief  in  behalf  of  Respondent, 
and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  enforce  payment  of  a  promissory 
note  dated  December  16, 1905,  due  on  demand,  and  executed  and 
delivered  by  defendunt  and  one  John  Eakins  to  the  plaintiff. 
Before  the  action  was  commenced,  Eakins  died.  The  complaint, 
after  alleging  the  execution  and  deliveiy  of  the  note,  contains, 
in  paragraph  9,  the  following:  ''That  prior  to  the  commencement 
of  this  action  plaintiff  demanded  of  the  defendant  the  payment 
of  said  promissory  note,  and  that  the  defendant  has  at  all  times 
failed,  refused,  and  neglected  to  pay  said  promissory  note  or 
any  part  or  portion  thereof,  and  that  the  said  John  Eakins  in 
his  lifetime,  and  his  legal  representatives  since  his  death,  have 
failed,  neglected,  and  refused  to  pay  said  promissory  note  or  any 
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part  or  portion  thereof."  It  is  further  alleged^  that  Eakins 
died,  that  an  administratrix  of  his  estate  wna  appointed,  that 
plaintiff  presen/ted  its  claim,  and  the  same  was  dnly  allowed, 
and  paragraph  5  concludes  as  follows:  "That  no  part  or  portion 
of  said  claim  has  been  paid."  The  defendant  answered,  ad- 
mitted the  execution  and  delivery  of  the  note,  the  death  of 
Eakins,  that  he  (defendant)  had  not  paid  the  note,  and  then 
denies  any  knowledge  or  information  as  to  whether  Eakins  in  his 
lifetime,  or  his  legal  representatives  since  his  death,  paid  the  note 
or  the  debt  evidenced  by  it ;  and  further  denied,  upon  informa- 
tion and  belief,  that  an  administratrix  had  been  appointed  for 
Eakins'  estate,  and  denied  any  knowledge  or  information  as  to 
whether  plaintiff  had  presented  its  claim  or  whether  the  same 
had  been  allowed  or  remains  unpaid.  Defendant  then  pleaded 
two  counterclaims,  in  the  first  of  which  he  alleges  that,  prior  to 
the  execution  of  the  note  sued  upon,  he  and  Eakins  formed  a 
copartnership  to  carry  on  certain  work  in  Butte ;  that  the  money 
represented  by  the  note  was  borrowed  by  them  as  copartners  for 
the  use  of  the  copartnership  in  canying  on  its  undertaking  and 
was  in  fact  used  by  them  as  copartners  in  their  copartnership 
enterprise.  It  is  alleged  that  about  January  19,  1906,  one 
O'Brien,  in  payment  for  work  done  by  the  copartnership,  exe- 
cuted and  delivered  to  Eakins  a  check  drawn  upon  the  Daly 
Bank  and  Trust  Company  for  $424.20 ;  that  Eakins  received  such 
check  as  the  property  of  the  copartnership  and  held  it  as  such, 
and  had  it  in  his  possession  unindorsed  at  the  time  of  his  death. 
It  is  alleged  that  about  February  16,  1906,  this  plaintiff,  after 
the  death  of  Eakins,  wrongfully  obtained  possession  of  such 
check,  caused  the  name  of  John  Eakins  to  be  indorsed  upon  it, 
and  then  presented  the  check  to  the  bank  upon  which  it  was 
drawn,  collected  the  money,  converted  it  to  its  own  use,  and  ever 
since  has  failed  and  refused  to  account  to  the  defendant  for 
the  same  or  any  part  thereof.  The  second  counterclaim  is  in 
similar  terms,  except  as  to  the  amount  of  the  check  which  it  is 
alleged  plaintiff  procured  and  cashed.  The  prayer  of  the  an- 
swer is  that  plaintiff  take  nothing  ^  that  defendant  recover  the 
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amount  of  each  of  the  two  checks  with  interest,  that  he  recover 
his  costs,  and  for  general  relief.  Upon  these  pleadings  plaintiff 
moved  for  judgment,  and  the  motion  was  granted.  Plaintiff 
thereupon  waived  its  claim  for  attorneys'  fees,  and  the  district 
court  rendered  and  entered  judgment,  from  which  the  defend- 
ant appealed. 

1.  Contention  is  made  that  paragraph  3  of  the  complaint, 
[1]  quoted  above,  does  not  contain  allegations  sufficiently  Spe- 
cific to  show  nonpayment  of  the  note;  but  with  this  we  dx>  not 
agree.  It  requires  the  most  strained  construction  of  the  plead- 
ing to  admit  of  a  doubt  that  payment  has  not  been  made  by 
anyone,  if  the  allegations  above  are  true. 

2.  While  it  may  well  be  said  that  the  denial  of  information 
as  to  whether  plaintiff  presented  its  claim  and  had  same  allowed, 
and  the  further  denial  upon  information  and  belief  that  an 
administratrix  has  been  appointed  for  Eakins'  estate  are  frivo- 
lous, since  these  facts  can  be  ascertained  from  public  records, 
still  the  allegation  that  Eakins  in  his  lifetime  did  not  pay  the 
note  is  put  in  issue  by  a  denial  of  knowledge  or  information 
sufScient  to  form  a  belief  as  to  the  truth  of  that  allegation.  This 
form  of  denial  is  authorized  by  the  Codes  (Rev.  Codes,  sec. 
6540),  and  when  interposed  to  any  material  allegation  of  the 
complaint  raises  an  issue  (sec.  6723).  That  the  allegation  of 
[2]  nonpayment  is  a  material  and  essential  allegation  in  an  ac- 
tion of  this  character  is  established  in  this  state  by  repeated 
decisions  of  this  court.  (Yancey  v.  Northern  Pac.  Ry.  Co.^  42 
Mont.  342,  112  Pac.  533,  and  eases  cited.)  The  note  sued  upon 
[3]  is  joint  and  several,  and  payment  by  one  of  the  makers 
extinguishes  the  liability  of  all.  (Rev.  Codes,  sec.  4923.) 
Therefore,  in  order  to  show  a  breach  of  the  condition  of  the 
obligation,  it  is  necessary  to  allege  that  payment  has  not  been 
made  by  any  of  the  parties  liable ;  and  if  issue  be  joined  upon 
[4]  such  allegation,  then  the  burden  is  upon  the  plaintiff  to 
make  proof.  {Yancey  v.  Northern  Pac.  Ry.  Co.,  above.) 
Since  the  answer  raises  an  issue  as  to  nonpayment  by  Eakins  in 
his  lifetime,  the  motion  for  judgment  on  the  pleadings  should 
not  have  been  granted. 
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3.  The  motion  should  not  have  been  granted  for  another 
[5]  reason:  If  the  answer  states  facts  sufficient  to  constitute 
counterclaims,  plaintiff  cannot  recover  upon  the  record  as  now 
presented  to  us.  The  allegations  of  new  matter  are  not  denied, 
and  the  amount  of  the  counterclaims  exceeds  the  amount  of  plain- 
tiff's demand.  As  we  understand  the  answer,  there  is  not  any 
attempt  made  to  set  up  a  counterclaim  in  favor  of  a  copartner- 
ship as  against  the  individual  liability  of  the  defendant.  The 
answer  sets  forth  facts  which,  if  true,  disclose  that  the  obliga- 
tion upon  which  plaintiff  sues  is  in  fact  a  partnership  obligation, 
and  in  an  action  upon  such  an  obligation  it  is  elementary  that 
one  partner  may  avail  himself  of  a  counterclaim  in  favor  of  the 
copartnership  to  defeat  the  plaintiff's  recovery,  even  though 
such  partner  is  separately  sued  or  answers  separately;  the 
[6]  fundamental  principle  being  that,  if  the  demands  are 
mutual,  one  may  be  counterclaimed  as  against  an  action  upon 
the  other.  To  constitute  a  counterclaim,  the  facts  must  disclose 
a  cause  of  action  in  favor  of  the  defendant  and  against  the  plain- 
tiff, existing  at  the  time  of  the  commencement  of  the  action. 
(Rev.  Codes,  sec.  6541.)  If  the  allegations  of  these  counter- 
claims be  true,  defendant  and  Eakins  were  copartners  at  the 
time  this  note  was  executed,  and  the  note  was  the  copartnership 
obligation  (see.  5489)  and  the  money  received  upon  it  was  part- 
nership property  (sec.  5468) ;  so,  likewise,  were  the  checks  re- 
ceived by  Eakins,  and  converted  by  plaintiff,  partnership  prop- 
erty, and  each  member  of  the  partnership  can  require  that  the 
partnership  property  be  applied  to  the  discharge  of  partnership 
obligations  (sec.  5472).  The  death  of  Eakins  worked  a  dissolu- 
tion of  the  partnership  (sec.  5494),  but  did  not  affect  the  part- 
nership property,  except  to  give  to  this  defendant,  as  the  sole 
surviving  partner,  exclusive  control  of  the  property.  (Sec 
7607.)  He  could  retain  possession  and  control,  not  by  virtue  of 
any  supposed  representative  relationship,  but  jure  propria,  since 
the  interest  of  each  member  of  the  partnership  extends  to  every 
portion  of  its  property.  (Sec.  5469;  Krueger  v.  Speith,  8  Mont 
482,  3  L.  B.  A.  291,  20  Pac.  664.)     By  reason  of  his  right  to  the 
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possession  of  the  partnership  property,  defendant  may  maintain 
any  appropriate  action  for  its  recovery. 

It  is  elementary,  also,  that  one  who  has  a  cause  of  action  in 
[7]  conversion  may  waive  the  tort  and  sue  as  upon  an  implied 
contract.  (Oalvin  v.  Mac  M.  &  M.  Co.,  14  Mont.  508,  37  Pac. 
366.)  If  the  allegations  of  these  counterclaims  are  true,  defend- 
ant had  causes  of  action  against  the  plaintiff  at  the  time  it  com- 
menced this  action,  and  by  waiving  the  tort  and  proceeding  as 
[8]  upon  the  implied  contract,  defendant  could  set  up  these 
causes  as  counterclaims  to  plaintiff's  action,  for  subdivision  2  of 
section  6541  includes  implied  as  well  as  express  contracts.  (34 
Cyc.  676,  711.)  And  if  the  taking  by  plaintiff  was  wrong- 
ful, as  alleged,  a  demand  was  not  necessary;  and  neither  is  it 
essential  to  defendant's  right  to  recover  that  plaintiff  knew  of 
the  interest  asserted  by  this  defendant  at  the  time  of  the  conver- 
sion, or  since. 

Our  conclusion  is  that  the  defendant  has  stated  a  cause  of 
action  against  the  plaintiff  in  each  of  these  counterclaims,  and 
the  motion  for  judgment  on  the  pleadings  should  have  been  over- 
ruled. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  motion. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  concura 

Mr.  Justice  Smith  concurs  in  the  result. 
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WIXTEBSCHEID,  Bbspondent,   v.   REICHLE.   Appku.ant. 

(No.  3.089.) 

(Submitted  March   14,   1912.     Decided  March  20,   1»]S.) 

[122  Pac.  740.] 

Landlord  and  TeTiani — Trespass — Excessive  Verdict — Evidence 

— Admissibilily — Briefs — Appeal  and  Error. 

landlord  and  Tenant — PremiMS — Treapass — Aetiona — Rvidence. 

1.  In  an  action  by  a  ttnant  against  hin  landlord  for  treapam  upon 
the  demised  premiBsa^  evideaee  held  lufficient  to  go  to  the  jazj  oo  tba 
issue  of  trespass. 

Trespass — Finanoial  Condition  of  Defendant — Evidence. 

2.  In  an  action  where  punitive  damages  are  claimed,  evidence  of  the 
financial  coiiditioD  of  defendant  is  admissible. 

Appeal  and  Error — Briefs — Arguments. 

3.  Questions  not  argued  in  an  appellant's  brief  will  not  be  revieired. 
Landlopd  kod  Tenant — Prami*es — Trespass — Damages — RiceseivenesB. 

4.  In  an  action  for  punitive  and  compeasatorj  damages  sustained 
b;  reason  of  trespass  upon  propert;  of  nhich  plaintiff  was  a  tenant 
in  moiHog  the  house  while  plaintiff  was  still  an  occupant,  an  award 
of  $700  damages  was  excessive  bj  $450,  where  it  appeared  that  plain- 
tiff refused  to  ii>ov«  from  the  premises  in  accordance  with  the  direc- 
tion of  defendant,  and  that  aside  from  the  injurj  to  ber  feelings  the 
onlj  actual  damage  sustained  did  not  amount  to  more  than  (200. 

Appe(U  from  District  Court,  Silver  Bow  County;  John  B.  .Uc- 
Clernan,  Judge. 

Action  by  ^ay  Winterscheid  against  August  E.  Reichle. 
From  a  judgment  for  plaiatifF  and  an  order  denying  him  a  nev 
.  .  .    <.*__:i — .  — leala.     Affirmed  «n  condition. 

sllant,  there  was  a  brief  by  Mr.  John  J.  Mc- 
ument  by  Mr.  J.  E.  Murray. 

there  was  a  brief  by  Messrs.  Chas.  Mattison, 
ind  J.  A.  Poore,  and  oral  argument  by  jlfr. 


is  deny  the  landlord's  right  to  forcibly  repos- 
lemised  premises,  even  after  the  termination 
he  does  so  he  must  respond  in  damages: 
,  147  III.  335,  35  N.  E.  243;  FarweU  v.  War- 
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ren,  51  111.  467 ;  Jasper  v.  Purnell,  67  111.  358 ;  Doty  v.  Burdick, 
S3  111.  473 ;  Thiel  v.  BuUs  Ferry  Land  Co.,  58  N.  J.  L.  212,  33 
Atl.  281;  Entelman  v.  Hagood,  95  Ga.  390,  22  S.  E.  545;  Griffin 
V.  Martel,  77  Vt.  19,  58  Atl.  788.  In  every  letting  of  property 
for  human  habitation  there  is  an  implied  covenant  for  quiet 
and  peaceable  possession.  {Hoagland  v.  New  York  etc..  Ill  Ind. 
443,  12  N.  E.  83;  Herpolsheimer  v.  Funke,  1  Neb.  (Unof.)  471, 
95  N.  W.  688;  Kitchen  Bros,  Hotel  Co,  v.  Philbin,  2  Neb.  (Unof.) 
340,  96  N.  W.  487.)  And  the  appellant  could  not  by  any  sub- 
terfuge as  selling  the  house  while  plaintiff's  tenancy  remained 
undetermined  avoid  responsibility  for  an  unlawful  intrusion  and 
interference  with  her  possession  of  said  premises.  {Stem  v. 
Sawyer,  78  Vt.  5,  112  Am.  St.  Rep.  890,  6  Ann.  Oas.  356,  61  Atl. 
36;  Smith  v.  Caldwell,  78  Ark.  333,  95  S.  W.  467;  Maney  v. 
Lamphire,  139  Mich.  429,  102  N.  W.  974.)  It  was  his  duty  to 
protect  her  possession  instead  of  even  consenting  to  allow  any- 
one to  interfere  with  it.  Where  the  owner  unlawfully  invades 
the  possession,  he  will  be  liable  in  damages  to  one  peaceably  in 
I>ossession.  {Sinclair  v.  Stanley,  64  Tex.  67;  Larue  v.  Russell, 
26  Ind.  386.)  This  doctrine  was  declared  in  the  following  cases 
very  much  in  point  on  all  questions  raised  in  this  case :  Walters- 
cheid  V.  Crupper,  79  Kan.  627, 100  Pac.  623,  where  the  landlord's 
agent  took  part  of  the  roof  off  to  force  eviction,  and  it  rained  on 
occupants;  Wilson  v.  Campbell,  75  Kan.  159,  121  Am.  St.  Rep. 
366, 12  Ann.  Cas.  766,  8  L.  R.  A,  n.  s.,  426,  88  Pac.  548 ;  Whitney 
V.  Brown,  75  Kan.  678,  12  Ann.  Cas.  768,  11  L.  R.  A.,  n.  s.,  468, 
90  Pac.  277 ;  Preiser  v.  Weilandt,  48  App.  Div.  569,  62  N.  T. 
Supp.  890,  where  a  landlord  entered  and  began  to  tear  down  a 
house  in  which  a  woman  was  sick  and  thereafter  died  by  reason 
of  the  noise,  dust  and  commotion ;  Mason  v.  Hawes,  52  Conn.  12, 
52  Am.  Rep.  522;  Spencer  v.  Commercial  Co,,  30  Wash.  520,  71 
Pac.  53 ;  Huggins  v.  Bridges,  29  Pa.  Sup.  Ct.  82,  where  a  land- 
lord stopped  up  a  chimney  and  caused  injury  to  inmates  by 
smoke  and  gas. 

In  this  character  of  action,  anyone  who  advises,  assists,  or  in 
any  way  abets  a  trespass  is  liable.     {De  Palma  v.  ^^^einman,  15 
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N.  M.  68,  24  h.  R.  A.,  n.  s.,  423,  103  Pac.  782 ;  Chase  v.  Cochrane, 
102  Me.  431,  67  Atl.  320;  Engle  v.  Simmons,  148  Ala.  92,  121 
Am.  St.  Rep.  59,  12  Ann.  Cas.  740,  41  South.  1023,  7  L.  R.  A., 
n.  8.,  96.) 

Whenever  a  person's  house  is  entered  illegaUy,  a  cause  of 
action  accrues  at  once,  and  whatever  is  done  thereafter  is  but 
an  a^^avation  of  damages.  (3  Sutherland  on  Damages,  p.  364.) 
The  wrongful  entry  is  the  gist  of  the  action.  (Id.,  p.  375 ;  Louis- 
viUe  Ry.  v.  Eiggenbottom,  153  Ala.  334,  44  South.  872.)  Ex- 
emplary damages  may  be  allowed  though  no  actual  damage  be 
shown  in  such  cases.  {McConathy  v.  Deck,  34  Colo.  461,  7  Ann. 
Cas.  896,  4  h.  R.  A.,  n.  a.,  358,  83  Pac.  135;  Kline  v.  Kline,  158 
Ind.  602,  58  L.  R.  A.  397,  64  N.  E.  9 ;  Parker  v.  MUe,  27  Ala.  480, 
62  Am.  Dec.  776 ;  Favorite  v.  CoUrUl,  62  Mo.  App.  119 ;  McCarthy 
V.  Miller  (Tex.  Civ.  App.),  57  S.  W.  973;  Freelove  v.  Qmild,  3 
Kan.  App.  750,  45  Pac.  455;  Zwerling  v,  Annenherg,  38  Misc. 
Rep.  169,  77  N.  Y.  Supp.  275;  Brame  v.  Clark,  148  N.  C.  364,  16 
Ann.  Cas.  73, 19  L.  R.  A.,  n.  s.,  1033,  62  S.  E.  418,  and  eases  cited ; 
Koester  v.  Cowan,  37  III.  App.  252;  Campbell  v.  Coonradt,  22 
Kan.  704.)  No  man,  be  he  landlord  or  other,  has  the  right  to 
take  the  law  in  his  own  hands,  and  then  complain  of  excessive 
damages.  {Titus  v.  Corkins,  21  Kan.  519  (722) ;  West  Chicago 
8t.  R.  Co.  V.  Morrison  etc.  Co.,  160  111.  288,  43  N.  E.  398;  Alcorn 
■V.  Mitchell,  63  111.  553;  Cutler  v.  Smith,  57  111.  252;  Draper  v. 
Baker,  61  Wis.  450,  50  Am.  Rep.  143,  21  N.  W.  528.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 
Plflintiff  brought  this  action  to  recover  compensatory  and  also 
;es  alleged  to  have  been  sustained  by  reason  of  a 
>roperty  of  which  she  was  the  tenant.  It  appears 
lant  Reichle  owned  the  property,  and  desired  her 
;ame,  and  thus  enable  him  to  remove  the  house 
^r  and  erect  another  structure  in  its  place.  On 
9,  Reichle  sold  the  house  to  one  Firpo,  stipulating 
ile,  "said  house  to  be  removed  as  soon  as  vacated 
uants,"    leferring   to   the   plaintiS.     Defendant 
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Palmer. was  employed  by  Pirpo  to  do  the  actual  work  of  moving 
the  honse.  Plaintiff's  rent  had  been  paid  up  to  and  including 
September  7, 1909,  and  either  on  that  date,  or  a  day  or  two  later, 
and  while  she  was  still  occupying  the  premises  under  a  sort  of 
tacit  arrangement  or  understanding  with  Reichle  that  she  'might 
remain  there  until  she  found  another  house,  but  that  she  should 
do  so  as  soon  as  possible,  Palmer  began  to  raise  the  house,  and 
thereby  caused  some  of  her  furniture  and  household  utensils  to  be 
broken  and  damaged.  It  further  appears  that  Reichle  was  quite 
anxious  to  get  possession  of  the  property  so  as  to  enable  him  to 
proceed  with  his  plans,  and  on  August  20,  for  the  purpose,  per- 
haps, of  frightening  her  so  that  she  would  move  promptly,  he 
served  her  with  notice  that  after  September  7  her  rent  would 
be  greatly  increased.  After  the  service  of  this  notice,  Reichle 
and  his  agent,  Came,*  continually  importuned  her  to  vacate  the 
house,  sometimes  requesting  and  again  demanding  that  she  do  so, 
and  frequently  intimated  to  her  that,  if  she  did  not  vacate,  they 
would  "force  her  out,"  and  ''have  her  on  jack-screws  and  out 
on  the  street."  She  testified:  "They  would  be  abusive  to  me. 
They  would  be  insulting."  And,,  although  there  is  not  any 
testimony  to  justify  the  conclusion  that  she  was  actually  abused 
or  insulted,  the  jurors  might  well  have  believed,  if  they  credited 
her  testimony,  that  every  possible  means  was  employed  to 
frighten  her  into  giving  up  jwssession.  She  also  testified  that 
they  "bothered  her  so  she  would  frequently  break  do^^ii  and 
cry,"  protesting  that  she  was  "doing  her  best  to  find  another 
house,"  but  was  encountering  considerable  difficulty  in  that  re- 
gard by  reason  of  the  fact  that  she  had  no  money.  The  fore- 
going narrative  is,  of  course,  founded  on  the  testimony  of  the 
respondent  herself,  and  is,  we  think  a  fair  statement  of  the 
grievance  of  which  she  complains,  omitting  a  detailed  account 
of  the  alleged  damages  sustained.  In  addition  to  the  evidence 
of  which  a  summary  has  been  given,  W.  H.  Ooodland,  a  deputy 
county  assessor  of  Silver  Bow  county,  produced  from  his  office  a 
so-called  "Present  Ownership  Book,"  and  testified  therefrom 
that  in  the  year  1911  (the  trial  was  had  on  the  eleventh  day  of 
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April,  1911)  Beichle  was  assessed  for  taxation  purposes  on  prop- 
erty valued  at  $25,000,  and  a  firm  of  which  he  was  a  member 
was  assessed  on  $30,000  worth  of  property.  This  testimony  was 
objected  to  as  incompetent,  and  for  the  further  reason  'Hhat 
present  ownership  books  are  not  the  best  evidence  of  the  property 
possessed  by  any  person."  The  court  charged  the  jury  that 
they  were  at  liberty  to  assess  punitive  damages  against  both 
Reichle  and  Palmer,  and  in  so  doing  might  take  into  considera- 
tion ''the  financial  condition  of  the  defendants."  There  was  no 
evidence  of  Palmer's  pecuniary  circumstances.  The  instruction 
just  referred  to  was  objected  to  by  counsel  for  Reichle,  on  the 
sole  ground  that  there  was  not  any  evidence  to  justify  a  finding 
that  he  was  guilty  of  oppression  or  malice,  or  that  his  actions 
caused  plaintiff  to  suffer  any  ** grief,  shame,  or  fear."  The  jury, 
in  order  to  extricate  them^lves  from  the  -  dilemma  thus  pre- 
sented, returned  two  verdicts,  one  against  Palmer  for  $200  dam- 
ages, and  another  against  Beichle  for  $700  damages.  Judgment 
was  entered  upon  the  verdict  against  Beichle,  and  he  appeals 
therefrom,  and  also  from  an  order  denying  a  new  trial.  In  his 
notice  of  intention  to  move  for  a  new  trial  he  specifies  "exces- 
sive damages"  as  one  of  the  grounds  to  be  relied  on.  We  dis- 
cover in  the  record  prepared  by  appellant  a  specification  of  error 
that  ''the  judgment  is  contrary  to  law,"  but  the  contention  is 
not  again  referred  to. 

1.  It  is  contended  (a)  that  there  is  not  any  evidence  to  sup- 
port the  conclusion  that  Beichle  committed  any  of  the  acts 
charged  in  the  complaint;  and  (b)  that  there  is  no  evidence  to 
justify  a  verdict  for  damages  by  way  of  punishment.  We  think 
[1]  the  plaintiff  established  a  prima  facie  case  of  trespass 
against  the  appellant.  If  the  jury  had  believed  his  testimony, 
and  that  of  his  witnesses,  they  must  have  returned  a  different 
verdict,  but  they  chose  to  find  for  the  plaintiff.  As  to  the  second 
contention,  we  are  frank  to  say  that  there  is  very  little  evidence 
of  such  oppression  or  malice  as  will  warrant  a  verdict  for  ex- 
emplary damages  under  the  provisions  of  section  6047  of  the 
Bevised  Codes.    But  there  was  some  evidence.    Plaintiff  testi- 
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fied:  ''Mr.  Reichle  said  he  didn't  intend  to  stand  any  fooling; 
tha4;  he  was  going  to  sell  the  place,  and  wanted  the  house  moved. 
He  would  come  to  the  door  and  say:  'Well,  you  better  be  mov- 
ing.' Mr.  Came  would  say:  *Mr.  Reichle  has  sent  me  down  to 
say  he  wants  the  place.  He  has  got  to  have  it' — ^and  Mr.  Reichb 
would  come  the  next  day  and  repeat  the  same  thing,  tha/t  I  would 
have  to  get  out,  that  he  didn't  want  to  be  bothered  about  it,  that 
he  wanted  to  have  the  surveyors  there  so  that  he  could  get  started 
at  once.  Mr.  Reichle  told  me  that  Came  was  his  agent.  Mr. 
Game  would  say  to  me:  'We  want  you  to  move.  We  want  to 
know  if  you  are  going  to  get  out,  and,  if  you  don't  get  out,  we 
will  force  you.  We  will  have  you  up  on  the  jack-screws,  and 
have  you  out  on  the  street. '  They  pulled  up  the  walks,  and  put 
the  jack-screws  under  the  comer  of  the  house,  and  they  had  to 
fix  planks  for  me  to  come  and  go  out  of  the  kitchen.  I  went  out 
and  asked  if  they  could  do  that.  They  said,  'Yes,'  they  could. 
I  said:  'All  my  furniture  is  in  there.'  They  said  that  didn't 
make  any  difference,  that  they  were  ordered  to  come  and  go 
ahead,  and  I  would  be  moved  in  a  little  while.  I  said  to  Mr. 
Palmer,  'Aren't  you  going  to  give  me  a  chance  to  get  out?'  and 
he  said,  'I  was  up  to  see  them,  and  they  told  me  to  go  right  ahead 
with  the  work.'  Mr.  Reichle  came  down  there  on  the  morning 
the  house  was  on  jack-screws,  and  Mr.  Came  also.  Mr.  Reichle 
was  around  there  quite  a  little  time  that  morning,  part  of  the 
time  on  my  lot.  On  the  day  the  house  was  raised  he  offered  me 
$5  to  pay  my  rent  some  place  else.  He  abused  me  that  morning. 
I  considered  that — I  didn't  think  any  gentleman  would  speak 
that  way  to  a  woman."  If  the  jury  believed  from  this  testimony 
that  Mr.  Reichle  was  cognizant  of  the  fact  that  Palmer  was  about 
to  move  the  house  and  consented  thereto,  and  that  their  actions, 
as  detailed  by  the  plaintiff,  evidence  some  degree  of  oppression, 
we  cannot  say  as  a  matter  of  law  that  this  conclusion  was  errone- 
ous. The  complaint  contains  three  counts:  (1)  for  "wanton, 
malicious,  oppressive  and  unjustifiable  acts  of  the  defendants," 
for  which  damages  in  the  the  sum  of  $2,000  are  claimed;  (2)  for 
damage  to  furniture  in  the  sum  of  $100;  (3)  for  loss  on  fumi- 
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ture  disposed  of  at  forced  sale  for  $100  less  than  its  real  value. 
The  two  verdicts  for  $200  and  $700,  respectively,  when  read  in 
connection  with  the  complaint,  clearly  disclose  the  fact  that  the 
jury  assessed  punitive  damages  in  the  sum  of  $500  against  the 
appellant. 

2.  Did  the  court  err  in  receiving  evidence  of  the  pecuniary 
circumstances  of  the  appellant!  Messrs.  Grattan  &  Jennings 
in  their  article  on  Damages,  13  Cyc.  211,  lay  down  the  rule 
thus:  ** Evidence  of  the  pecuniary  condition  and  financial 
[2]  circumstances  of  defendant  is  usually  held  to  be  relevant 
and  admissible  as  bearing  upon  the  amount  of  punitive  or  ex- 
emplary damages  which  may  be  awarded,  •  •  •  but  where 
there  are  several  defendants  sued  jointly  in  trespass,  inasmuch 
as  the  same  amount  of  damages  must  be  assessed  against  all,  it  is 
error  to  instruct  the  jury  that  they  may  take  into  consideration 
the  pecuniary  ability  of  each  individual  defendant  to  pay  puni- 
tive or  exemplary  damages."  The  rule  thus  laid  down  seems  to 
be  borne  out  by  the  following  decisions:  Toledo  etc,  Ry.  Co.  v. 
Smith,  57  111.  517 ;  Chicago  City  Ry.  Co.  v.  Henry,  62  111.  142 ; 
Smith  V.  Wunderlich,  70  111.  426.  The  rule  disposes  of  the  con- 
tention that  evidence  of  financial  worth  is  incompetent  in  actions 
of  this  nature ;  and  the  exception  noted  cannot  avail  the  defend- 
ant, for  the  reason  that  he  did  not  raise  the  point  therein  indi- 
cated in  the  court  below,  and  has  not  attempted  to  do  so  here. 

3.  The  contention  that  the  contents  of  the  so-called  "present 
[3]  ownership  book"  were  incompetent  and  not  the  best  evi- 
dence is  not  argued  in  the  briefs,  and  in  the  circumstances  we  do 
not  feel  called  upon  to  make  an  investigation  of  the  question. 

4.  Incidentally  it  is  claimed  that  the  verdict  is  excessive.  We 
agree. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
grant  a  new  trial  unless  within  thirty  days  after  remittitur  filed 
the  respondent  shall  consent  in  writing  that  the  judgment  for 
damages  be  reduced  to  $250.  If  such  consent  is  given,  the  judg- 
ment shall  be  modified  accordingly  as  of  the  date  of  its  original 
entry,  and,  together  with  the  order  denying  a  new  trial,  will 
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stand  affirmed.    The  judgment  for  costs  in  the  court  below  is  not 
to  be  disturbed.    Respondent  to  recover  costs  on  appeal. 

Reversed,  with  directions. 

Mb.  Chibp  Justice  Bbantly  and  Mb.  Justiqe  Hollowat 
concur. 


KENCK  ET  AL.,  Appellants,  v.  DEBGAN  et  al..  Respondents. 

(No.  3,035.) 
(Submitted  March  13,  1912.    Decided  March  21,  1912.) 

[122  Pac.  746.] 

Water  Rights — Appropriators — Proof   of  Privity   With — FaHr- 
ure — Effect — Findings — Conclusiveness, 

Water  Rights— Appropriators — ^Proof  of  Privity  With — ^Failure — ^Effect. 

1.  In  order  to  make  good  his  claim  to  a  water  right  as  of  the  date 
at  which  it  was  initiated  by  another,  it  is  incumbent  upon  the  pos- 
sessor to  show  some  contractual  relation  between  himself  and  the 
original  appropriator,  or  privity  with  him  under  the  laws  of  8uc- 
eession;  otherwise  the  initiation  of  the  right  wiU  be  fixed  as  of  the 
date  at  which  the  possessor  went  into  occupancy. 

Same — Findings — Conclusiveness. 

2.  A  finding  in  a  water  right  suit,  based  upon  eonflicting  evidence,  is 
eonelusive. 

Appeal  from  District  Court,  Broadwater  County;  J.  B,  Pain- 
dexter,  a  Judge  of  the  Fifth  Judicial  District,  presiding. 

■ 

Action  by  C.  J.  Kenck  and  another  against  Boss  E.  Deegan, 
guardian  of  Valentine  Staubach,  an  incompetent  person,  and 
others.  From  the  judgment  and  an  order  denying  them  a  new 
trial,  plaintiffs  appeal.    AfSrmed. 

Mr.  0.  W»  McConnell  submitted  a  brief  in  behalf  of  Appel- 
lants, and  argued  the  cause  orally. 

Messrs.  Walsh  &  Nolan,  for  Respondent  Deegan,  submitted  a 
brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  quiet  title  in  plaintiffs  to  the  use 
of  the  water  flowing  in  Staubach  creek  in  Broadwater  county. 
Tbey  claim  by  separate  rights.  Plaintiff  Eenck  alleges  an  ap- 
propriation and  diversion  of  140  inches  by  predecessors  in 
interest,  in  the  early  spring  of  the  year  1866,  for  the  purpose  of 
irrigating  160  acres  of  land  in  section  35  of  township  9  north, 
range  1  west,  and  continuous  use  by  his  predecessors  and  him- 
self, down  to  the  bringing  of  this  action.  A  second  claim  is 
predicated  upon  an  appropriation  of  100  inches  which  is  alleged 
to  have  been  made  in  May,  1893.  Plaintiff  Gravel  alleges  an 
appropriation  and  diversion  of  100  inches,  by  a  predecessor  in 
the  spring  of  1866,  to  irrigate  160  acres  of  land  in  section  36, 
adjoining  the  land  of  Kenck  and  like  continuous  use  by  his  pre- 
decessors and  himself,  down  to  the  bringing  of  this  action.  It 
is  alleged  that  the  defendants,  claiming  some  right  to  the  use  of 
water  from  the  stream,  are  diverting  it  therefrom  and  depriving 
the  plaintiffs  of  its  use,  to  their  irreparable  damage,  though  such 
rights  as  the  defendants  have  are  subsequent  and  inferior  to  the 
rights  of  plaintiffs.  The  complaint  concludes  with  a  prayer  for 
a  decree  determining  the  respective  rights  of  plaintiffs  and  de- 
fendants  and  fixing  their  priorities  and  amounts. 

The  defendants  Reynolds,  Kerchlechner,  and  Moody  suffered 
default  to  be  entered  against  them  and  were  not  awarded  any 
rights.  The  defendant  Deegan,  controverting  plaintiffs'  rights, 
alleges  that  his  ward,  Valentine  Staubach,  now  an  incompetent, 
in  the  spring  of  1866  appropriated  and  diverted  from  the  stream 
160  inches  for  use  upon  agricultural  land  then  owned  by  Stau- 
bach, in  section  2  of  township  9  north,  range  1  west,  and  that 
ever  since  the  date  of  appropriation,  when  the  flow  of  the  stream 
has  been  sufficient,  the  amount  so  appropriated  has  been  used  by 
Staubach  and  the  defendant,  his  guardian,  upon  this  and  other 
land  belonging  to  Staubach  in  sections  2,  34,  and  35,  all  of  it 
being  of  such  character  as  to  need  irrigation.  It  is  alleged  that 
other  appropriations  were  made  by  Staubach  in  the  years  1871 


45  Mont]  Eenck  bt  al.  v.  Deboan  et  al.  247 

and  1877.  These  rights  and  the  second  right  claimed  by  plain- 
tiff Eenck  are  not  involved  on  these  appeals.  As  to  the  other 
rights,  the  court  found  that  on  March  31,  1867,  Staubach  appro- 
priated and  diverted  forty  inches  for  use  upon  a  portion  of  the 
land  now  belonging  to  him  in  section  2,  and  that  since  that  date 
he  and  his  guardian  have  needed  and  used  this  amount ;  that  the 
predecessors  of  Kenck  on  May  1, 1869,  appropriated  and  diverted 
fifty  inches  for  use  upon  the  land  now  owned  by  Kenck  in  sec- 
tion 35,  and  that  since  that  time  his  predecessors  and  he  have 
made  continuous  use  of  this  amount;  and  that  the  predecessor 
of  Gravel  on  the  same  day  appropriated  and  diverted  fifty  inches 
for  use  upon  the  land  now  owned  by  him  in  section  36,  and  that 
his  various  predecessors  and  he  have  made  continuous  use  of 
this  amount.  The  decree  fixes  the  amounts  and  priorities  in  ac- 
cordance with  these  findings.  The  plaintiffs  have  appealed  from 
the  decree  and  an  order  denying  their  motion  for  a  new  trial. 
The  contention  is  that  the  evidence  is  insufficient  to  justify  the 
findings  as  to  the  date  and  amount  of  plaintiffs'  appropriations, 
and  also  that  the  award  to  defendant  is  excessive. 

The  evidence  is  voluminous,  covering  more  than  500  printed 
pages  of  the  record.  Owing  to  the  omission  by  plaintiffs  to  have 
certified  up  to  this  court,  as  a  part  of  the  record,  the  maps  in- 
troduced at  the  trial  to  illustrate  the  testimony  of  the  witnesses, 
it  is  impossible  to  gain  a  clear  understanding  of  the  situation  of 
the  lands  of  the  respective  parties  with  reference  to  Staubach 
creek,  or  the  location  of  their  ditches.  Moreover,  most  of  the 
persons  who  were  in  the  vicinity  and  had  personal  knowledge  of 
the  situation  as  it  was  in  1866  and  during  the  years  immediately 
following  are  now  dead.  Those  of  them  who  were  still  living  at 
the  time  of  the  trial  and  who  testified  were  evidently  affected  by 
failure  of  memory,  due  either  to  advancing  years  or  to  lapse  of 
time.  Still  others  were  at  the  time  of  the  events  about  which 
they  testified  too  young  to  observe  intelligently,  and  hence  did 
not  have  more  than  a  vague  and  indefinite  recollection  of  the 
situation.  Taken  altogether,  the  evidence  is  not  clear  and  satis- 
factory.   But,  so  far  as  it  relates  to  the  dates  of  the  original 
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appropriations,  it  is  clear  and  involves  no  controversy.  It  pre- 
sents rather  a  question  as  to  what  is  the  rule  of  law  which  must 
be  applied  to  the  admitted  facts.     . 

Two  men,  referred  to  by  the  witnesses  as  Doc  Mann  and  Joe 
Barber,  settled  on  the  Kenck  land  in  1866  and  made  an  appro- 
priation of  water  as  early  as  May  of  that  year.  One  Northrop 
settled  on  the  Gravel  land  about  the  same  time  and,  by  an  agree- 
ment with  Mann  and  Barber,  extended  the  ditch  constructed  by 
them  to  his  land  to  irrigate  a  portion  of  it.  Thereafter,  during 
the  continuance  of  the  occupation  by  these  parties,  all  used  the 
ditch  in  common.  Other  persons  occupied  these  lands  during 
1867  and  1868  and  used  a  small  amount  of  water.  In  the  spring 
of  1869  possession  of  both  settlements  was  taken  by  one  John 
W.  Eodgers;  subsequently  a  homestead  patent  was  secured  by 
him  to  the  160  acres  in  section  35,  now  owned  by  Kenck,  and  by 
proper  conveyances  Kenck  is  vested  with  his  title  and  the  appur- ' 
tenant  rights.  At  a  date  not  shown,  patent  to  the  Gravel  land 
was  secured  by  one  Wm.  F.  Hamilton.  Gravel  is  now  vested 
with  the  Hamilton  title,  with  appurtenances.  When,  however, 
we  come  to  connect  the  Bodgers  possession  in  1869  with  that  of 
the  prior  occupants,  either  by  written  or  oral  conveyances,  we  are 
unable  to  find  any;  nor  are  we  able  to  find  any  connection  be- 
tween the  Hamilton  title  and  that  of  Rodgers  or  his  predecessors. 
So  far  as  can  be  ascertained  from  the  evidence  in  this  connection, 
Bodgers  went  into  possession  as  a  volunteer  without  having 
acquired  the  rights  of  those  who  preceded  him,  either  by  virtue 
of  the  law  of  succession  or  by  conveyances.  Staubach  made  his 
settlement  in  October,  1866.  His  appropriation  was  made  in  the 
spring  of  1867,  as  early  as  some  time  during  the  month  of  March. 
He  and  his  guardian  have  been  in  possession  ever  since,  Stau- 
bach having  secured  patent  first  to  a  pre-emption  claim  of  160 
acres  in  section  2,  and  later  to  other  land  under  homestead  and 
desert  entries  in  sections  2,  34,  and  35.  Under  this  condition  of 
the  evidence  the  court  correctly  found  and  fixed  the  date  of  the 
latter  appropriation  as  of  the  time  it  was  made  in  1867.  And 
though  the  appropriations  of  Mann  and  Barber  and  of  Northrop 
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antedated  the  inception  of  this  right  by  a  year,  the  plaintiffia 
having  failed  to  put  themselves  in  privity  with  them,  the  court 
properly  fixed  the  date  of  the  inception  of  plaintiffs'  rights  as 
of  May  31,  1869,  the  earliest  date  at  which  Rodgers,  the  prede- 
cessor und^r  whom  they  both  claim,  is  shown  to  have  been  in 
possession. 

While  there  is  no  presumption  that  any  predecessor  of  Bodgers 
abandoned  the  Mann-Barber  right  or  that  of  Northrop,  the  ab- 
sence of  this  presumption  cannot  supply  the  proof  of  privity  with 
these  rights  through  Bodgers,  which  the  law  requires  the  plain- 
tiffs to  show  in  order  to  establish  their  claims  of  succession  to 
them.  The  mere  possession  by  one  person  of  a  water  right  ori- 
ginated by  another  does  not  show  such  privity.  In  order  to 
[1]  make  good  his  claim  to  the  right  as  of  the  date  at  which  it 
was  initiated,  the  possessor  must  show  some  contractual  relation 
between  himself  and  the  original  appropriator,  or  privity  with 
him  under  the  laws  of  succession.  Otherwise  the  initiation  of 
the  right  will  be  fixed  as  of  the  date  at  which  possession  was 
taken.  (Hays  v.  Buzard,  31  Mont.  74,  77  Pac.  423;  Head  v. 
Hale,  38  Mont.  302,  100  Pac.  222;  Famham  on  Waters,  sec. 
670a.)  The  author  cited  states  the  rule  thus:  **The  question 
whether  or  not  one  in  possession  of  a  water  right  at  a  given  time, 
which  was  originated  by  another,  has  sufficient  title  thereto  to 
enable  him  to  protect  and  defend  it  depends  upon  whether  or 
Bot  he  is  in  privity  with  the  original  owner.  The  rights  of  an 
owner  of  land  claiming  water  as  appurtenant  thereto  do  not  re- 
late back  to  the  inception  of  the  alleged  right  in  the  appropria- 
tion made  by  the  original  settler  of  such  land,  where  there  is  no 
proof  of  any  contractual  relation  between  his  predecessor  in  title 
and  suoh  original  settler,  either  directly  or  indirectly  touching 
the  settler's  rights,  and  it  is  not  apparent  that  his  predecessor 
ever  acquired  such  rights  from  such  settler." 

Some  contention  is  made  that  the  plaintiffs  have  established 
their  right  to  priority  by  adverse  use.  In  our  opinion  this  issue 
is  not  properly  made  by  the  pleadings.  But,  even  so,  the  evi- 
[2]    dcnce  is  in  conflict  both  upon  the  question  of  continuous. 
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uninterrupted  use  by  the  plaintiffs,  or  either  of  them,  and  upon 
the  question  whether  the  use  by  them  and  their  predecessors, 
following  the  assumption  of  possession  by  Rodgers,  has  not  always 
been  subordinated  to,  and  in  recognition  of,  the  Staubach  right. 
Under  this  condition  of  the  evidence,  we  are  concluded  by  the 
findings  of  the  district  court. 

The  same  must  be  said  of  the  findings  of  the  amounts  allotted 
to  each  of  the  parties.  The  evidence  tends  to  show  that  in  the 
earlier  months  of  the  season  Staubach  creek  furnishes  water  suffi- 
cient to  supply  the  wants  of  all  the  parties,  but  at  the  average 
low-water  season,  in  July  and  August,  it  furnishes  not  to  exceed 
100  inches  at  most.  In  finding  upon  this  branch  of  the  case  the 
court  was  evidently  influenced  somewhat  by  the  notion  that  while 
the  defendant  is  entitled  to  the  oldest  right,  the  amount  awarded 
to  him  should  not  be  so  fixed  as  to  give  him  a  monopoly  during 
the  extreme  low- water  season.  In  any  event,  the  allowance  made 
to  each  of  the  parties  is  well  within  the  extreme  limits  fixed  by 
the  conflicting  evidence  as  to  their  respective  necessities.  Under 
this  condition  of  the  evidence  we  cannot  disregard  the  findings  as 
made. 

The  judgment  and  order  of  the  district  court  are  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


NASH,  Appellant,  v.  TREAT  et  al.,  Respondents. 

(No.  3,0»8.) 
(Submitted  March  18,  1912.    Decided  March  22,  1912.) 

[122  Pac.  745.] 

Default    Judgments  —  Setting    Aside  —  Excusable    Neglect  — 
Terms — Discretion. 

Default  Jud^mente — Setting  Aside — When  Proper. 

1.  Where  a  motion  to  open  and  set  aside  a  default  judgment  is  made 
promptly  and  is  supported  by  a  shoeing  which  leaves  the  court  in 
do-ubt  or  upon  which  reasonable  minds  might  reach  different  eonclusionay 
the  doubt  should  be  resolved  in  favor  of  the  motion. 
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Same — Exwisable  Neglect. 

2.  Under  the  nile  that  Tvhen  a  default  judgment  lias  been  rendered 
because  of  the  failure  of  another  person,  upon  whom  defen<lant  relied 
to  make  defense  for  him,  or  who  is  chargeable  with  that  duty  hj 
virtue  of  the  relation  of  the  parties,  to  do  so,  relief  will  be  granted 
on  the  ground  of  excusable  neglect,  held,  that  such  a  judgment  in 
an  action  on  a  note  against  husband  and  wife,  entered  against  the 
latter,  was  properly  set  aside  where  she  alleged  in  her  affidavit  filed 
in  support  of  her  motion,  inter  alia,  that  her  husband  bad  promised 
to  attend  to  the  defense  for  her,  and  that,  relying  upon  such  promise, 
she  had  failed  to  make  appearance. 

Same — ^Imposition  of  Terms — Discretion. 

3.  An  order  vacating  a  default  judgment  will  not  be  set  aside  merely 
because  the  court  failed  to  impose  terms,  as  it  might  have  done  under 
section  6589,  Revised  Codes. 

Appeal  from  District  Court,  OaUatin  County;  W,  JB.  C.  Steiv- 
artf  Judge. 

Action  by  Frank  L.  Nash  against  D.  B.  Treat  and  another. 
From  an  order  setting  aside  a  default  judgment,  plaintiff  ap- 
peals.   Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  J.  L,  Staats,  for  Appellant. 

Mr.  H.  D,  Kremer,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Appeal  from  an  order  setting  aside  a  default  and  judgment. 
The  complaint  contains  two  causes  of  action.  The  first  is  against 
the  defendant  D.  E.  Treat,  and  seeks  recovery  upon  a  promissory 
note  executed  by  him  and  delivered  to  the  plaintiff  under  date  of 
November  6,  1907,  for  $183.55,  and  due  six  months  after  date, 
with  interest  at  ten  per  cent  per  annum,  less  a  credit  of  $20.02. 
It  provides  for  a  reasonable  attorney's  fee,  and  it  is  alleged  that 
$50  is  a  just  allowance  on  this  behalf.  The  second  cause  of 
action  is  against  both  defendants,  and  seeks  recovery  for  the 
principal  sum  mentioned  in  the  note,  and  alleges,  in  substance, 
that  the  defendants  being  indebted  to  the  plaintiff  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  them,  as  husband 
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and  wife,  for  their  joint  benefit,  and  for  the  support  of  their 
family,  the  note  was  executed  by  defendant  D.  E.  Treat  for  the 
purpose  of  securing  an  extension  of  time  for  payment  only,  for 
the  benefit  of  both  defendants.  Judgment  is  demanded  for  the 
full  amount  of  the  principal  sum,  with  interest  at  ten  per  cent 
per  annum,  less  the  credit  of  $20.02,  with  $50  attorney's  fee. 
The  defendants  having  failed  to  appear  and  make  defense,  upon 
application  by  counsel  for  plaintiff,  the  court  rendered  and 
caused  judgment  to  be  entered  against  both  defendants  for  the 
amount  due  on  the  note,  together  with  $50  for  an  attorney's  fee 
and  costs.  Default  was  taken,  and  judgment  entered  on  August 
12,  1911.  The  motion  to  set  aside  the  default  and  vacate  the 
judgment  was  miade  on  September  8,  1911,  on  behalf  of  the  wife 
only.  It  was  supported  by  an  affidavit  by  this  defendant  and 
accompanied  by  a  proposed  answer,  which  upon  its  face  states 
a  defense.  The  affidavit  contains  these  statements:  **The  sum- 
mons and  a  copy  of  the  complaint  in  this  action  were  served  upon 
me  on  July  17,  1911.  At  the  time  the  same  were  served  upon 
me,  D.  E.  Treat,  one  of  the  defendants  in  this  action,  promised 
to  consult  an  attorney  and  enter  a  defense  to  this  action.  •  •  • 
No  part  of  the  merchandise  which  formed  the  basis  of  this  action 
was  furnished  to  me  or  was  used  upon  any  of  my  property.  The 
same  were  not  necessaries.  I  depended  and  relied  upon  the  de- 
fendant  D.  E.  Treat  to  make  an  appearance  in  this  action,  and, 
so  relying  upon  him,  did  not  know  that  an  appearance  for  mjrself 
or  defendant  D.  E.  Treat  had  not  been  made,  until  after  default 
had  been  entered.  A  short  time  after  I  was  served  with  sum- 
mons, it  was  necessary  for  me  to  leave  the  city  of  Bozeman,  and 
I  did  not  return  until  it  was  too  late  for  me  to  consult  counsel 
and  make  an  appearance.  In  view  of  the  above  statements,  judg- 
ment was  taken  against  me  by  surprise.  And  I  further  say  that 
I  have  fully  and  fairly  stated  the  facts  of  the  case  in  this  cause 
to  H.  D.  Kremer,  my  counsel,  who  resides  in  the  city  of  Boze- 
man, state  of  Montana,  and  after  such  statement,  I  am  advised 
by  him  that  I  have  a  good  and  substantial  defense  on  the  merits 
of  this  action,  and  I  verily  believe  the  same  to  be  true."    Coaa- 
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8el  for  plaintiff  filed  a  connter-affidavit  controverting  most  of  the 
facts  stated  by  defendant,  particularly  as  to  her  absence  from  the 
city  of  Bozeman,  and  her  want  of  time  to  make  her  appearance. 
It  does  not  controvert  the  fact  that  her  codef endant  promised  to 
enter  an  appearance  and  make  defense,  and  that  she  relied  upon 
him  to  do  so.  W«  have  presented,  therefore,  the  single  question 
whether  defendant's  failure  to  appear  because  of  her  reliance 
upon  the  promise  of  her  codef  endant  was  excusable  neglect. 

While  the  courts  should  adhere  to  the  rule  that  a  party  who 
has  suffered  a  default  ought  not  to  have  relief  except  upon  show- 
ing a  substantial  excuse  for  his  apparent  neglect  because  the 
adverse  party  is  prima  facie  justly  entitled  to  the  advantage 
which  he  has  secured  by  the  default,  yet  they  should  not  indulge 
in  refined  distinctions  or  assign  importance  to  matters  of  form, 
which  might  result  in  a  denial  of  justice.  Each  case  must  be 
determined  upon  its  own  facts;  and,  when  the  motion  is  made 
[1]  promptly  and  is  supported  by  a  showing  which  leaves  the 
court  in  doubt  or  upon  which  reasonable  minds  might  reach 
different  conclusions,  the  doubt  should  be  resolved  in  favor  of 
the  motion.  {Benedict  v.  Spendiff,  9  Mont.  85,  22  Pac.  500; 
Morse  v.  Callaniine,  19  Mont.  87,  47  Pac.  635 ;  Edkins  v.  Kemper, 
21  Mont.  160,  53  Pac.  310.) 

The  affidavit  of  defendant  is  not  explicit  in  stating  that  her 
husband  promised  to  mak«  defense  for  her,  but,  taken  as  a  whole, 
it  is  clear  that  she  understood  such  was  the  case.  It  was  but 
natural  that  she  should  look  to  him,  as  the  head  of  the  family, 
to  employ  an  attorney  to  make  defense;  and,  if  her  statement  is 
to  be  taken  as  true,  she  did  so.  By  deputing  him  to  look  after 
her  defense,  she  manifested  her  intention  hot  to  allow  judgment 
to  go  against  her.  Moreover,  if  the  statements  in  her  affidavit 
and  answer  are  true,  she  is  not  liable  in  any  amount,  because  the 
indebtedness  was  not  incurred  by  her  or  in  her  behalf.  In  any 
event,  the  note  was  not  her  contract,  and  a  judgment  against  her 
for  the  amount  of  it,  with  interest  at  a  rate  higher  than  the  legal 
rate,  and  for  ah  attorney's  fee  which  it  is  not  alleged  she  agreed 
to  pay,  is  manifestly  unjust.    Doubtless  this  was  one  considera- 
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tion  which  moved  the  court  to  grant  her  an  opportunity  to  make 
a  defense.  It  is  the  general  rule  that  when  a  judgment  has  been 
[2]  rendered  against  a  defendant  who  is  in  default  for  the  rea- 
son that  another  person  upon  whom  he  has  relied  to  attend  to 
the  defense  for  him,  or  who  is  chargeable  with  that  duty  by  vir- 
tue of  the  relation  of  the  parties,  has  neglected  to  do  so,  relief 
will  be  granted  on  the  ground  of  excusable  neglect.  (23  Cyc. 
936.)  This  court  recognized  and  applied  the  rule  in  Heardt  v. 
McAllister,  9  Mont.  405,  24  Pac.  263,  and  in  Morse  v.  CaUantine, 
supra.  Whether  the  defendant  was  present  at  Bozeman  during 
the  time  she  had  to  make  her  appearance  is  not  material,  if  as  a 
matter  of  fact  she  relied  upon  the  promise  of  her  husband  to  save 
her  default. 

Viewing  the  case  as  a  whole,  we  do  not  think  the  court  abused 
its  discretion  in  holding  that  the  neglect  of  the  defendant  was 
excusable.  Under  the  statute  (Rev.  Codes,  sec.  6589)  the  court 
[3]  might  have  imposed  terms;  but  we  do  not  think  that  its 
action  should  be  overturned  because  it  did  not.  {Pengelly  v. 
Peeler,  39  Mont.  26,  101  Pac.  147.) 

The  order  is  affirmed. 

'Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


WILLOBUBN  RANCH  CO.,  Respondent,  v.  YEQEN  et  al.. 

Appellants. 

(No.  3,092.) 
(Submitted  March  15,  1912.    Decid«d  March  22,  1912.) 

[122  Fae.  915.] 

Default  Judgments  —  Vacation  —  Mistake  of  Law  —  Trusts  — 
Complaint — Insufficiency, 

Default  Judgments — Vacation — Mistake  of  Law. 

1.    A  default  judgment  will  not  be  set  aside  for  a  mistake  of  law  on 
the  part  of  defendant. 
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Same — Insnflicient  Cornpkunt. 

2.  A  default  judgment  based  upon  a  complaint  which  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action  will  be  set  aside  on 
appeal. 

Same — Trusts — Complaint — Insufficiency. 

S.  A  complaint  in  an  action  to  have  one  declared  a  constructive 
trustee  of  certain  real  property  and  shares  of  stock,  delivered  with 
other  property  to  defendant  by  the  owner  to  be  held  "in  trust  until 
such  time  as  the  proceeds  derived  from  the  rents  and  profits  of  the 
same,  or  a  sale  thereof  or  any  part  thereof,"  should  pay  all  outstand- 
ing indebtedness  due  thereon  by  the  trustor,  etc,  and  sold  to  plain- 
tiff, was  insufficient  to  state  a  cause  of  action  in  that  it  did  not  set 
forth  that  the  purpose  for  which  the  trust  was  created  had  been  fui- 
fiUed. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Action  by  the  Willobum  Ranch  Company  against  Christian 
and  Peter  Yegen.  Prom  a  judgment  by  default  against  Peter 
Yegen  and  an  order  refusing  to  set  aside  the  default,  he  appeals. 
Reversed  and  remanded. 

Mr.  F.  B,  Reynolds,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

The  rule  is  well  established  that  if  a  complaint  makes  merely 
a  defective  statement  of  a  cause  of  action,  such  defective  state- 
ment is  cured  by  verdict  or  judgment ;  but  that  if  the  complaint 
fails  in  making  any  statement  at  all  of  any  essential  elements  of 
plaintiff's  case,  such  failure  is  not  cured  by  a  verdict  or  judg- 
ment. It  is  the  contention  of  the  appellant  that  the  complaint 
in  the  case  at  bar  absolutely  fails  to  show  directly  or  indirectly 
that  any  duty  devolved  upon  either  defendant  to  transfer  the 
stock  in  question  to  plaintiff  or  any  breach  of  the  contract  set 
forth  in  the  complaints  as  a  basis  of  this  action.  "In  a  com- 
plaint, the  necessary  facts  to  constitute  a  cause  of  action  must  be 
stated  in  unequivocal  language  and  not  left  to  inference.'* 
{People  V.  Central  Pacific  By,  Co.,  76  Cal.  29,  18  Pac.  90,  95; 
Moore  v.  Besse,  30  Cal.  570 ;  Corhin  Oil  Co.  v.  Searles,  36  Ind. 
App.  215,  75  N.  E.  293 ;  Atchison  etc.  Ry.  Co.  v.  Atchison  Grain 
Co.  (Kan.),  70  Pac.  933;  Gunning  v.  People,  189  111.  165,  82  Am. 
St  Rep.  433,  59  N.  E.  494;  McElwaine-Richard  Co.  v.  WaU,  159 


256  WiLLOBURN  Ranch  Co.  v.  Ybgbn  bt  al.     [Mar.  T.  12 

Ind.  557,  65  N.  E.  753 ;  Spiker  v.  Bohrer,  37  W.  Va.  258,  16  S. 
E.  575 ;  People  v.  Huffman,  182  111.  390,  55  N.  E.  981 ;  Malott  v. 
Sample,  164  Ind.  645,  74  N.  E.  245.) 

For  Respondent,  Mr,  M.  J.  Lamb  submitted  a  brief  and  arg^ied 
the  cause  orally. 

Appellant's  charges  as  to  the  sufficiency  of  the  complaint 
amount  to  nothing  more  than  a  contention  that  the  complaint  is 
uncertain  or  indefinite. 

*'A11  uncertainties,  irregularities,  ambiguities,  informalities, 
imperfections,  and  other  defects  in  the  manner  of  alleging  a  cause 
of  action  or  defense,  if  a  valid  cause  of  action,  •  •  •  may 
nevertheless,  with  the  aid  of  all  lawful  and  reasonable  presump- 
tions, be  found,  even  by  implication,  in  the  pleading,  will  be  cured 
by  the  judgment."  (31  Cyc,  p.  769;  6  Ency.  of  PI.  &  Pr. 
122.)  Irregularities  or  defects  in  the  statement  of  a  cause  of 
action  are  waived  by  failing  to  answer.  If  no  demurrer  has  been 
interposed,  a  judgment  will  not  be  reversed  unless  there  is  an 
entire  failure  to  plead  material  facts,  and  the  default  judgment 
''will  cure  all  such  defective  averments  as  may  by  fair  and  rea- 
sonable intendment  be  found  to  have  been  pleaded,  although 
defectively.''  {Alexander  v.  McDow,  108  Oal.  29,  41  Pac.  24; 
Hibemia  Savings  &  Loan  Soc.  v.  Ordway  et  al.,  38  Cal.  679; 
Hallock  V.  Jaudin,  34  Cal.  167;  People  v.  Rains,  23  Cal.  128.) 
In  Harmon  v.  Ashmsad,  60  Cal.  439,  the  court  said:  ''Defects  in 
the  statement  of  a  cause  of  action  may  be  waived  by  failing  to 
answer,  or  by  answering  to  the  merits.  But  •  •  •  these 
allegations  are  not  a  defective  statement  of  a  cause  of  action,  and 
a  defective  cause  of  action  is  not  cured  by  failure  to  answer  or 
by  verdict." 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  on  July  19,  1911,  against  Christian 
Yegen  and  Peter  Yegen.  Summons  was  served  upon  Peter 
Yegen  on  August  17.    On  September  11  his  default  was  en- 
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tered  for  want  of  an  appearance.  The  action  was  dismissed  as 
to  Christian  Yegen,  and  on  September  15  plaintiff  made  proof 
and  judgment  was  regularly  rendered  and  entered  against  Peter 
Yegen,  who  thereafter,  on  September  27,  moved  the  court  to  set 
aside  the  judgment,  open  the  default,  and  permit  him  to  answer. 
The  motion  was  supported  by  an  affidavit  accompanied  by  a  pro- 
posed answer.  The  motion  was  denied,  and  defendant  Peter 
Yegen  has  appealed  from  the  judgment  and  from  the  order  re- 
fusing to  set  aside  the  default. 

1.  The  first  ground  of  the  motion  to  set  aside  the  default  is  a 
mistake  on  the  part  of  defendant  Peter  Yegen ;  but  the  affidavit 
[1]  discloses  that  the  mistake  was  one  of  law,  not  of  fact,  and  the 
trial  court  pfoperly  refused  the  motion  on  that  ground.  {Mem- 
tie  V.  Casey,  31  Mont.  408,  78  Pac.  591.) 

2.  The  second  ground  of  the  motion  presents  the  same  question 
[2]  as  the  appeal  from  the  judgment,  viz,:  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ? 

8.  The  complaint  alleges  that  on  November  26,  1902,  Q.  W. 
Connick  was  in  possession  of  a  section  of  land  and  one  hundred 
and  twenty-eight  shares  of  the  capital  stock  of  the  Big  Ditch 
Company,  a  corporation,  under  a  contract  to  purchase  the  same 
from  Edward  Q.  Bailey ;  that  there  was  then  due  on  the  purchase 
price  of  such  property  installments  aggregating  $5,580,  with  in«- 
terest  at  seven  per  cent  per  annum,  the  last  of  the  installments 
to  become  due  April  1, 1907.  It  is  alleged  that  on  December  26, 
1902,  an  agreement  was  entered  into  between  Connick  and  de- 
fendant Christian  Yegen,  by  the  terms  of  which  Connick  trans- 
ferred his  interest  in  the  land  and  certifieates  and  also  transferred 
other  personal  property  consisting  of  horses,  farm  machinery, 
etc.,  to  Christian  Yegen  upon  an  understanding  and  agreement 
that  Christian  Yegen  should  pay  the  balance  due  on  the  Bailey 
contract  as  the  installments  became  due;  that  Christian  Yegen 
should  be  allowed  interest  on  the  sums  so  paid  out  by  him  at  the 
rate  of  one  per  cent  per  month.  The  complaint  in  paragraph  3 
then  proceeds:  **That  it  was  further  provided  that  said  Christian 
Yegen  should  hold  said  property  in  trust  until  such  time  as  the 

45  Mont.— 17 
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proceeds  derived  from  the  rents  and  profits  of  the  same,  or  a 
sale  thereof  or  any  part  thereof  as  the  said  G.  W.  Connick 
might  direct,  would  pay  out  all  indebtedness  on  said  land  and 
contract,  and  that  thereupon  the  said  Christian  Yegen  would 
reconvey  to  the  said  G.  W.  Connick,  his  heirs,  executors,  admin- 
istrators or  assigns  any  and  all  such  property  as  might  remain 
in  his  possession  after  such  indebtedness  might  be  paid."  It  is 
further  alleged  that  by  direction  of  Connick,  Christian  Yegen 
sold  and  transferred  to  Fratt  and  O'Donnell  a  portion  of  the 
land  mentioned,  fifty-eight  shares  of  the  capital  stock  of  the  Big 
Ditch  Company,  and  one  hundred  shares  of  the  capital  stock  of 
the  High  Line  Ditch  Company;  to  Robert  Connick  a  jwrtion  of 
the  land,  twenty-two  shares  of  the  stock  of  the  Big  Ditch  Com- 
pany, and  forty-six  shares  of  the  stock  of  the  High  Line  Ditch 
Company ;  and  to  this  plaintiff  a  portion  of  the  land,  thirty  shares 
of  the  stock  of  the  Big  Ditch  Company,  and  forty-six  shares  of 
the  stock  of  the  High  Line  Ditch  Company.  Paragraph  7  of  the 
complaint  reads  as  follows:  "That  for  a  long  time  prior  to  the 
twenty-ninth  day  of  September,  1908,  the  rents  and  profits  of 
said  lands  and  the  proceeds  derived  from  the  sale  of  portions  of 
said  lands  greatly  exceeded  the  total  amount  expended  by  the 
defendant  Christian  Yegen  in  the  carrying  out  of  said  trust,  and 
on  that  day  there  was  in  the  hands  of  the  said  Christian  Yegen 
a  large  amount  of  money  due  this  plaintiff.  That  on  or  about  the 
twenty-ninth  day  of  September,  ia08,  the  said  Christian  Yegen 
paid  to  the  plaintiff  the  sum  of  $4,000." 

It  is  alleged  that  about  December  4,  1907,  Christian  Yegen 
wrongfully,  unlawfully,  and  fraudulently  transferred  and  deliv- 
ered to  the  defendant  Peter  Yegen  twenty  [18]  shares  of  the 
capital  stock  of  the  Big  Ditch  Company,  and  that  Peter  Yegen 
now  holds  the  same  in  his  own  name,  and  that  he  took  such  stock 
with  full  knowledge  that  the  same  was  a  part  of  the  trust  estate. 
It  is  alleged  that  about  December  1,  1907,  G.  W.  Connick,  for 
value,  sold,  assigned,  and  transferred  to  this  plaintiff,  a  corpora- 
tion, all  his  right,  title,  and  interest  in  the  property  transferred 
to  Christian  Yegen  together  with  all  rights  of  action  whict  he 
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then  had  against  the  defendants  or  either  of  them.  A  demand 
upon  and  refusal  by  defendants  is  pleaded,  and  the  complaint 
concludes  with  a  prayer  that  plaintiff  be  adjudged  to  be  the 
owner  of  the  twenty  [18]  shares  of  capital  stock  of  the  Big  Ditch 
Company ;  that  each  of  the  defendants  be  decreed  to  be  a  trustee 
of  the  stock  for  the  plaintiff;  that  defendants  be  requirert  to 
transfer  the  stock  to  plaintiff;  and  that  plaintiff  recover  his 
costs. 

The  theory  upon  which  the  complaint  proceeds  is  that  the  trust 
was  terminated  prior  to  the  commencement  of  this  action,  and 
therefore  plaintiff,  as  the  owner  of  the  residue  of  the  estate,  can 
sue  in  its  own  right  for  the  property  which  under  the  terms  of 
the  trust  agreement  was  to  be  turned  back  upon  the  entire  ful- 
fillment of  the  object  of  the  trust ;  but  the  complaint  is  fatally 
defective  in  failing  to  allege  facts  which  show  that  the  trust  had 
been  terminated.  There  is  such  brief  reference  to  the  terms  of 
the  trust  agreement  contained  in  the  complaint  that  it  is  difficult 
to  determine  just  who  was  intended  as  beneficiary,  within  the 
meaning  of  section  5367,  Revised  Codes.  If  the  trust  was  created 
for  the  purpose  of  securing  to  Bailey  the  unpaid  balance  due 
him,  as  seems  most  probable,  then  Bailey  could  take  advantage 
of  it  at  any  time  prior  to  its  rescission.  (Sec.  5389.)  The 
[3]  complaint  fails  to  show  that  the  purpose  for  which  the  trust 
was  created  has  been  fulfilled.  It  is  only  by  inference  that  it  can 
be  said  to  allege  that  Christian  Yegen  has  paid  out  any  money 
whatever.  His  duty  was  to  pay  Bailey  the  amount  of  unpaid  in- 
stallments with  interest ;  but  it  is  uncertain  from  the  complaint 
whether  such  payments  were  to  be  made  from  money  received  f roni 
rents,  profits,  and  sales  of  the  trust  property,  or  whether  Christian 
Yegen  was  to  make  the  payments  out  of  his  own  private  funds. 
At  most,  it  may  be  inferred  that,  if  the  proceeds  from  rents, 
profits,  and  sales  of  trust  property  did  not  prod^uce  funds  suffi- 
cient to  meet  the  installments  as  they  became  due,  then  Christian 
Yegen  was  to  advance  money  sufficient  to  make  up  the  deficit. 
Under  the  terms  of  the  trust  agreement  as  disclosed  in  paragraph 
8  of  the  complaint  quoted  above,  the  object  of  the  trust  would  not 
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be  accomplished  in  any  event  until  the  proceeds  from  rents, 
profits,  and  sales  of  trust  property  would  pay  the  indebtedness 
against  the  property.  If  one  object  of  the  trust  was  to  secure 
to  Christian  Yegen  his  compensation  as  trustee  by  way  of  interest 
on  moneys  advanced  by  him,  then  the  object  of  the  trust  would 
not  be  accomplished  until  this  had  been  done.  If  the  purpose  of 
the  trust  was  to  secure  Bailey  for  the  unpaid  balance  due  him, 
then  the  trust  would  not  be  terminated  until  he  was  paid. 

It  is  alleged  in  paragraph  7  of  the  complaint  quoted  above  that 
the  proceeds  from  rents,  profits,  and  sales  exceeded  the  amount 
expended  by  Yegen;  but  it  fails  to  allege  that  the  amount  re- 
ceived by  him  was  sufficient  to  pay  the  itistallments  due  to  Bailey 
or  to  reimburse  himself,  as  provided  in  the  trust  agreement,  or 
that  Bailey  has  been  paid.  It  is  alleged  in  that  paragraph  that 
on  September  29,  1908,  Christian  Yegen  had  in  his  possession  a 
large  amount  of  money  belonging  to  plaintiff,  and  on  that  day 
paid  over  to  plaintiff  $4,000 ;  but  it  is  not  alleged  that  this  money 
was  derived  from  trust  property.  If  such  was  its  source,  the 
complaint  fails  to  make  the  fact  apparent. 

The  complaint  is  fatally  defective  in  failing  to  disclose  that 
the  trust  had  been  terminated  before  this  action  was  commenced, 
and  for  this  reason  the  judgmeit  and  order  are  reversed,  and 
the  cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

Mr.  Chiep  JusncB  Bbantly  and  Mb.  Justigb  Smith  concur. 
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DOLBNTT,    Executrix,    Appellant,    v.    BBOADWATBB 

COUNTY,  Respondent. 

(No.  3,099.) 
(Submitted  March  19,  1912.    Decided  March  26,  1M2.) 

[122  Pae.  919.] 

Taxation — Payment  Under  Protest — Statutes — Time  to  Sue — 
Limitations — Constitution — Retrospective  Laws, 

Taxation — Payment  Under  Protest — Time  to  Sue. 

1.  One  of  the  conditions  precedent,  a  compliance  with  which  was 
necessary  under  section  2743,  Bevised  Codes,  before  amendment 
(Laws  1909.  p.  202),  to  entitle  a  taxpayer  to  maintain  an  action  to 
recover  back  taxes  paid  under  protest  upon  an  assessment  increased 
bj  either  the  board  of  equalization  or  the  assessor,  was  that  he 
must  have  commenced  suit  on  or  before  November  30  of  the  year 
in  which  the  tax  was  paid;  therefore,  where  it  appeared  from  the 
eomiplaint  that  such  an  action  was  not  brought  until  ftve  months 
after  that  date,  a  general  demurrer  to  the  pleading  was  properly 
sustained. 

Statutory  Construction — Amendments. 

2.  An  amendatory  Act  which  is  not  germane  to  the  subject  matter 
of  the  Act  intended  to  be  amended  is  not  of  any  effect  as  an  amend- 
ment. 

Statute  of  Limitations — ^Demurrer. 

3.  A  general  demurrer  does  not  raise  the  bar  of  the  statute  of  limita- 
tions. 

Ssuoie — ^Bight  to  Sue — ^Time  of  Essence  of  Bi|^ht. 

4.  where  a  statute  grants  a  right  which  did  not  exist  at  common 
law,  and  prescribes  the  time  within  which  the  right  must  be  exer- 
cised, the  limitation  imposed  does  not  affect  the  remedy  merely,  but 
is  of  the  essence  of  the  right  itself;  and  one  who  seeks  to  enforce 
the  right  must  show  affirmatively  that  he  has  brought  the  action 
within  the  time  fixed. 

Sttme — ^Retrospective  Laws — Constitution. 

5).  Under  section  13,  Article  XY  of  the  Constitution,  the  legislature 
WHS  vdthout  power  to  re-create  the  right  conferred  by  section  2743, 
Bevised  Codes,  to  sue  for  taxes  paid  under  protest  during  the  years 
of  1907  and  1908,  after  such  right  had  been  lost  bj  failure  to  bring 
action  on  or  before  November  So  of  those  years,  as  it  attempted  to 
do  by  amendment  to  said  section  2743.     (LavTs  1909^  p.  202.) 

Appeal  from  District  Court,  Broadwater  County;  W.  B. 
C.  Stewart,  Judge. 

Action  by  Isabel  Dolenty,  as  exeeutrix  of  the  wUl  of  W.  B. 
Dolenty,  deceased,  against  Broadwater  county.  Prom  a  judg- 
ment for  defendant,  rendered  on  sustaining  a  general  demurreiL 
to  the  complaint,  plaintiff  appeals.     Affirmed, 
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Messrs,  Wight  ds  Pew,  for  Appellant,  submitted  a  brief; 
Mr,  Pew  argued  the  cause  orally. 

Mr.  Albert  J,  Oalen,  Attorney  General,  and  Mr,  W.  H,  Poor- 
mav,  Assistant  Attorney  Greneral,  submitted  a  brief  in  behalf 
of  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  a  tax  paid  under  protest. 
A  general  demurrer  to  the  complaint  was  sustained,  judgment 
rendered  and  entered  for  defendant,  and  plaintiff  appealed. 

The  complaint  alleges  that  the  only  solvent  credits  owned  by 
W.  B.  Dolenty  at  12  o'clock  noon  on  the  first  Monday  in  March, 
1908,  or  at  any  other  time  during  the  same  year,  which  were 
liable  to  taxation,  were  of  the  value  of  $1,180,  and  no  more; 
that  such  credits  were  duly  listed  by  the  county  assessor  for 
taxation,  and  the  assessment  made  upon  that  valuation;  that 
thereafter  the  board  of  equalization,  without  notice  to  Dolenty, 
and  without  knowledge  on  his  part  of  such  action  or  oontem- 
plated  action,  and  without  making  any  investigation  or  hearing 
any  evidence,  decided  and  determined  that  Dolenty 's  assess- 
ment of  solvent  credits  was  incorrect,  incomplete,  and  false,  and 
thereupon  directed  the  county  assessor  to  assess  to  him  solvent 
credits  to  the  value  of  $19,785  in  addition  to  those  already  re- 
turned and  listed;  that  thereafter  Dolenty  appeared  before  the 
board,  protested  against  such  increase,  introduced  evidence  to 
show  that  his  original  assessment  was  true  and  correct,  and 
petitioned  the  board  for  a  correction  of  such  assessment  to  the 
amount  originally  returned,  but  that  the  board  refused  to  make 
any  reduction,  and  ordered  the  assessment,  as  amended  by  the 
board,  to  stand  as  Dolenty 's  assessment  for  solvent  credits  for 
that  year.  It  is  then  alleged  that  the  tax  levied  and  extended 
upon  such  increased  assessment  amounted  to  $712.26 ;  that  this 
tax  was  invalid,  and  was  paid  under  protest.  This  action  was 
conmienced  on  May  1, 1909. 
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Conceding,  without  deciding,  some  of  the  contentions  made  by 
appellant,  and  we  have  for  consideration  the  principal  question 
[1]  involved,  viz. :  Can  this  action  be  maintained  t  Apparently, 
it  is  insisted  that  this  action  is  brought  under  section  2742  of 
the  Revised  Codes ;  and  it  is  urged  that  the  limitation  found  in 
section  2743  does  not  have  any  application.  Section  2742,  as 
it  appeared  originally,  was  enacted  March  18,  1895,  and  is  found 

■ 

in  the  Political  Code  of  1895  as  section  4024.  At  that  time, 
there  was  not  any  provision  of  law  corresponding  to  section 
2743,  Revised  Codes.  In  1905  an  Act  was  passed  entitled  **An 
Act  to  amend  section  4024  of  the  Political  Code  of  the  state  of 
Montana,  relating  to  the  protest  of  taxes,  and  providing  for  an 
action  at  law  to  recover  taxes  paid  under  protest,  by  adding 
thereto  a  section  to  be  known  as  section  4024-A,  relating  to  as- 
sessment and  collection  of  taxes."  (Laws  of  1905,  Chap.  108.) 
This  title  indicates  that  it  was  the  intention  of  the  legislature 
to  amend  section  4024,  Political  Code,  not  to  enact  a  new  or 
distinct  statute ;  and  the  amendment  thus  made,  or  the  principal 
part  of  it,  is  now  found  in  the  Revised  Codes  of  1907  as  sec- 
tion 2743.  Provision  had  been  made  in  section  3789,  Political 
Code  (Rev.  C!odes,  sec.  2581),  for  notice  to  the  taxpayer  when- 
ever the  board  of  equalization  contemplated  an  increase  of  his 
assessment  over  the  amount  returned;  but  there  was  not  any 
provision  which  declared  what  the  effect  of  a  failure  to  give 
the  notice  would  have  upon  the  tax  of  the  added  portion  of  the 
assessment.  Manifestly,  one  purpose  of  the  amendment  of  1905 
was  to  provide  for  like  notice  whenever  the  assessor,  in  advance 
of  the  meeting  of  the  board,  contemplated  making  an  increase 
of  such  assessment;  and  another  was  to  declare  that  if  the  as- 
sessment was  increased,  either  by  the  board  or  the  assessor,  and 
the  taxpayer  was  not  given  an  opportunity  to  be  heard,  he  might 
have  the  tax  upon  the  increase  adjudged  to  be  void,  if  he  paid 
under  protest  and  brought  his  action  under  section  4024.  But 
the  amendment  goes  further.  It  provides  that  whenever  any 
I>enson  has  appeared  before  the  board  and  has  contested  the 
increase  of  his  assessment,  and  is  aggrieved  at  the  final  action 
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of  the  board,  he  tdsj  attack  the  tax  nptm  the  increase  in  court, 
in  an  action  broaght  nnder  4024,  upon  the  grounds  and  for  the 
reasons  advanced  by  him  before  the  board,  and  for  no  other 
reasons  and  upon  no  other  groonds.  This  was  a  distinct  limita- 
tion upon  the  right  which  he  bad  theretofore  enjoyed  under  iCQi 
before  the  amendment  went  into  eftect.  Bat  the  amendment 
goes  still  further,  and  provides  that  any  action  brought  to  re- 
cover any  tax  paid  under  protest  for  any  reasons  mentioned 
in  the  amendment  must  be  commenced  on  or  before  November 
30  of  the  year  in  which  the  tax  was  paid. 

It  is  suggested  by  counsel  for  appellant  that  the  phrase  "for 
any  reasons  mentioned  in  this  section"  limits  the  class  of  actions 
which  must  be  brought  on  or  before  November  30  to  actions 
instituted  to  recover  taxes  upon  the  increase  made  to  an  assesa* 
ment  by  the  assessor,  and  not  to  an  increase  "made  by  the  board. 
But  this  cannot  be  true.     Aside  from  the  first  paragraph  of  the 
amendment,  the  Act  very  clearly  discloses  that  it  was  the  in- 
tention of  the  legislature  to  have  it  apply  to  actions  brought 
to  recover  a  tax  paid  under  protest,  whether  the  tax  was  upon 
an  increase  of  the  assessment  made  by  the  assessor  or  the  board, 
and  whether  the  taxpayer  had  been  given  notice  or  not.     The 
second  proviso  of  the  amendment  makes  this  clear.     It  provides 
the  rule  by  which  the  tax  on  the  increased  assessment  is  to  be 
determined  "when  an  action  is  instituted  to  recover  any  tax 
paid  under  protest  on  the  ground  and  for  the  reason  that  the 
valuation  of  the  property  as  increased  by  the  board  of  equaliza- 
tioo  or  assessor,  is  an  overvaluation  of  such  property."     If  the 
Act  of  1905  did  not  amend  section  4024  in  the  particular  which 
icated,  it  did  not  amend  that  section  at  all,  and  the 
arpose  of  the  legislature,  as  indicated  in  the  title 
was  defeated;  for  it  is  elementary  that,  if  the 
atory  Act  is  not  germane  to  the  subject  matter  of 
«  amended,  then  it  is  not  of  any  effect  whatever  as 
mt.     {36  Cyc.  1056.) 

ler  argument  in  favor  of  the  contention  just  noticed, 
appellant  direct  attention  to  the  fact  that  after 
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these  provisions  had  been  carried  forward  into  the  Revised 
Codes  of  1907  as  sections  2742  and  2743,  they  were  again 
amended  by  an  Act  approved  March  10,  1909,  and  in  section 

2742  there  was  inserted  the  proviso  ''that  any  action  instituted 
to  recover  any  tax  paid  under  protest  shall  be  commenced  within 
sixty  days  after  the  thirtieth  day  of  November  of  the  year  in 
which  such  tax  was  paid"  (Laws  1909,  p.  202) ;  while  section 

2743  was  amended  by  modifying  the  provision,  referred  to  above, 
to  read:  ''Provided,  that  any  action  instituted  for  the  purpose 
of  recovering  any  tax  paid  under  protest  for  any  of  the  reasons 
mentioned  in  this  section  shall  be  commenced  within  sixty  days 
after  the  thirtieth  day  of  November,  of  the  year  in  which  such 
tax  was  paid."  It  is  argued  with  much  force  that,  if  the  limita- 
tion in  section  2743  applied  to  actions  arising  under  2742,  then 
there  was  not  any  reason  for  this  amendment  to  2742,  and  that 
by  making  the  amendment  the  legislature  in  effect  construed 
the  provision  in  section  2743  as  not  applying  to  actions  brought 
under  2742;  and  at  first  blush  the  argument  appears  forceful. 
The  provision  of  section  2743,  both  before  and  after  the  amend- 
ment of  1909,  applies  only  to  actions  brought  to  recover  taxes 
paid  under  protest  for  any  of  the  reasons  mentioned  in  that 
section;  while  the  amendment  to  2742  applies  generally  to  any 
action  instituted  to  recover  any  tax  paid  under  protest.  Ap- 
parently the  legislature  assumed  that  taxes  might  be  paid  under 
protest  and  contested  for  reasons  other  than  those  referred  to 
in  section  2743;  and  it  was  for  the  purpose  of  covering  such 
cases  that  the  amendment  to  2742  was  made,  and  a  uniform  rule 
established  covering  all  cases  of  actions  to  recover  taxes  paid 
under  protest.  This  construction  seems  reasonable;  while  the 
contention  of  appellant  is  not  in  harmony  with  either  the  ex- 
pressed declaration  of  the  legislature  or  the  manifest  intention 
disclosed  in  2743  before  the  amendment  of  1909  was  made. 
Clearly  this  action  is  brought  within  the  provisions  of  section 
2743.  The  allegations  of  the  complaint  bring  the  action  squarely 
within  that  portion  of  the  section  which  reads:  "When  any 
person  has  appeared  before  the  county  board  of  equalization. 


266  DoLENTT  V.  Bboadwateb  County.      [Mar.  T.  '12 

and  has  contested  the  increase  in  the  estimated  value  of  his 
property,  or  the  additions  of  other  property  to  his  assessment 
list,  and  is  aggrieved  at  the  final  action  of  the  board  in  making 
or  allowing  such  increase  or  addition,  he  may,  in  the  action 
provided  for  in  said  section  2742  (4024)  of  the  Political  Code, 
contest  and  litigate  the  payment  of  taxes  on  such  increased  val- 
uation or  added  property  list." 

It  is  insisted  by  counsel  for  appellant  that  the  provision  of 
section  2743  which  prescribes  a  limit  upon  the  time  for  bring- 
ing an  action,  even  if  applicable  to  cases  arising  under  2742, 
is  merely  a  statute  of  limitation,  the  bar  of  which  cannot  be 
raised  by  a  general  demurrer  to  the  complaint.  If  counsel 
properly  characterize  the  provision,  their  conclusion  is  correct. 
It  is  the  rule  in  this  state  that  a  general  demurrer  does  not 
[3]  raise  the  question  of  the  bar  of  the  statute  of  limitations. 
But  we  are  of  opinion  that  this  is  something  more  than  a  mere 
statute  of  limitation.  The  right  to  sue  for  taxes  paid  under 
protest  is  purely  statutory.  Without  the  statute,  the  right 
would  not  exist.  The  same  statute  which  confers  the  right 
fixes  the  time  within  which  it  must  be  exercised  and  the  grounds 
upon  which  the  right  may  be  asserted.  To  one  situated  as 
Dolenty  was,  who  had  appeared  before  the  board  and  had  been 
unsuccessful  in  his  contest  there,  the  statute  prescribes  three 
conditions  to  his  right  to  maintain  an  action  to  recover  back  the 
taxes  paid  upon  the  increased  assessment,  viz.:  (1)  The  tax  must 
have  been  paid  under  protest;  (2)  he  must  allege  the  same 
grounds  of  complaint  in  his  action  as  he  urged  before  the  board ; 
and  (3)  he  must  have  commenced  his  action  on  or  before  Novem- 
ber 30  of  the  year  in  which  such  tax  was  paid.  There  is  not 
any  distinction  made  as  between  these  several  provisions.  If 
the  existence  of  any  one  of  these  facts  is  a  condition  precedent 
to  plaintiff's  right  to  maintain  her  action,  the  existence  of  each 
of  the  others  is  equally  so.  If  it  appeared  from  the  complaint 
that  plaintiff  had  not  paid  the  tax  under  protest,  the  complaint 
would  not  state  a  cause  of  action  under  the  statute.  If  it  ap- 
peared that  plaintiff  had  been  before  the  board,  but  had  been  un- 
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successful,  or  was  aggrieved  at  the  final  action  of  the  board,  and 
it  further  appeared  from  the  complaint  that  the  grounds  of  her 
attack  in  the  action  were  different  from  those  urged  before  the 
board,  her  complaint  would  be  fatally  defective  under  the  stat- 
ute. We  do  not  see  any  reason  for  saying  that  the  same  rule 
should  not  apply  as  to  the  third  provision ;  and  when  it  appears 
that  the  action  was  not  brought  until  after  November  30  of  the 
year  in  which  the  tax  was  paid,  as  in  this  case,  the  plaintiff 
thereby  discloses  that  she  has  not  the  right  to  prosecute  this 
action.  The  state  has  prescribed  the  conditions  upon  which  it 
consents  that  one  of  its  counties  may  be  sued  for  taxes  paid; 
and  compliance  with  those  conditions  is  a  necessary  condition 
precedent  to  an  exercise  of  the  right  thus  conferred.  {Hay- 
craft  V.  United  States,  22  Wall.  (U.  S.)  81,  22  L.  Ed.  738; 
Hamner  v.  United  States,  13  Ct.  of  CI.  7.) 

The  rule  is  well  settled  in  this  country  that  whenever  a  statute 
[4]  grants  a  right  which  did  not  exist  at  common  law,  and 
prescribes  the  time  within  which  the  right  must  be  exercised, 
the  limitation  thus  imposed  does  not  affect  the  remedy  merely, 
but  is  of  the  essence  of  the  right  itself,  and  one  who  seeks  to 
enforce  such  right  must  show  affirmatively  that  he  has  brought 
his  action  within  the  time  fixed  by  the  statute;  and  if  he  fails 
in  this  regard,  he  fails  to  disclose  any  right  to  relief  under  the 
statute.  (25  Cyc.  1398;  Bank  v.  Powhatan  Clay  Co.,  102  Va. 
274,  1  Ann.  Cas.  83,  46  S.  E.  294 ;  Lambert  v.  Ensign  Mfg.  Co., 
42  W.  Va.  813,  26  S.  E.  431 ;  Taylor  v.  Cranberry  I.  &  C.  Co., 
94  N.  C.  525 ;  The  Harrisburg,  119  U.  S.  199,  30  L.  Ed.  358,  7 
Sup.  Ct.  Rep.  140 ;  Hill  v.  Board  of  Supervisors,  119  N.  Y.  344, 
23  N.  E.  921.) 

In  Finnell  v.  Southern  Kan.  By.  Co.  (C.  C),  C3  Fed.  428, 
the  court  said:  ''There  is  also  another  class  of  cases  in  which 
a  cause  of  action  which  does  not  exist  at  common  law  is  created 
by  the  laws  of  a  state.  Causes  of  action  of  that  character  only 
exist  in  the  manner  and  form  and  for  the  length  of  time  pre- 
scribed by  the  statutes  of  the  state  which  created  them." 


268  DoLBNTT  V.  Bboadwatee  County.      [Mar.  T.  '12 

In  speaking  of  a.  statute  very  similar  to  the  one  now  before 
lu,  the  supreme  judicial  court  of  Massachusetts,  in  Wheatland  t. 
City  of  Boston,  302  Mass.  258,  88  N.  E.  769,  said:  "It  is  to 
be  observed  that  this  is  not  a  mere  statute  of  limitations.  It 
establishes  certain  conditions  precedent  to  the  maintaining  of 
an  action  to  recover  back  a  tax.  One  of  these  is,  in  substance, 
that  the  payment  must  have  been  made  under  protest,  or  under 
certain  modes  of  compulsion  mentioned  in  the  statute;  the  other 
is  that  the  action  shall  have  been  brought  within  the  time 
specified.  Compliance  with  the  latter  of  these  conditions  is  no 
lese  essential  to  the  right  of  action  than  compliance  with  the 
former. ' ' 

The  principle  involved  here  is  analogous  to  that  invoked  in 
adverse  suits  instituted  under  section  2326,  United  States  Re- 
vised Statutes  (U.  S.  Comp.  Stats.  1901,  p.  1430) ;  and,  since 
it  appears  that  this  actioa  was  not  commenced  on  or  before 
November  30,  1908,  the  plaintiff  fails  to  state  a  cause  of  action 
under  the  statute,  unless  ahe  can  invoke  the  benefit  attempted 
to  be  conferred  by  the  further  proviso  of  the  amendment  of  1909, 
which  reads  as  follows:  "And  provided  further,  that  in  all 
cases  where  taxes,  licenses  or  other  demands  have  been  paid 
u;ider  protest,  during  the  year  1907  and  1908,  and  no  suit  has 
been  brought  to  recover  the  same,  action  to  recover  the  same 
as  herein  provided  shall  be  brought  within  sixty  days  after  the 
passage  and  approval  of  tbls  Act;  and  if  not  so  brought,  the 
same  shall  be  forever  barred."  If  the  provision  iu  section  2743 
is  a  statute  of  limitations  merely  affecting  the  remedy,  then  the 
power  of  the  legislature  to  waive  any  advantage  under  it,  aa 
against  the  state,  might  well  be  conceded;  but  as  we  have 
held  that  the  provision  does  not  affect  the  remedy  merely,  bat 
is  of  the  essence  of  the  right  conferred,  the  power  of  the  legisla- 
ture to  re-create  a  right  already  lost  is  specifically  withheld  by 
ntution.  Section  13,  Article  XV,  reads  as  follows; 
e  assembly  shall  pass  no  law  for  the  benefit  of  a 
ler  corporation,  or  any  individual,  or  association 
retrospective  in  its  operation,  or  which  imposes 
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on  the  people  of  any  county  or  municii>al  subdivision  of  the 

state  a  new  liability  in  respect  to  transactions  or  considerations 

already  passed." 

The  judgment  is. affirmed. 

'Affirmed. 

«. 
Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


BICHTEB  et  aIj.,  Bespondents,  v.  LINDEN  sr  al., 

APPELLANra 

(No.  3,ia».) 

(Submitted  March  20,  1912.    Decided  March  29,  1912.) 

[Ifi2  Pac.  918.] 

Contracts  —  Payment  —  Manner    of — Instructions — Evidence — 
Comment  on  Weight  of. 

Contracts — ^Payment — Manner  of — ^Incorrect  Inatrnction. 

1.  Parties  may  stipulate  for  the  discharge  of  their  obligations  in  any 
lawful  medium  other  than  money;  hence  it  was  error  to  refuse  to 
instruct  the  jury,  in  an  action  to  recover  for  goods,  wares  and 
merchandise  in  which  defendant  claimed  that  the  agreement  between 
him  and  defendant  was  that  he  should  make  payment  by  delivery  of 
certain  merchandise,  that  if  the  proof  sustained  his  contention  tad 
he  was  ready,  willing  and  able  to  perform,  but  that  plaintiff  refused 
to  accept  the  medium  agreed  upon,  they  should  fix>d  for  defendant. 

Instructions — Commenting  on  Weight  of  Evidence. 

2L  Defendant  having  been  the  only  witness  testifying  to  the  agree- 
ment as  he  claimed  it  to  have  been,  a  requested  instruction  contaii^ 
ing  expressions  such  as:  "P.  L.  claims,"  "If  P.  L.'s  contentions  are 
true,"  etc.,  held,  not  objectionable  as  particularizing  his  testimony 
and  thus  impliedly  commenting  upon  the  weight  of  it. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Bobert  Bichter  and  another,  doing  business  as  the 
Crystal  Ice  Company,  against  Peter  Linden  and  wife,  doing  busi- 
ness as  the  Oro  Fino  Ice  (Company.  From  a  judgment  against 
Peter  Linden  and  an  order  denying  him  a  new  trial,  he  appeals. 
Beversed  and  remanded. 
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Mr.  J.  0.  Davies,  for  Appellants,  submitted  a  brief  and  made 
oral  arg^nment 

Mr,  Alexander  Machel  submitted  a  brief  in  behalf  of  Bespond- 
enta. 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court 

Plaintiffii  brought  this  action  as  copartners  doing  business  in 
Butte,  Montana,  under  the  firm  name  of  Crystal  Ice  Company. 
They  sought  to  charge  the  defendants,  husband  and  wife,  as  co- 
partners under  the  firm  name  of  Oro  Fino  Ice  Company,  for  a 
balance  of  $274.71,  which  is  alleged  to  be  due  on  account  for 
goods,  wares,  and  merchandise  sold  and  delivered  to  defendants, 
no  part  of  which  had  been  paid.  The  defendants  interposed  a 
general  denial.  At  the  dose  of  plaintiff's  evidence,  the  court  di- 
rected a  nonsuit  as  to  the  wife.  The  jury  returned  a  verdict 
against  the  defendant  Peter  Linden  for  the  full  amount  claimed, 
and  judgment  was  entered  accordingly.  The  case  comes  to  this 
court  on  appeals  by  this  defendant  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial.  Several  assignments 
of  error  are  made  by  counsel,  but  only  one  of  them  demands  spe- 
cial notice. 

The  evidence  introduced  on  the  part  of  plaintifb  tended  to 
show  the  following:  That  the  defendant  is  the  owner  of  an  ice 
pond  from  which  he  harvests  and  stores  ice  for  sale ;  that  prior 
to  1907  he  had  been  leasing  the  pond  to  plaintiffs  for  $800  per 
year;  that  during  the  year  1907  the  plaintiffs  had  purchased  ice 
from  him  at  the  rate  of  $2.50  per  ton ;  that  payment  was  made 
to  him  by  the  delivery  of  ice  by  plaintiffs  to  certain  customers 
of  his,  with  the  agreement  that  he  should  collect  the  current  bills 
from  these  customers,  and  retain  the  amounts  of  them;  that  at 
the  beginning  of  the  year  1908  the  defendant  was  informed  by 
plaintiffs  that  the  agreement  was  ended ;  that  it  was  then  agreed 
that  plaintiffs  should  for  a  short  time  longer  continue  deliveries 
to  defendant's  customers  as  theretofore  because  he  was  not  then 
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in  a  aituation  to  care  for  them,  and  that  he  was  to  collect  the 
current  bills  and  pay  the  amoun'^s  over  to  plaintiffs,  retaining 
ten  per  cent  to  compensate  him  for  his  trouble ;  that  this  arrange- 
ment was  continued  up  to  the  end  of  June,  when  defendant 
assumed  charge  of  his  own  customers ;  that  defendant  accounted 
for  all  amounts  collected  by  him  up  to  the  end  of  March,  but 
after  that  time  he  ceased  to  account;  that  on  June  29  he  paid 
plaintiffs  $50,  and  at  different  times  sold  and  delivered  to  plain- 
tiffs 150  tons  of  ice  at  $2.50  per  ton ;  that  these  sales  were  made 
outright  for  a  stipulated  price  in  money;  and  that  defendant 
after  being  given  credit  for  the  amount  due  for  ice  delivered 
and  the  cash  payment  made,  was  indebted  to  the  plaintiffs  for 
the  full  amount  demanded.  The  defendant  introduced  evidence 
tending  to  Sfhow  that  the  arrangement  entered  into  in  1907  was 
at  the  beginning  of  1908  renewed  to  cover  the  months  of  Jsmu- 
ary,  February  and  March;  that  on  April  1  it  was  agreed  that 
the  arrangement  should  be  continued  in  force  until  the  defendant 
could  take  charge  of  his  customers,  which  he  did  at  the  beginning 
of  July;  that,  when  the  last  agreement  was  made,  it  was  stipu- 
lated that  defendant,  though  collecting  as  before,  should  not  pay 
over  the  amount  of  his  collections,  but  should  discharge  the  in- 
debtedness to  becon>e  due  to  the  plaintiffs  in  that  behalf  by 
delivering  to  them  ice  as  they  needed  it  at  any  time  prior  to 
January  1,  1909,  at  the  price  of  $2.50  per  ton;  that  defendant 
was  able  and  willing  at  any  time  to  deliver  an  anK)unt  sufficient 
to  discharge  the  balance  due  from  him  and  repeatedly  offered 
to  do  SO;  that  he  did  deliver  150  tons,  but  that  plaintiffs  refused 
to  allow  him  to  make  further  deliveiy.  He  stated  that  in  one 
instance  plaintiffs  refused  to  accept  delivery  of  ice  actually 
hauled  to  their  place  of  business. 

From  this  brief  summary  it  is  apparent  that  there  was  a  con- 
flict in  the  evidence  as  to  what  the  terms  of  the  contract  were. 
If  the  plaintiffs'  theory  was  the  correct  one,  they  were  entitled 
to  recover;  on  the  other  hand,  if  the  agreement  was  that  defend- 
ant should  reimburse  plaintiffs  for  the  amount  collected  for  the 
months  of  April,  May,  and  June  by  delivery  of  ice  at  the  stipu- 
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lated  price,  the^  could  not  recover  except  for  damages,  upon 
allegation  of  the  agreement  as  made  and  a  breach  of  it  by  the 
defendant  by  a  failure  to  perform  it  according  to  its  terms 
(Clark  V.  Finney,  7  Cow.  (N.  T.)  681;  Cummings  v.  Dudley,  60 
Cal.  383,  44  Am.  Rep.  58;  Page  on  Contracts,  sec.  1392.)  Par- 
ties may  stipulate  for  the  discharge  of  their  obligations  in  money 
[1]  or  any  other  lawful  medium.  The  office  of  the  court  is  to 
ascertain  their  intent  and  understanding,  and  not  to  disregard 
the  agreement  which  they  themselves  hav«  made.  If  it  was  the 
agreement  that  defendant  was  to  deliver  ice  in  payment,  plain- 
tiffs had  a  right  to  demand  ice.  So  the  defendant  had  the  right 
to  acquit  himself  of  his  obligation  by  delivering  ice.  Before  the 
breach  of  such  an  agreement  by  the  debtor,  the  creditor  cannot 
elect  to  have  payment  made  in  money,  but  most  permit  an  ac- 
quittance by  the  debtor  under  the  terms  of  the  agreement. 
(Page  on  Contracts,  supra;  2  Parsons  on  Contracts,  808,  809; 
Ragland  v.  Wood,  71  Ala.  145.  46  Am.  Rep.  305 ;  Drake  v.  Har- 
rison, 69  Wis.  99,  2  Am.  St.  Rep.  717,  33  N.  W.  81;  Pierce  ▼. 
Marple,  148  Pa.  69,  33  Am.  St.  Rep.  808,  23  Atl.  1008;  Roberti 
V.  Beatty,  2  Pen.  &  W.  (Pa.)  63,  21  Am.  Dec.  410.) 

Counsel  for  defendants  requested  the  court  to  submit  an  in- 
■tniction  to  the  jury,  which  embodies  the  rule  of  law  applicable 
to  hia  theory  of  the  case,  as  follows:  "Peter  Linden  claims  that 
the  ice  so  delivered  to  his  customers  by  the  plaintiffs  was  under 
t  contract  whereby  he  agreed  to  pay  for  the  same,  and  the  plain- 
tiffs agreed  to  accept  payment  for  the  same  in  ice  delivered  to 
the  plaintiffs  by  him  at  the  rate  of  $2.50  per  ton  at  any  time 
prior  to  the  first  day  of  January,  1909 ;  that  he,  Peter  Linden, 
was  ready,  willing,  and  able  at  all  times  to  perform  his  part  of 
the  contract,  but  that  the  plaintiffs  refused  to  accept  the  ice  in 
imyment  thereof  from  him.     If   you   find  that  Peter  Linden's 
rue,  you  are  instructed  that  your  verdict  should 
dant  Peter  Linden  and  against  the  plaintiffs." 
al  error  to  refuse  to  give  this  or  a  similar  in- 
e  defendant  was  entitled  to  have  the  case  sub- 
ry  so  as  to  permit  tbem  to  reach  a  conclusion 
e  from  his  point  of  view. 
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• 
Counsel  for  plaintiffs  suggest  that  the  court  was  justified  in 

refusing  the  instruction,  because  the  expressions  ''Peter  Linden 
[2]  claims,"  etc.,  and  **if  you  find  Peter  Linden's  contentions 
are  true/'  etc.,  particularize  his  testimony,  and  are  thus  implied 
comments  upon  the  weight  of  it.  We  do  not  think  it  subject  to 
criticism  for  this  reason.  But,  even  so,  since  he  was  the  only 
witness  who  gave  testimony  tending  to  show  the  terms  of  the 
contract  to  be  as  he  claimed,  the  jury  could  not  have  been  mis- 
led by  it.  Manifestly,  the  jury  could  not  have  found  in  his  favor 
unless  they  believed  him;  and,  if  they  did,  they  could  not  have 
found  otherwise. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
"^oanded  for  a  new  triaL 

Reversed  and  remanded. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


SANDEEN,  Respondent,  v.  RUSSELL  LUMBER   CO., 

Appellant. 

(Na.  3,11S.) 
(Submitted  Maidi  22,  1912.    Decided  Mareh  29,  1912.) 

[122  Pac.  913.] 

Contracts  of  Sale  —  Mutuality  —  Evidence — Letters  and  Tele- 
grams —  Admissibility — Pleadings — Amendments — Discretion 
— New  Trial — Newly  Discovered  Evidence — When  Refusal 
Proper, 

Contracts  of  Sale — Mutuality. 

1.  A  contract  for  the  sale  of  farm  produce  which,  while  giving  the 
right  to  the  buyer  to  fix  the  date  of  delivery,  also  provided  that  all 
of  it  must  be  called  for  by  him  before  a  certain  date,  was  not  void 
for  want  of  mutuality  upon  the  alleged  ground  that  its  terms  left 
it  optional  with  him  whether  he  would  or  would  not  call  for  delivery. 

Same — ^Evidence — Letters  and  Telegrams — Admissibility. 

2.  Letters  and  telegrams  sent  by  plaintiff  in  an  action  for  breach  of  a 
contract  of  sale  of  farm  produce  to  defendant  were  admissible  in  evi- 

46  Mont.— 18 
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denee  in  cnpport  of  hiR  allegation  that  he  had  made  repeated  demandi 
Dpon  the  latter  for  deliverj. 
Pleadings — AmendnientB  During  Trial — Piscretion. 

3.  Ad  application  to  amend  a  pleading  so  ae  to  earrBapond  to  the 
proof  ia  ad<h«HBed  to  the  sound  <UseretiOB  of  the  trial  eoDrt;  in  the 
absenM   of   any   abuse   thereof   its   action   will   not   be   disturbed   pn 

Same. 

4.  Where  defendant  did  not  request  a  eontinnance  or  snggest  to  the 
court  that  he  was  taken  bj  surprise  and  not  prepared  to  meet  the 
proof  under  an  amendment  to  the  eomplaiat  aeked  for  during  the 
course  of  trial,  nor  amend  his  ansvcer  to  meet  the  new  allej^tion,  bnt 
proceeded  with  the  trial  withont  further  objection,  the  action  of  the 
court  in  permitting  the  amendment  ma?  not  be  mid  to  have  been  in 
abuse  of  discretion. 

New  Trial — Newly  Discovered  Evidence — When  Itefusal  Proper. 

5.  A  new  trial  on  the  ground  of  newly  discovered  evidence  waa 
properly  denied,  where  the  application  was  not  accompanied  by 
the  affidavits  of  the  two  alleged  newly  discovered  nitnesses,  one  of  whom 
was  beyond  the  reach  of  process  issued  from  a  court  of  this  state, 
and  thers  was  no  showing  that  he  wonld  testify  if  a  n«w  trial  were 
granted,  nor  that  they  were  not  present  at  trial  or  that  their  te«ti- 
mony  was  not  procoreble  at  that  time. 

Bam  e — D  i  scretia  it. 

6.  The  granting  or  refusing  of  a  new  trial  on  the  ground  of  anr- 
prise  or  newly  diseorered  evidence  rests  largely  in  the  discretion  of 
the  trial  court,  and  where  an  abuse  of  discretion  is  not  disclosed  by- 
the  record,  its  ruling  will  not  be  disturbed  on  appeaL 

Appeal   from    District    Court,    Yelloivstone    County;    Frank 
Judge  of  the  Sixth  Judicial  District,  presiding. 

3N  by  C.  E.  Sandeen  against  the  Russell  Ltimber  Com- 
From  a  judgment  for  plaintiff  and  an  order  denying  its 
for  new  trial,  defendant  appeals.    Affirmed. 

rs.  Noyes  (6  Noyes,  and  Mr.  Lou.  W.  Ckapple,  for  Appel- 
ibmitted  a  brief;  ilfr.  Ray  E.  Noyes  argaed  the  cause 


le,  in  his  work  on  New  Trials,  lays  down  the  following 
ments,  which  should  appear  on  an  application  for  a  new 
a  the  ground  of  newly  discovered  evidence:  (a)  that 
lence,  and  not  merely  its  materiality,  be  newly  discovered : 
it  the  evidence  be  not  cumulative  merely;  (c)  that  it  be 
.  to  render  a  different  result  probable  on  a  retrial;  (d) 
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that  the  party  could  not  with  a  reasonable  diligence  have  dis- 
covered and  produced  it  at  the  trial;  (e)  that  these  facts  be 
shown  by  the  best  evidence  of  which  the  case  admits.  (Hayne 
on  New  Trials  and  Appeal,  sec.  88.)  We  have  no  hesitation  in 
saying  that  this  is  the  ultra  test  required  by  courts  of  last  resort 
in  an  application  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  (Caruihers  v.  Pemberton,  1  Mont.  Ill ;  Klein- 
Schmidt  v.  Dunphy,  1  Mont.  118 ;  Garfield  M.  &  if.  Co.  v.  Earn- 
mer,  6  Mont.  53,  8  Pac.  153 ;  In  re  Colbert *8  Estate,  31  Mont.  461, 
107  Am.  St.  Rep,  439,  3  Ann.  Cas.  952,  78  Pac.  791,  80  Pac.  248 ; 
EUiott  V.  Martin,  27  Mont.  519,  71  Pac.  756;  Smith  v.  Shook, 
30  Mont.  30,  75  Pac.  513 ;  Spencer  v.  Spencer,  31  Mont.  631,  79 
Pac.  320.)  We  brought  ourselves  within  these  five  requirements, 
and  it  was  therefore  an  abuse  of  legal  discretion  to  deny  our 
application.  "Testimony  is  not  merely  cumulative  when  it 
tends  to  prove  a  distinct  fact  not  testified  to  at  the  trial,  although 
other  evidence  may  have  been  introduced  by  the  moving  party, 
tending  to  support  the  same  ground  of  claim  or  defense  to  which 
such  fact  is  pertinent."  (Wilson  v.  Plank,  41  Wis.  94.)  ''The 
facts  may  tend  to  prove  the  same  proposition  and  yet  be  so 
dissimilar  in  kind  as  to  afford  no  pretense  for  saying  they  are 
cumulative."  (Guyot  v.  Butts,  4  W«nd.  (N.  Y.)  579.)  Addi- 
tional evidence  tending  to  prove  the  same  proposition  is  not 
cumulative  if  it  relates  to  a  new  and  distinct  fact.  (Parker  v. 
Hardy,  24  Pick.  (Mass.)  246;  Smith  v.  Smith,  51  Wis.  665,  8 
N.  W.  868.)  The  distinction  between  evidence  that  is  cumula- 
tive and  that  which  is  not  is  the  following:  ''It  is  not  the  case 
of  different  witnesses,  testifying  to  different  specific  facts,  all 
tending  to  prove  the  same  general  proposition,  but  different  wit- 
nesses testifying  to  the  same  facts."  (Knieger  v.  Merrill,  66 
Wis.  31,  27  N.  W.  836 ;  Hinton  v.  Cream  City  R.  Co.,  65  Wis.  334, 
27  N.  W.  147 ;  Goldsworthy  v.  Town  of  Linden,  75  Wis.  34,  43 
N.  W.  656.)  It  was  not  necessary  for  us  to  produce  the  docu- 
mentary evidence  relied  on  in  connection  with  the  application 
for  a  new  trial,  if  we  could  have  done  so.  The  railroad  company 
would  not  surrender  it  to  us.    It  is  in  its  custody  and  a  part  of 
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its  records.  A  proper  subpoena  will  bring  it.  It  was  only  neces- 
sary in  this  particular  that  we  show  that  the  evidence  is  available, 
to  the  end  that  a  rehearing  may  not  be  futile.     (29  Cyc.  998,  (e).) 

Mr.  W.  M.  Johnston,  and  Mr,  H.  J.  Coleman,  submitted  a  brief 
in  behalf  of  Respondent ;  Mr,  Coleman  argued  the  cause  orally. 

**The  application  must  be  supported  by  the  production  of 
newly  discovered  evidence,  or  by  the  affidavits  of  newly  discov- 
ered witnesses  as  to  the  facts  to  which  they  will  testify,  unless 
the  failure  to  produce  such  evidence  or  affidavits  is  satisfactorily 
accounted  for,  or  by  other  indifferent  testimony  showing  that 
the  proof  relied  on  can  be  had.  Where  it  is  shown  to  be  im- 
practicable or  impossible  to  obtain  the  affidavits  of  such  new 
witnesses,  their  production  may  be  excused.  The  affidavits  of 
the  witnesses  must  set  out  fully  and  particularly  the  facts  to 
which  they  will  testify  and  state  their  willingness  to  testify  upon 
a  new  trial."  (29  Cyc.  998;  McLeod  v.  Shelly  Mfg,  Co,,  108 
Ala.  81,  19  South.  326 ;  Arnold  v.  Skagg,  35  Cal.  684 ;  East  v. 
McKee,  14  Ind.  App.  45,  42  N.  E.  368 ;  Hand  v.  Langland,  67 
Iowa,  185,  25  N.  W.  122 ;  Draper  v.  Taylor,  58  Neb.  787,  79  N. 
W.  709 ;  Huster  v.  Wynn,  8  Okl.  569,  58  Pac.  737 ;  Russell  v.  Nail, 
79  Tex.  664, 15  S.  W.  635 ;  Hodges  v.  Ross,  6  Tex.  Civ.  App.  437, 
25  S.  W.  975;  Read  v.  Staton,  3  Hayw.  (Tenn.)  159,  9  Am. 
Dec.  740.) 

Surprise  caused  by  some  ruling  of  the  court  must  be  proved 
by  the  affidavit  of  counsel  and  not  the  affidavit  of  a  party  to  the 
action.  {Schellhous  v.  BaU,  29  Cal.  608 ;  Martin  v.  HM,  3  Utah, 
157,  2  Pac.  62.)  Defendant  has  no  standing  in  the  matter,  be- 
cause of  its  failure  to  ask  for  a  continuance  at  the  time  the 
amendment  to  the  complaint  complained  of  was  allowed.  (See 
Schellhous  v.  Ball,  supra;  CouiUard  v.  Seaver,  64  N.  H.  614,  9 
Atl.  724;  Cato  v.  Scott  (Tex.  Civ.  App.),  96  S.  W.  667;  Pride  v. 
Whitfield  (Tex.  Civ.  App.),  51  S.  W.  1100;  Barron  v.  Robinson, 
98  Ala.  351,  13  South.  476 ;  Stewart  v.  Smith,  111  Ind.  526,  13 
N.  E.  48 ;  Patton  v.  Sanborn,  133  Iowa,  650,  110  N.  W.  1032 ; 
O'Neil  V.  Bank,  34  Mont.  521,  87  Pac.  970;  Corbett  v.  Bank,  44 
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Neb.  230,  62  N.  W.  445 ;  Dumontier  v.  Stetson  etc,  Co.,  39  Wash. 
264,  81  Pac.  693;  DoyJs  v.  Sturla,  38  Cal.  456.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract.  The  plaintiff  recovered  judgment,  and  de- 
fendant appealed  therefrom  and  from  an  order  denying  it  a  new 
trial. 

The  complaint  alleges  that  on  November  17,  1908,  plaintiflf 
purchased  from  the  defendant  company,  and  defendant  sold  to 
plaintiff,  one  car  of  oats  at  $1.60  per  hundred,  six  cars  at  $1.65 
per  hundred,  ten  cars  of  alfalfa  hay  at  $9.50  per  ton,  and  six 
cars  of  timothy  hay  at  $13.50  per  ton,  f .  o.  b.  Waco  or  Custer, 
as  directed  by  plaintiff,  delivery  to  be  made  at  any  time  before 
June  15,  1909,  upon  ten  days'  notice  from  plaintiff,  and  pay- 
ment to  be  made  by  plaintiff  thirty  days  after  receipt  of  the 
goods.  It  is  then  alleged  that  the  defendant  company  delivered 
two  cars  of  oats,  two  and  one-half  of  alfalfa,  and  two  and  one-half 
of  timothy,  for  which  plaintiff  paid  according  to  contract,  '*the 
last  of  which  oats  and  hay  were  delivered  to  plaintiff  by  defend- 
ant under  said  contracts  in  December,  1908."  It  is  further  al- 
leged that  plaintiff  made  frequent  demands  upon  defendant 
to  deliver  the  remainder  of  the  oats  and  hay;  that  defendant 
failed,  neglected,  and  refused  to  deliver  any  more  of  either;  and 
that  plaintiff  was  forced  to  go  into  the  markets  and  purchase 
oats  and  hay  at  greatly  increased  prices,  to  his  damage  in  the 
sum  of  $1,973.90.  The  answer  of  defendant  company  admits 
that  a  contract  was  entered  into  between  plaintiff  and  defend- 
ant with  respect  to  the  quantities  of  hay  and  grain  mentioned 
in  the  complaint,  that  the  contract  prices  were  as  plaintiff  al- 
leges, but  defendant  asserts  that  deliveries  were  to  be  made  at 
any  time  between  November  17,  1908,  and  May  1,  1909,  at  the 
option  of  the  defendant,  and  that  payments  were  to  be  made  by 
plaintiff  on  the  first  of  every  month  for  all  goods  delivered  dur- 
ing the  preceding  month.    Defendant  admits  that  it  delivered 
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two  cars  of  oats  and  two  and  one-half  each  of  alfalfa  and  tim- 
othy under  the  terms  of  the  contract,  but  denies  that  plaintiff 
paid  for  the  same  according  to  the  terms  of  the  contract,  and 
alleges  that  final  payment  for  such  goods  was  not  made  until 
April,  1909.  It  is  alleged  that  defendant  shipped  to  plaintiff 
at  Custer  five  carloads  of  hay,  but  that  plaintiff  refused  to  re- 
ceive or  accept  the  same.  Defendant,  by  way  of  counterclaim, 
alleges  breach  of  the  contract  on  the  part  of  plaintiff,  to  de- 
fendant's  damage  in  the  sum  of  $222.50;  and  by  way  of  a 
second  counterclaim  sets  forth  a  claim  for  lumber  sold  and 
delivered  to  plaintiff  of  the  value  of  $84.  By  reply  plaintiff 
put  in  issue  the  affirmative  allegations  of  the  answer,  except 
those  contained  in  the  second  counterclaim,  which  are  admitted. 
During  the  course  of  the  trial  plaintiff  was  permitted,  over 
objection  of  defendant,  to  amend  his  complaint  by  substituting 
the  words  ''March,  1909,"  for  the  words  "December,  1908," 
in  that  portion  of  the  complaint  quoted  above.  In  this  court 
counsel  for  appellant  urged  (1)  that  the  complaint  does  not 
state  a  cause  of  action;  (2)  that  the  court  erred  in  receiving  in 
evidence  Plaintiff's  exhibits  C,  D,  and  H;  (3)  that  the  trial 
court  erred  in  permitting  the  amendment  to  the  complaint ;  and 
(4)  that  the  court  erred  in  denying  defendant's  motion  for  a 
new  trial. 

1.  It  is  argued  that  according  to  plaintiff's  own  theory,  as 
disclosed  in  the  complaint,  the  contract  was  void  for  want  of 
[1]  mutuality,  in  that  it  was  left  optional  with  the  plaintiff 
whether  he  would  or  would  not  call  for  delivery  of  the  goods, 
the  subject  of  the  contract;  but  with  this  we  do  not»agree.  The 
complaint  alleges  facts  from  which  it  appears  that  #  sale  was 
made  on  November  17,  1908,  of  all  the  goods  in  ques'^ipn  here, 
that  plaintiff  had  the  right  to  fix  the  time  for  delivery,  ^t  that 
he  was  obliged  to  call  for  all  the  goods  before  June  15,1909. 
We  think  this  is  made  very  clear,  and  that  the  complaint  It^^ 
facts  sufficient  to  constitute  a  cause  of  action. 

2.  Plaintiff's  exhibits  G  and  D  are  letters,  and  exhibit  H  I 
[2]    telegram,  all  sent  by  plaintiff  to  defendant.     They  we 
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properly  admitted  in  evidence  in  support  of  plain tiflf's  allega- 
tion that  he  had  made  repeated  demands  upon  defendant  to 
deliver  the  balance  of  the  goods  in  controversy. 

3.  That  a  sale  was  made  by  defendant  to  plaintiff  on  Novem- 
ber 17,  1908,  of  one  car  of  oats  at  $1.60  per  hundred,  six  cars 
at  $1.65  per  hundred,  ten  cars  of  alfalfa  at  $9.50  per  ton,  and 
six  cars  of  timothy  at  $13.50  per  ton,  is  settled  by  the  admis- 
sions in  the  pleadings.  The  only  questions  in  dispute  are  as  to 
the  terms  of  payment,  the  place  of  delivery,  the  final  date  of 
delivery,  and  the  party  who  had  the  right  to  fix  the  time  of 
delivery  within  the  limits  of  the  term  of  the  contract.  All  these 
disputed  questions  were  determined  in  favor  of  the  plaintiff  by 
the  general  verdict  of  the  jury. 

4.  Error  is  predicated  upon  the  action  of  the  trial  court  in 
permitting  plaintiff  to  amend  his  complaint,  and  in  refusing 
defendant  a  new  trial.  The  authority  of  the  trial  court  to  per- 
mit a  pleading  to  be  amended  so  that  it  will  correspond  to  the 
proof  is  recognized  by  statute  (sec.  6589,  Rev.  Codes).  But  the 
argument  is  advanced  that  in  this  particular  instance  the  amend- 
ment changed  the  issues  and  placed  the  defendant  at  a  disad- 
vantage in  that  it  was  not  prepared  to  meet  the  proof  admissible 
under  the  complaint  as  amended,  and  for  this  reason  the  amend- 
ment should  not  have  been  allowed.  The  application  to  amend 
[3]  was  addressed  to  the  sound  discretion  of  the  trial  court, 
«nd,  in  the  absence  of  any  abuse  of  such  discretion,  the  action. 
of  the  trial  court  will  be  approved  on  appeal.  {Dorais  v.  Doll, 
33  Mont.  314,  83  Pac.  885 ;  Christiansen  v.  Aldrich,  30  Mont.  446, 
76  Pac.  1007 ;  Montana  Ore  Pur.  Co.  v.  Boston  <&  Mont.  etc.  Co., 
27  Mont.  288,  70  Pac.  1114.) 

By  the  pleadings  themselves  it  is  determined  that  defendant 
delivered  to  plaintiff,  and  plaintiff  received  and  accepted,  two 
cars  of  oats  and  five  cars  of  hay.  In  the  complaint  it  was  stated 
that  these  deliveries  were  made  in  December,  1908.  Upon  the 
trial  plaintiff  testified  that  the  last  of  these  deliveries  was  made 
in  March,  1909,  whereupon  his  counsel  moved  the  court  to  per- 
il ^  '  snit  the  complaint  to  be  amended  by  substituting  ''March, 
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1909,"  for  "December,  1908,"  and  the  record  then  discloses  the 
following:  *'By  Mr.  Noyes,  Counsel  for  Defendant:  Object  to 
the  pleading  being  so  amended  at  this  time  after  the  evidence 
has  been  discussed  in  the  manner  it  has.  By  the  Court:  Make 
the  amendment.  (Exception  to  the  court  allowing  the  amend- 
ment.) "  There  was  not  any  application  by  defendant  for  a 
[4]  continuance,  no  suggestion  to  the  court  that  defendant  was 
not  fully  prepared  to  meet  the  proof  under  the  amended  plead- 
ing, not  even  a  suggestion  that  defendant  was  taken  by  surprise; 
indeed,  defendant  did  not  even  take  the  trouble  to  amend  its 
answer  to  meet  this  new  allegation  or  ask  for  time  to  do  so  or 
to  secure  evidence  or  to  make  an  investigation,  but  proceeded 
with  the  trial  without  further  complaint  or  objection.  It  is  not 
difiScult  to  appreciate  the  fact  that  the  amendment  was  a  mate- 
rial one,  and,  if  counsel  for  defendant  had  requested  a  postpone- 
ment or  the  imposition  of  other  terms,  doubtless  their  request 
would  have  been  granted ;  but,  in  the  absence  of  any  suggestion 
that  their  client  was  put  to  a  disadvantage,  they  cannot  assert 
now  that  the  trial  court  abused  its  discretion  in  permitting  the 
amendment  to  be  made. 

The  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  was  supported  by  the  affidavit  of  L.  F.  Russell,  secre- 
tary and  manager  of  the  defendant  company.  After  stating  the 
[6]  issues,  the  affidavit  refers  to  the  action  of  the  court  in  allow- 
ing the  amendment  to  the  complaint,  and  alleges  that  defendant 
had  not  made  any  preparation  to  meet  the  issues  as  thus  changed, 
but  that  since  the  trial  it  has  discovered  evidence  which  tends 
to  prove  that  the  two  ears  of  oats  and  five  cars  of  hay  were  in 
fact  delivered  to  plaintiff  in  December,  1908.  The  character  of 
this  newly  discovered  evidence  is  described,  and,  with  respect  to 
some  of  it,  it  is  asserted  that  such  evidence  can  be  produced  if 
a  new  trial  should  be  granted.  It  is  alleged  that  the  reason 
defendant  did  not  ask  for  a  continuance  at  the  time  the 
amendment  was  made  was  that  it  did  not  know  of  the  exist- 
ence of  this  evidence  which  has  since  been  discovered.  The  affi- 
davit refers  to  certain  records  in  the  office  of  the  Northern 
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Pacific  Railway  Company  at  Custer,  Montana,  which  records,  it 
is  asserted,  disclose  that  plaintiff  receipted  for  the  two  cars  of 
oats  and  five  cars  of  hay  in  December,  1906.  Affiant  asserts  that 
he  has  personally  examined  the  records,  and  has  in  his  posses- 
sion copies  of  some  of  them,  but  he  fails  to  attach  copies  to  his 
affidavit  or  give  any  reason  for  his  failure  to  do  so.  The  affiant 
further  asserts  that  defendant  can  prove  certain  facts  by  one 
Gowan,  the  Northern  Pacific  agent  at  Custer,  and  certain  other 
facts  by  one  Goodwin,  who  was  in  defendant's  employ  at  Custer 
during  December,  1908,  but  there  is  not  any  affidavit  by  either 
of  these  witnesses,  and  there  is  not  any  excuse  offered  for  the 
failure  in  this  respect  as  to  the  witness  Gowan.  From  the  affi- 
davit it  appears  that  Gtoodwin  is  somewhere  in  the  state  of  Wash- 
ington, beyond  the  reach  of  process  issued  from  a  court  of  this 
state ;  and  it  is  not  made  to  appear  that  there  is  any  probability 
that  his  testimony  can  be  secured  for  another  trial  if  a  new  trial 
should  be  had.  In  fact,  it  does  not  appear  from  the  affidavit 
that  Gowan  and  Goodwin  were  not  present  at  the  trial  of  this 
case,  or  that  their  evidence  was  not  procurable  at  that  time 
{State  V.  Wakely,  43  Mont.  427, 117  Pac.  95) ;  while  the  facts  dis- 
closed are  such  as  to  indicate  that  the  defendant  knew  at  the 
time  of  the  trial,  or  ought  to  have  known,  that  Gowan  and  Good- 
win were  then  in  possession  of  every  fact  which  it  is  now  asserted 
they  know. 

A  supplemental  affidavit  has  been  offered  in  this  court,  but  it 
eannot  be  considered.  In  appeal  cases  this  court  sits  as  a  court 
of  review,  and  we  are  bound  by  the  record  as  it  was  made  in  the 
court  below.  Viewed  in  the  most  favorable  light,  the  affidavit 
upon  motion  for  new  trial  contains  nothing  but  hearsay,  and 
that,  too,  without  explanation.  In  Elliott  v.  Martin,  27  Mont. 
519,  71  Pac.  756,  this  court,  considering  a  like  question,  said: 
''The  court  did  not  err  in  its  discretion  in  refusing  to  grant  a 
new  trial  on  the  affidavit  of  plaintiff  J.  A.  Elliott  as  to  newly 
discovered  evidence,  for  one  reason,  at  least ;  that  is,  that  Elliott 
neither  offered  any  affidavits  of  the  witnesses  by  whom  he  ex- 
pected to  prove  the  matters  referred  to  in  his  affidavit,  nor  did 
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he  offer  any  excuse  as  to  why  he  did  not  sabmit  the  same/'  In 
State  V.  Matkins,  ante,  p.  58,  121  Pac.  881,  we  had  occasion  to 
consider  at  len^h  an  application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  For  a  full  discussion  of  the  sub- 
ject a  reference  to  the  opinion  in  that  case  will  suffice. 

Upon  consideration  of  the  record  before  us,  we  are  led  to 
repeat  the  language  of  this  court  in  Landeau  v.  Frazier,  30 
Mont.  267,  76  Pac.  290,  approved  in  Orton  v.  Bender,  43  Mont 
[6]  263,  115  Pac.  406,  as  peculiarly  applicable  in  this  instance: 
"In  most  respects  this  new  evidence  would  be  merely  cumulative 
and  of  an  impeaching  nature.  As  the  granting  or  refusing  of 
a  new  trial  upon  the  ground  of  surprise  or  newly  discovered 
'  evidence  rests  largely  in  the  discretion  of  the  trial  court,  and  as 
the  record  does  not  disclose  any  abuse  of  discretion  in  this  in- 
stance, the  ruling  of  the  court  below  will  not  be  disturbed.** 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  CmsF  Justicb  Bbantly  and  Mb.  Justice  Smfth  concur. 


SMITH,  Appellant,  v.  ZIMMEB  et  aJj.,  RmspoNDBNra 

(No.  3,070.) 
(Submitted  February  7,  1912.    Decided  March  4,  1912.) 

[125  Pae.  420.] 

County  Commissioners — Road  Supervisors — Highways — Defects 
in — Personal  Injuries — Liability  for — Notice — Pres^timptions — 
Contributory  Negligence. 

County  Commissioners — Highways — Defects  in — Notice — ^Presumptions. 

1.  Where  a  defect  in  a  county  road  has  existed  for  such  a  length  of 
time  and  under  such  circumstances  that,  in  the  exercise  of  reasonable 
care  and  diligence,  the  commissioners  ought  to  have  obtained  knowledge 
of  it,  notice  will  be  presumed.  (See*  Opinion  on.  Behearing,  post, 
p.  302.) 

Same — ^Roads — Evidence. 

2.  Evidence  that  a  board  of  county  commissioners  had  made  record 
of  a  certain  county  road,  aa  required  by  sections  1341  and  1357,  Be- 
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▼ised  Codes,  to|i^ether  with  ether  facts  showing  its  use  by  the  pnblie,  was 
prima  facie  siAcient  to  show  that  it  was  a  public  road. 

Same — Contributory   Negligence — Presumptions. 

3.  Held,  that  plaintiff  while  driving  on  a  dark  night  oyer  a  public  road, 
of  a  washout  in  which  he  was  ignorant,  was  not,  as  a  matter  of  law, 
guilty  of  negligence  in  trusting  his  team  to  follow  the  road,  but  that 
he  had  a  right  to  presume  that  the  officers  of  the  county  intrusted  witli 
the  care  of  the  roads  had  done  their  duty  and  that  the  road  was  safe. 

Same — Nep[l7gence — Jury  Question. 

4.  Whether  plaintiff  when  injured  acted  as  a  reasonably  prudent  per- 
son would  have  done,  when  his  team  plunged  into  a  washout  in  the 
road,  partially  overturning  the  wagon  into  a  creek,  in  his  endeavors  to 
escape  the  plunging  horses  and  extricate  himself  from  a  perilous  situa- 
tion, was,  under  the  circumstances  of  the  case,  a  jury  question. 

Same — Roads — Repairs — Pleading  and  Proof. 

5.  Plaintiff  was  not  under  any  obligation  to  allege  and  prove  that 
defendant  road  supervisor  had  funds  at  his  disposal  to  make  necessary 
repairs  on  a  county  road ;  want  of  funds  was  a  defense  to  be  determined 
upon  an  answer. 

Same — Defects  in  Roads — ^Personal  Liability. 

6.  Held,  that  county  commissioners  as  well  as  their  road  supervisors 
are  personally  liable  in  damages  for  injuries  sustained  by  reason  of 
their  negligent  failure  to  repair,  or  give  warning  of,  a  defect  in  a  public 
highway  which  had  existed  for  about  five  months  at  the  time  of  the 
accident. 

(Mb.  Justice  Hollow  at  dissenting.) 

[See  Opinion  on  Rehearing,  pott,  p.  302.] 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Miller 
Smith,  Judge. 

Action  by  G.  W.  Smith  against  Henry  Zimmer,  roa^  super- 
Tisor,  and  Joseph  J.  Hindson  et  at.,  commissioners  of  Lewis  and 
Clark  county.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.    Affirmed  on  rehearing. 

Statbment  of  ths   Case   by   thb   Justicb   Delivesing  thb 

Opinion. 

Action  for  damages  for  a  personal  injury.  During  the  year 
1909  and  up  to  the  time  that  this  action  was  commenced,  the 
defendants  Hindson,  Richardson  and  one  Moses  F.  Boot  were 
the  commissioners  of  Lewis  and  Clark  county.  Moses  F.  Boot, 
made  one  of  the  original  defendants  herein,  died  before  the  trial 
and  defendant  W.  F.  Boot,  the  administrator  upon  his  estate,  was 
substituted  in  his  stead.  Defendant  Zimmer  was  the  super- 
▼isor  of  the  Augusta  road  district  in  Lewis  and  Clark  county. 
The  complaint  alleges  that  it  was  the  duty  of  the  defendant 
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Zimmer  to  see  that  the  public  roads  in  the  Augasta  district  were 
kept  in  a  reasonable  state  of  repair,  and,  in  case  any  of  them 
became  dangerous  or  impassable  from  any  cause,  to  restore 
them  by  repairing  the  defects  therein,  and  in  the  meantime,  and 
until  any  defect  was  remedied,  to  adyise  the  public  of  its  exist- 
ence ;  that  it  was  the  duty  of  the  defendants  Hindson,  Richard- 
son and  Root,  as  commissioners  of  the  county,  to  see  that  de- 
fendant Zimmer  discharged  the  duties  named,  and,  in  case  he 
failed  to  perform  them,  to  cause  all  reasonable  and  necessary 
repairs  to  be  made,  and  in  the  meantime  to  advise  the  public  of 
the  existing  conditions;  that  at  the  times  herein  mentioned 
there  was  maintained  in  the  district  a  public  road  leading  from 
the  town  of  Augusta  south,  to,  across  and  beyond  Elk  credc; 
that  early  in  the  month  of  June,  1909,  a  washout  occurred  at  a 
culvert  on  the  road  near  the  crossing  over  Elk  creek,  which 
rendered  it  impassable  and  dangerous;  that  this  defective  con- 
dition was  permitted  to  remain  until  the  time  of  the  accident ; 
that  Zimmer  knew  of  it  but  failed  and  neglected  to  remedy  it 
or  to  advise  the  public  by  posting  or  causing  notices  to  be 
posted  at  or  near  the  place,  or  by  any  other  means;  that  the 
defendants  Hindson,  Richardson  and  Root,  though  advised  that 
the  condition  was  dangerous  and  though  they  knew  that  defend- 
ant Zimmer  was  derelict  in  his  duty  in  the  premises,  failed  and 
neglected  to  take  any  steps  to  have  necessary  repairs  made 
or  to  give  notice  or  warning  to  the  public  by  posting  notices  or 
otherwise;  and  that  the  defect  was  a  public  nuisance  of  which 
defendants  had  notice.  It  is  then  alleged  that  on  October  11, 
1909,  the  plaintiff,  while  driving  his  wagon  along  the  road,  be- 
ing without  knowledge  or  warning  of  the  defect  therein  and  it 
being  so  dark  that  he  could  not  see,  was  precipitated  into  said 
washout,  whereby  he  sustained  injuries  rendering  him  per- 
manently crippled  and  lame. 

The  defendants,  Hindson,  Richardson  and  Root,  after  ad- 
mitting that  they  were  commissioners  as  alleged,  deny  speci- 
fically all  the  allegations  in  the  complaint.  They  then  allege 
several  affirmative  defenses,  among  which  are  the  following: 
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(1)  That    plaintiff    was    guilty    of    contributory    negligence; 

(2)  that  the  defect  in  the  highway  was  being  repaired  as  rapidly 
as  possible ;  that  all  the  highways  in  the  county  at  the  time  of 
the  accident  were  in  a  greatly  damaged  condition;  and  that 
plaintiff  knew  of  the  defect  by  which  he  was  injured;  (3)  that 
at  all  the  times  mentioned,  the  defendants  were  acting  in  their 
o£Scial  capacity  as  coimty  commissioners,  and  were  proceeding 
in  good  faith  in  the  honest  discharge  of  all  their  dnties,  and 
particularly  with  reference  to  the  road  upon  which  plaintiff  was 
injured.  The  answer  of  Zimmer  is  substantially  the  same,  ex- 
cept that  as  an  additional  defense  he  alleges  that  the  board 
of  commissioners  had  not  made  any  appropriation  of  funds 
for  the  repair  of  the  roads  in  his  district  to  cover  a  later  date 
than  May  31,  1909,  and  that  all  appropriations  made  for  such 
repairs  had  been  exhausted  long  before  the  date  of  the  accident. 
There  was  issue  by  reply. 

At  the  close  of  plaintiff's  evidence  the  defendant  commission- 
ers and  Zimmer  interposed  separate  motions  for  nonsuit,  both 
of  which  enumerated  the  grounds,  (1)  that  the  evidence  fails 
to  show  that  any  of  the  defendants  owed  a  legal  duty  to  plain- 
tiff;  (2)  that  it  fails  to  show  that  the  defendants  had  notice  of 
the  defect  in  the  road;  (3)  that  it  fails  to  show  that  the  road 
is  a  public  highway ;  (4)  that  it  afSrmatively  shows  contributory 
negligence  upon  the  part  of  plaintiff.  The  motion  of  defend- 
ant Zimmer  included  the  additional  ground :  (5)  That  the  evi- 
dence fails  to  show  that  there  were  funds  available  with  which 
to  repair  the  roads  in  his  district.  The  court  sustained  the  mo- 
tion generally  and  rendered  judgment  for  the  defendants.  The 
appeal  is  from  the  judgment 

Messrs.  Walsh  i&  Nolan,  for  Appellant,  submitted  a  brief; 
Mr.  (7.  B.  Nolan  argued  the  cause  orally. 

It  is  claimed  that  as  the  respondents  were  public  officers,  they 
owed  no  duty  to  the  appellant  and  are  not  responsible  individu- 
ally for  the  injuries  due  to  their  neglect.  This  subject  has  re- 
ceived exhaustive  attention  by  the  courts,  and  while  there  are 
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a  few  courts  that  hold  with  respondents,  the  overwhelming  weight 
of  authority  is  to  the  contrary.  (See  Sells  v.  Dermody,  114 
Iowa,  344,  86  N.  W.  326;  Doeg  v.  Cook,  126  Cal.  213,  77  Am. 
St.  Rep.  171,  58  Pac.  707 ;  Robinson  v.  Chamberlain,  34  N.  Y.  389, 
90  Am.  Dec.  714;  Uattson  v.  Astoria,  39  Or.  577,  87  Am.  St. 
Rep.  688,  65  Pac.  1066;  Bennett  v.  Whitney,  94  N.  T.  354;  Amy 
V.  Barkholder,  11  Wall.  (U.  S.)    136,  20  L.  Ed.  101.) 

Our  Code  provisions  impose  duties  upon  the  county  commis- 
sioners regarding  public  highways,  and  their  failure  to  discharge 
these  duties  makes  them  responsible  to  the  individual  sustaining 
injury.  {County  Conimrs.  v.  Duvall,  54  Md.  350,  39  Am.  Rep. 
394 ;  Baltimore  County  Commrs,  v.  Wilson,  97  Md.  207,  54  Atl. 
72,  56  Atl.  596;  £mW6r  v.  WalkiU,  57  Hun,  384,  10  N.  Y.  Supp. 
797.) 

It  is  suggested,  however,  that  at  most  this  was  a  failure  to  do 
something  rather  than  doing  something  wrongfully  or  negli- 
gently on  the  part  of  the  respondents;  in  other  words,  we  are 
concerned  with  a  case  of  nonfeasance  rather  than  misfeasance, 
and  while  responsibility  might  attach  for  affirmative  negligent 
conduct,  none  can  for  nonaction.  In  some  of  the  decisions  to 
which  reference  has  already  been  made,  declarations  appear  that 
liability  arises  from  nonaction  as  well  as  misconduct.  {Hover 
V.  Barkhoof,  4A  N.  Y.  113.)  Whatever  may  be  said  in  reference 
to  this  principle  as  applied  to  master  and  servant,  it  has  no  ap- 
plication to  a  public  officer  in  the  discharge  of  a  public  duty. 
But  even  if  it  did,  the  facts  in  this  case  make  the  nonaction 
misfeasance.  This  proposition  is  set  at  rest  by  this  court  in  the 
case  of  Hagerty  v.  Montana  Ore  Pur.  Co,,  38  Mont.  76,  25  L.  R 
A.,  n.  8.,  356,  98  Pac.  643.  Negligence  may  be  predicated  on 
the  omission  to  perform  a  duty  enjoining  personal  supervision 
and  care,  as  well  as  improper  performance  of  such  duty.  {Bost- 
wick  V.  Barlow,  14  Hun,  177.) 

We  are  told  that  the  action  should  be  brought  against  the 
county  rather  than  against  the  respondents  individually.  We 
reply  that  the  county  is  not  responsible.  (See  Watkins  v. 
County  Court,  30  W.  Va.  657,  5  S.  E.  656;  Hitman  v.  San 
Joaquin  Couivty,  21  Cal.  430.) 
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We  have  canvassed  decisions  generally  thus  far  sustaining  our 
contention  as  to  the  liability  of  respondents  as  public  oflScers, 
but  we  insist  that  this  court  has  settled  this  matter  in  our  favor 
in  the  cases  of  Merritt  v.  McNally,  14  Mont.  228,  36  Pac.  44,  and 
Bair  v.  Struck,  29  Mont.  45,  63  L.  R.  A.  481,  74  Pac.  69.  The 
work  of  repairing  highways  is  ministerial.  {Harris  v.  Carson, 
40  111.  App.  147.)  Plaintiflf  is  not  required  to  bring  to  defend- 
ants actual  notice  of  this  defect  in  the  highway.  (Requa  v.  City 
of  Rochester,  45  N.  Y.  130,  6  Am.  Rep.  52.)  Want  of  knowledge 
sometimes  implies  a  want  of  due  care,  as  where  township  officers 
whose  duty  it  is  to  keep  bridges  in  a  safe  condition  do  not  know 
of  defects  which  an  examination  would  readily  disclose.  (Me- 
dina V.  Perkins,  48  Mich.  67,  11  N.  W.  810.)  In  an  accident 
for  injuries  received  from  a  defective  condition  of  a  bridge,  it 
is  not  error  to  instruct  that  actual  notice  is  not  necessary  where 
the  defects  are  of  such  a  character,  or  have  existed  for  such  a 
length  of  time  that  they  might  by  ordinary  diligence  have  been 
discovered  and  repaired.  (Central  City  v.  Marquis,  75  Neb.  233, 
106  N.  W.  221.)  Evidence  that  a  hole  in  a  bridge  on  one  of  the 
principal  streets  of  a  city  was  permitted  to  remain  from  five 
to  twenty  days  is  sufficient  to  charge  the  city  with  notice  of  its 
existence.  (City  of  Griffin  v.  Johnson,  84  Ga.  279,  10  S.  E.  719 ; 
Morris  County  Chosen  Freeholders  v.  Hough,  55  N.  J.  L.  628, 
28  Atl.  86 ;  Savage  v.  City  of  Bangor,  40  Me.  176,  63  Am.  Dec. 
658 ;  Foels  v.  Town  of  Tonawanda,  75  Hun,  363,  27  N.  Y.  Supp. 
113.)  The  liability  of  a  town  for  the  damages  occasioned  by  a 
defect  in  a  highway  does  not  depend  on  the  fact  whether  or  not 
the  officei^s  or  agents  had  actual  notice  of  the  existence  of  the 
defect,  provided  it  were  of  such  a  character  and  of  such  con- 
tinuance at  the  time  of  the  accident  that  the  town  was  reason- 
ably bound,  under  all  the  circumstances,  to  have  remedied  it. 
(Howe  V.  Plainfield,  41  N.  H.  135.) 

Mr,  0.  W.  McConnell  submitted  a  brief  in  behalf  of  Respond- 
ents, other  than  Zimmer,  and  argued  the  cause  orally. 

The  board  of  county  commissioners  have  a  general  supervi- 
gion  over  the  road  supervisors.    They  appropriate  the  money  for 
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the  payment  of  the  work,  but  the  responsibility  of  doing  the 
work  and  the  actual  labor  and  repair  upon  the  highway  is  made 
the  duty  of  the  road  supervisors.  "Where  a  general  direction 
is  given  to  selectmen  over  the  work  of  highway  surveyors  in 
their  respective  districts  to  see  that  the  money  appropriated  to 
such  districts  is  carefully  and  judicially  expended,  the  respon- 
sibility of  doing  the  work,  directing  the  laborers  and  taking 
charge  of  repairs  is  that  of  the  highway  surveyors."  {Pratt  v. 
Weymouth,  147  Mass.  245,  9  Am.. St.  Bep.  691,  17  N.  E.  538; 
Benjamin  v.  Wheeler,  15  Gray  (Mass.),  486.)  So  if  there  is 
any  neglect  or  failure  to  repair  the  roads  in  question,  and  dam- 
age results  therefrom,  it  is  not  the  neglect  or  fault  of  the  board 
of  county  commissioners,  but  of  the  road  supervisors.  "Road 
overseers,  and  not  the  county  boards,  are  liable  for  damages  re- 
sulting from  nonrepair  of  the  roads. "  (Suttan  v.  Carroll  County 
Board,  41  Miss.  236.) 

There  was  no  personal  obligation  resting  upon  the  board  to 
do  the  repairs  upon  the  road  in  question.  It  was  the  duty  of 
the  road  supervisor,  if  anyone,  to  have  repaired  the  road,  and 
not  the  board.  The  powers  of  the  board  over  the  highways 
were  judicial  and  discretionary,  and  in  passing  upon  matters 
pertaining  to  the  roads  they  were  exercising  gucm-judicial  func- 
tions, at  least,  and  are  exempt  from  liability  for  injuries  from 
failure  to  repair.  "The  exemption  of  gu(m- judicial  officers 
from  liability  has  been  applied  in  favor  of  such  officers  as  high- 
way commissioners  and  county  commissioners."  (23  Am.  & 
Eng.  Ency.  of  Law,  p.  377;  Sage  v.  Laurain,  19  Mich.  137; 
Waldron  v.  Berry,  51  N.  H.  136 ;  Smith  v.  Gould,  61  Wis.  31, 
20  N.  W.  369 ;  Hannor  v.  Grizzard,  96  N.  C.  293,  2  S.  E.  600.) 

The  fact  that  the  statutes  give  the  board  of  county  com- 
missioners general  supervision  over  the  highways,  and  general 
direction  and  supervision  over  road  supervisors,  is  indicative  of 
the  fact  that  the  duty  imposed  is  to  the  public  only,  to  the  body 
politic,  and  not  to  any  particular  individual,  and  if  they  fail 
to  perform  this  duty,  a  suit  could  not  be  maintained  by  a  private 
individual  against  the  oommissioners  in  their  individual  capa- 
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city.  (See  Miller  v.  Ouray  Light  Co,  et  al.,  18  Colo.  App.  131, 
70  Pac.  447.)  It  was  not  alleged  or  proven  by  the  appellant 
that  the  three  county  commissioners  did  not  act  in  good  faith 
and  in  the  honest  discharge  of  their  official  duties,  and  when 
"county  commissioners  act  in  their  official  capacity  in  good 
faith  and  in  the  honest  discharge  of  official  duty,  they  cannot  be 
held  to  personally  respond  in  damages."  {Thomas  v.  Wilton, 
40  Ohio  St.  516.)  For  other  cases  holding  that  the  commission- 
ers are  not  individually  or  personally  liable,  see  Sussex  County 
V.  Strader,  18  N.  J.  L.  108,  35  Am.  Dec.  530;  Cooley  v.  Essex, 
27  N.  J.  L.  415 ;  lAvermore  v.  Camden  County,  29  N.  J.  L.  245 ; 
Paxton  V.  Arthur,  60  Miss.  832 ;  Moulton  v.  Parks,  64  Cal.  166, 
30  Pac.  613;  Schnurr  v.  Commissioners,  22  Ind.  App.  188,  53 
N.  E.  425 ;  Nemaha  County  School  Dist.  v.  Burress,  2  Neb.  XJnof. 
574,  89  N.  W.  600 ;  McConnell  v.  Dewey,  5  Neb.  385 ;  Board  v. 
Strader,  3  Harr.  (18  N.  J.  L.)  108,  35  Am.  Dec.  530;  Dunlap 
Y.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec.  468;  Thornton  v. 
Springer,  5  Tex.  587 ;  Nagle  v.  WaJcey,  161  111.  387,  43  N.  E. 
1079;  McKemie  v.  Chovin,  1  McMull.  L.  (S.  C.)  222;  Day  v. 
Grossman,  1  Hun  (N.  Y.),  570. 

The  cases  relied  upon  by  appellant,  and  apparently  holding 
contrary  to  the  line  of  authorities  cited  by  respondents,  are 
cases  largely  arising  in  cities,  where  the  street  commissioner  and 
the  town  council  are  held  to  a  stricter  liability  than  is  applica- 
ble to  large  counties,  such  as  prevail  in  Montana.  It  will  also 
be  noted  that  in  the  cases  cited  by  appellant,  the  statute  fixes 
the  liability  upon  the  public  officers. 

The  appellant  has  not  alleged  or  proven  the  violation  of  any 
duty  imposed  upon  the  county  commissioners  by  statute,  and 
**A  violation  of  the  duty  imposed  by  statute  must  be  shown,*' 
{Smith  V.  Wright,  27  Barb.  (N.  Y.)  621.)  The  statutes  of 
Montana  give  no  right  of  personal  action,  and  where  a  statute 
gives  no  right  of  action,  none  can  be  maintained.  {Wabash 
v.  Spears,  16  Ind.  441,  79  Am.  Dec.  444 ;  Morrison  v.  McFarland, 
51  Ind.  206;  Lynn  v.  Adams,  2  Ind.  143.)  In  the  case  of  Dun- 
lap  V.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec.  468,  the  court  held 
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"that  the  only  remedy  against  a  road  supervisor  was  nnder  the 
statute  for  the  penalty  imposed  and  not  civilly."  (See,  also, 
Nowell  V.  Wright,  3  Allen  (Mass.),  166,  80  Am.  Dec.  62.) 

Messrs.  Heywood  df  Phelan  submitted  a  brief  in  behalf  of  Be> 
spondent  Zimmer. 

There  is  no  allegation  in  the  complaint  that  the  board  of 
county  commissioners  had  given  any  direction  to  the  road  super- 
visor, with  reference  to  the  repair  of  the  highway  upon  which 
the  plaintiff  received  his  injuries,  nor  is  there  any  allegation 
in  the  complaint  to  the  effect  that  the  board  had  apportioned 
any  sum  of  money  for  the  repair  of  highways  within  the  road 
district  of  the  respondent,  Zimmer,  for  the  quarter  during  which 
the  injury  complained  of  was  received,  and,  in  the  absence  of 
such  allegation,  it  cannot  be  said  that  the  complaint  states  a 
cause  of  action  against  the  road  supervisor.  Where  the  ofBcer 
has  not  the  power  of  taxation,  it  must  be  alleged  and  proved 
that  funds  were  available  to  enable  him  to  do  that  which  his 
failure  to  do  has  led  to  the  injury  complained  of.  {Smith  v. 
Wright,  27  Barb.  (N.  Y.)  621;  Garlinghouse  v.  Jacobs,  29  N.  Y. 
297.) 

A  road  supervisor  is  not  personally  liable  in  damages  to  trav- 
elers who  may  be  injured  by  reason  of  the  defective  condition 
of  highways,  for  the  reason  that  their  failure  to  repair  is  re- 
garded as  nonfeasance  merely  and  as  a  failure  of  duty  to  the 
county,  and  not  a  failure  of  duty  toward  particular  individuals. 
(Nagle  v.  Wakey,  161  111.  387,  43  N.  E.  1079.)  "Public  officers 
are,  in  most  cases,  exempt  from  civil  liability  for  injuries  flow- 
ing from  a  mere  omission  to  discharo:e  the  duties  of  their  ofSce, 
because  the  obligation  is  one  which  they  owe  to  the  state,  and 
not  to  its  citizens  distributively . "  (5  Thompson  on  Negligence, 
sec.  6402.)  No  civil  liability  is  imposed  by  statute  against  the 
road  supervisor  for  failure  to  keep  the  .roads  within  his  district 
in  repair,  and  unless  such  liability  is  imposed  by  artatute,  none 
exists.     (Duiuap  v.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec.  463.) 
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MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  evidence  discloses  the  following:  The  accident  occurred 
on  October  11,  1909,  near  the  point  where  the  road  crosses  Elk 
creek  by  a  steel  or  iron  bridge.  As  it  approaches  the  bridge, 
the  road  extends  along  the  shore  of  the  stream  only  a  few  feet 
away.  It  is  upon  a  grade  two  and  a  half  or  three  feet  above 
the  level  of  the  natural  surface.  At  the  bridge  it  turns  at  a 
right  angle.  In  the  grade  was  a  culvert,  constructed  so  as  to 
allow  the  passage  of  water  into  Elk  creek  through  a  coulee 
which  the  road  crosses.  On  the  side  toward  the  stream  between 
the  culvert  and  the  bridge,  the  grade,  except  a  small  portion 
about  three  feet  in  width,  had  been  undermined  and  washed 
away  by  high  water  in  the  latter  part  of  the  preceding  June, 
leaving  a  cut  bank  and  an  excavation  several  feet  in  depth.  At 
the  time  of  the  accident  this  excavation  was  filled  with  water. 
In  the  morning  plaintiff  had  gone  to  Augusta,  traveling  over  a 
cut-off  road  through  the  country.  He  left  there  about  dark, 
taking  the  county  road,  because,  as  he  said,  he  deemed  it  safer. 
He  knew  that  there  had  been  high  water  early  in  the  year  and 
that  the  roads  in  some  places  had  been  washed  out,  but  had  no 
knowledge  of  any  washout  on  this  road.  The  night  was  so  dark 
that  he  could  not  see.  He  trusted  to  his  team,  which  consisted 
of  old  and  gentle  horses,  to  follow  the  road.  When  the  horses 
passed  the  culvert  and  reached  the  excavation  they  plunged  into 
it,  partially  overturning  the  wagon  into  the  water.  He  was 
much  frightened  by  the  suddenness  of  the  accident,  and,  being 
unable  to  see,  could  not  tell  what  further  danger  was  impend- 
ing. He  was  under  the  impression  that  the  horses  in  their 
plunging  would  completely  overturn  the  wagon  and  pin  him 
down  in  the  water.  As  he  struggled  in  the  water  to  escape 
the  plunging  horses  and  to  extricate  himself,  his  foot  was  caught 
and  held  fast  in  the  **comb''  of  the  wagon  brake.  He  finally 
succeeded  in  releasing  the  horses  by  cutting  the  traces  with  his 
pocket  knife;  but  in  the  struggle  to  avoid  injury  from  them  and 
afterward  to  release  his  foot,  which  he  finally  did  by  cutting  off 
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his  sboe,  his  ankle  was  braised  and  wrenched,  with  the  result 
that  he  has  become  permanently  lame.  There  is  little  direct 
testimony  tending  to  show  that  any  of  the  defendants  had  actual 
notice  of  the  condition  of  the  road;  but  it  is  not  controverted 
that  the  washout  had  occurred  in  the  month  of  June  and  that 
no  attempt  had  been  made  to  repair  the  defect  or  remove  the 
obstruction  caused  by  it.  It  appears  that  the  road  is  an  old  and 
regularly  traveled  road,  having  been  used  as  such  for  many 
years,  the  plaintiff  stating  that  he  had  known  and  traveled  it 
for  thirty-nine  years;  that  it  had  been  repaired  at  times  by  the 
supervisor  of  the  district,  and  that,  as  already  noted,  it  crosses 
Elk  creek  by  an  iron  bridge.  It  appears  also  that  there  is  a 
record  and  map  of  it  among  those  of  the  county  roads  kept  in 
the  oflSce  of  the  county  clerk. 

Passing,  for  the  moment,  the  question  whether  upon  the  facts 
disclosed  there  arose  a  liability  on  the  part  of  the  defendants 
or  any  of  them  for  an  injury  resulting  from  their  failure  to  dis- 
charge a  duty  enjoined  upon  them  by  law,  the  motion  for  a 
nonsuit  should  not  have  been  sustained  upon  any  of  the  four 
other  grounds  enumerated.  Upon  the  assumption  that  it  was 
the  imperative  duty  of  the  defendants  under  the  law,  without 
reference  to  their  rank  of  office,  to  keep  the  roads  of  the  county 
in  a  reasonably  safe  condition,  they  were  under  an  obligation, 
equally  imperative,  to  exercise  reasonable  care  to  inspect  them 
from  time  to  time  to  ascertain  their  condition,  in  order  that  they 
might  perform  this  duty;  for  it  would  be  absurd  to  say  that 
they  owed  a  duty  to  the  public  generally  and  to  the  private  citi- 
zen personally  by  reason  of  their  official  position,  but  that  they 
were  under  no  obligation  to  ascertain  when  action  on  their  part 
was  required,  or  that  they  were  not  obliged  to  act  until  they 
had  received  personal  notice  of  a  condition  calling  for  action. 
An  equivalent  proposition  would  be  to  assert  that  though  these 
officers  have  exclusive  control  and  supervision  over  the  county 
roads,  with  the  incidental  but  imperative  duty  to  keep  them  in 
reasonably  safe  condition,  they  are  not  required  to  repair  until 
they  are  requested  to  do  so.    If  they  are  liable  at  all,  the  rule 
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of  reasonable  diligence  applicable  to  municipalities  applies  to 
[1]  them,  viz.,  that  when  the  defect  has  existed  for  such  a 
length  of  time  and  under  such  circumstances  that  the  munici- 
pality or  its  officers,  in  the  exercise  of  reasonable  care  and  dili- 
gence, ought  to  have  obtained  knowledge  of  it,  notice  will  be 
presumed.  {Leonard  v.  City  of  Butte,  25  Mont,  410,  65  Pac. 
425;  Elliott  on  Roads  and  Streets,  sec.  626.)  The  evidence  on 
this  branch  of  the  case  was  sufficient  to  require  it  to  be  sub- 
mitted to  the  jury. 

The  eviilence  was  also  sufficient  to  go  to  the  jury  upon  the 
question  whether  the  road  was  a  public  highway  falling  under 
the  jurisdiction  of  the  defendants,  within  the  definition  of  the 
statute  (Rev.  Codes,  sec.  1337),  viz.:  **A11  •  •  •  roads  laid 
out  or  erected  by  the  public  or  now  traveled  or  used  by 
the  public,  or  if  laid  out  or  erected  by  others,  dedicated  or 
abandoned  to  the  public,  or  made  such  by  the  partition  of 
real  property  are  public  highways.*'  The  record  kept  by  the 
[2]  commissioners,  presumably  under  the  requirement®  of 
other  provisions  of  the  Codes  (sees.  1341,  1357)  amounts  to  a 
recognition  of  the  road  in  question  by  the  board  of  commission- 
ers, the  executive  body  of  the  county,  as  a  public  road.  This, 
together  with  the  other  facts  showing  its  use  by  the  public, 
was  a  sufficient  prima  facie  showing  that  it  is  a  public  road. 
{State  V.  Auchard,  22  Mont.  14,  55  Pac.  361 ;  Bequette  v.  Pai- 
terson,  104  Cal.  282,  37  Pac.  917 ;  Bayard  v.  Standard  Oil  Co., 
38  Or.  438,  63  Pac.  615;  Kircher  v.  Toion  of  Larchivood,  120 
Iowa;  578,  95  N.  W.  185;  Madison  Township  v.  Scott,  9  Kan. 
App.  871,  61  Pac.  967.) 

The  fact  that  the  injury  suffered  by  the  plaintiff  was  due,  m 
any  measure,  to  his  inadvertence  in  driving  into  the  excavation 
or  to  his  struggle  to  extricate  himself  from  the  dangerous  posi- 
tion, does  not  necessarily  lead  to  the  conclusion,  as  a  matter  of 
[3]  law,  that  he  was  guilty  of  negligence.  Tie  evening  was 
80  dark  that  he  could  not  see.  It  was  natural  that,  not  having 
any  knowledge  of  the  washout,  he  should  leave  the  horses  to 
follow  the  road.    He  had  a  right  to  presume  that  there  was 
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no  pitfall  therein  into  which  they  would  take  him;  in  other 
words,  that  the  public  ofScers  had  done  their  duty.  {Weed  v. 
Village  of  Ballston  Spa,  76  N.  Y.  329.)  And  when  the  wagon 
was  overturned  into  the  water  and  his  foot  became  fastened,  it 
was  but  natural  that  in  his  fright  and  anxiety  for  his  own  safety 
and  that  of  his  property,  induced  by  his  inability  to  understand 
the  situation,  he  did  not  act  with  that  coolness  and  prudence 
which  would  have  been  required  of  him  under  ordinary  circum- 
stances. 

In  alleging  the  fourth  ground  of  the  motion  the  defendants 
evidently  sought  to  invoke  the  exception  or  corroUary  to  the 
general  rule,  that  contributory  negligence  is  a  matter  of  defense, 
[4]  vi2.,  that  when  the  plaintiff's  own  case  raises  a  presump- 
tion of  contributory  negligence,  the  burden  of  proof  is  imme- 
diately upon  him  to  exculpate  himself  from  the  suspicion,  thus 
created,  of  the  lack  of  due  care  on  his  own  part,  which  will 
otherwise  be  imputed  to  him.  (Kennon  v.  OUmer,  4  Mont.  433, 
2  Pac.  21;  Nelson  v.  City  of  Helena,  16  Mont.  21,  39  Pac.  905.) 
If  it  be  admitted  that,  had  plaintiff  refrained  from  struggling 
to  save  himself  and  his  property,  he  would  not  have  been  caught 
in  the  brake  or  suffered  injury,  it  was  nevertheless,  under  the 
circumstances  shown,  a  question  for  determination  by  the  jury 
whether  he  acted  as  a  reasonably  prudent  person  would  in  the 
emergency  in  which  he  unexpectedly  found  himself.  (Kennon 
V.  Gilmer,  supra,) 

We  are  of  opinion,  also,  that  the  fifth  ground  of  the  motion 
was  not  well  laid.  The  question  involved  was  considered  by 
this  court  in  Merritt  v.  McNally,  14  Mont.  228,  36  Pac.  44,  and 
decided  adversely  to  the  contention  of  defendants.  As  there 
pointed  out,  it  is  not  incumbent  upon  the  plaintiff  to  allege  and 
[6]  prove  that  defendant  Zimmer  had  funds  at  his  disposal 
which  he  could  use  in  order  to  make  the  necessary  repairs  in 
the  road,  but  that  the  question  of  defense  based  upon  such  mat- 
ter must  be  determined  upon  an  answer.  (See,  also,  Adsit  v. 
Brady,  4  Hill  (N.  Y.),  630,  40  Am.  Dec.  306;  Weed  y.  ViUage 
of  Ballston  Spa,  supra,) 
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This  brings  ns  to  the  consideration  of  the  question  presented 
by  the  first  ground  of  the  motion.  In  Adsit  v.  Brady,  supra, 
Judge  Bronson,  speaking  for  the  court,  said:  '^When  an  in- 
dividual sustains  an  injury  by  the  misfeasance  or  nonfeasance 
of  a  public  officer,  who  acts  or  omits  to  act  contrary  to  his  duty, 
the  law  gives  redress  to  the  injured  party  by  an  action  adapted 
to  the  nature  of  the  case.  This  principle  is  so  well  settled  that 
it  is  only  necessary  to  inquire  whether  there  be  anything  in  this 
case  to  take  it  out  of  the  operation  of  the  general  rule."  The 
rule  thus  broadly  stated  includes  nonfeasance  or  misfeasance 
with  reference  to  any  official  duty,  whether  it  is  ministerial  or 
discretionary,  «r  whether  it  falls  exclusively  within  the  class  of 
those  which  are  due  to  the  public  only,  as  distinguished  from 
those  which  are  due  to  the  private  citizen  also. 

After  pointing  out  the  distinction  between  the  different  kinds 
of  duties  imposed  upon  public  officers.  Judge  Cooley,  with  ref- 
erence  to  their  liability  to  private  suits  for  nonfeasance  or  mis- 
feasance in  the  performance  of  them,  says:  **The  rule  of 
ofiScial  responsibility,  then,  appears  to  be  this :  That  if  the  duty 
which  the  official  authority  imposes  upon  an  officer  is  a  duty  to 
the  public,  a  failure  to  perform  it,  or  an  inadequate  or  erroneous 
performance,  must  be  a  public,  not  an  individual,  injury,  and 
must  be  redressed,  if  at  all,  in  some  form  of  public  prosecution. 
On  the  other  hand,  if  the  duty  is  a  duty  to  the  individual,  then 
a  neglect  to  perform  it,  or  to  perform  it  properly,  is  an  indi- 
vidual wrong,  and  may  support  an  individual  action  for  dam- 
ages." 

In  Shearman  &  Bedfield  on  Negligenc.e,  third  edition,  section 
156,  the  rule  is  stated  thus:  ''The  liability  of  a  public  officer  to 
an  individual  for  his  negligent  acts  or  omissions  in  the  dis- 
charge of  an  official  duty  depends  altogether  upon  the  nature 
of  the  duty  as  to  which  the  neglect  is  alleged.  Where  his  duty 
18  absolute,  certain  and  imperative,  involving  merely  the  exe- 
cution of  a  set  task — ^in  other  words,  is  simply  ministerial — ^he 
is  liable  in  damages  to  anyone  specially  injured  either  by  his 
omitting  to  perform  the  task,  or  by  performing  it  negligently 
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or  unskillfuUj.  On  the  other  hand,  where  his  powers  are  dis- 
cretionary, to  be  exercised  or  withheld  according  to  his  own 
judgment  as  to  what  is  necessary  and  proper,  he  is  not  liable  to 
any  person  for  a  neglect  to  exercise  those  powers,  nor  for  the 
conseqaences  of  a  lawful  exercise  of  them,  where  no  corruption 
or  malice  can  be  imputed,  and  he  keeps  within  the  scope  of  his 
authority.  An  officer  possessing  such  discretionary  powers  is 
spoken  of  as  a  judicial  or  giuwt- judicial  officer,  from  the  likeness 
of  his  discretionary  functions  to  those  of  a  judge  who  decides 
controversies  between  individuals." 

We  apprehend  that  no  court  would  fail  to  observe  the  distinc- 
tion here  pointed  out,  because  it  is  based  upon  principles  of 
public  policy.  It  would  be  intolerable  if  every  public  officer 
were  compelled  to  act  or  refrain  from  acting  at  his  peril  of  a 
suit  for  damages  by  a  private  citizen,  without  regard  to  the 
nature  of  the  duty  involved  or  the  character  of  the  resulting  in- 
jury. It  must,  therefore,  be  the  case  that  unless  the  particular 
duty  is  one  the  performance  of  which  the  individual  citizen 
has  a  right  to  demand  in  his  own  behalf,  or  the  omission  or  in- 
adequate performance  of  which  results  in  special  injury  to  him, 
he  has  no  right  of  action  for  a  dereliction  with  reference  to  it, 
by  the  officer  upon  whom  it  is  imposed ;  for  in  such  a  case  the 
wrong  is  public,  not  private,  and  must  be  redressed,  if  at  all, 
by  some  remedy  invoked  on  behalf  of  the  public,  such  as  sum- 
mary removal  from  office,  or  removal  by  impeachment,  or  a 
criminal  prosecution  under  the  provisions  of  law  applicable.  A 
reference  to  a  few  cases  will  show  that  this  is  the  rule  estab- 
lished by  current  authority.  As  we  have  said,  the  statement  of 
Judge  Bronson,  in  Adsit  v.  Brady,  supra,  taken  literally,  would 
cover  every  case  of  official  dereliction;  yet  at  the  close  of  the 
opinion,  in  answer  to  the  contention  of  counsel  that  the  defend- 
ant had  a  discretion  with  reference  to  the  duty  involved,  and 
that  his  neglect  should  have  been  charged  as  wiUful  and  mali- 
cious, the  court  said  that  in  the  performance  of  the  particular 
duty  he  had  no  discretion.    This  statement  impliedly  recognized 
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the  distinction  pointed  out  by  Cooley  and  Shearman  &  Rediield, 
supra. 

In  Oarlinghouse  v.  Jacobs^  29  N.  T.  297,  the  same  court, 
through  Judge  Wright,  criticised  the  opinion  in  Adsii  v.  Brady 
as  stating  the  rule  too  broadly;  but  in  the  case  of  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713,  it  was  said  by 
Peckham,  Judge,  with  reference  to  the  rule  as  therein  declared: 
''This  is  a  healthful  rule,  sound  entirely  in  public  policy,  if  as 
a  rule  of  law  it  can  be  questioned."  The  case  is  cited  and  ap- 
proved in  Hover  v.  Barkhoof,  44  N.  Y.  113,  and  later  cases.  It 
may  be  said,  however,  that  the  dereliction  in  question  in  each 
of  these  cases  was  with  reference  to  a  specific  duty  expressly 
imposed  by  statute  upon  the  defendant.  In  Athit  v.  Brady  the 
charge  was  neglect  as  superintendent  of  repairs  on  canals,  to 
remove  an  obstruction  from  the  Erie  canal,  a  duty  enjoined  upon 
the  defendant  by  statute.  In  Robinson  v.  Chamberlain,  for  a 
similar  reason  the  defendant  who  had,  under  authority  of  a 
statute,  undertaken  by  contract  to  keep  a  portion  of  the  canals 
in  proper  condition  and  repair,  was  held  for  neglect  of  his 
duty,  upon  the  theory  that,  having  by  his  contract  assumed  to 
perform  a  specific  duty,  he  was  liable  for  any  negligence  re- 
sulting in  special  injury  to  a  private  citizen,  just  as  much  as  a 
public  officer  would  have  been,  had  the  same  duty  been  imposed 
upon  him.  In  Hover  v.  Barkhoof  the  commissioners  of  a  town 
having  sufficient  funds  in  their  hands,  or  obtainable,  to  repair 
a  defective  bridge,  were  held  for  neglect  to  repair,  which  re- 
sulted in  damage  to  plaintiff  by  a  fall  of  the  bridge.  In  this 
case  the  duty  was  enjoined  by  statute. 

It  may  well  be  said  that  the  rule  of  liability  is  the  same, 
whether  the  duty  is  imposed  by  statute  or  arises  by  implication 
out  of  the  character  of  the  office  and  the  attendant  duty;  yet 
the  duty  must  be  clear  and  certain.  In  Docg  v.  Cook,  126  Cal. 
213,  77  Am.  St.  Bep.  158,  58  Pac.  707,  under  a  charter  of  a 
town  which  imposed  upon  the  board  of  town  trustees  and  the 
marshal  the  duty  to  keep  the  streets  of  the  municipality  in  re- 
pair, it  was  held  that  these  officers  were  liable  to  the  plaintiff 
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for  permitting  a  culvert  to  remain  open  and  without  guard,  by 
reason  of  which  the  plaintiff  fell  into  it  and  was  injured.  The 
court  quotes  approvingly  from  Robinson  v.  Chamberlain,  supra, 
wherein  the  broad  rule  as  stated  in  Adsit  v.  Brady  is  approved. 
But  the  court  evidently  understood  the  rule  as  referring  to 
duties  ministerial  in  character,  and  not  to  those  which  are  dis- 
cretionary. 

In  Couitty  Commissioners  v.  Duckett,  20  Md.  468,  83  Am. 
Dec.  557,  the  commissioners  of  Anne  Arundel  county  were  held 
liable  for  an  injury  caused  by  a  defect  in  a  road  because  they 
were  charged  generally  with  the  duty  of  keeping  the  roads  in 
repair. 

In  Sells  V.  Dermody,  114  Iowa,  344,  86  N.  W.  326,  there  was 
involved  the  question  whether  a  road  supervisor  was  liable  for 
neglect  to  repair  a  road  in  his  district,  whereby  the  plaintiff  suf- 
fered injury.  The  court,  after  an  extensive  citation  of  authori- 
ties, including  American  and  English  cases,  held  that  he  was. 
The  following  authorities  also  sustain  the  rule:  Mattson  v.  As- 
toria, 39  Or.  577,  87  Am.  St.  Rep.  688,  65  Pac.  1066 ;  Amy  v. 
Supervisors,  11  Wall.  (U.  S.)  136,  20  L.  Ed.  101;  Bennett  v. 
Whitney,  94  N.  Y.  354 ;  County  Commissioners  v.  Wilson,  97  Md. 
207,  54  Atl.  71 ,  56  Atl.  596 ;  Pennington  v.  Streight,  54  Ind. 
376 ;  Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65 ;  McCord  v. 
High,  24  Iowa.  336 ;  11  Cyc.  412. 

In  two  cases — Merritt  v.  McNally,  supra,  and  Bair  v.  Struck, 
29  Mont.  45,  63  L.  R.  A.  481,  74  Pac.  69— this  court  has  recog- 
nized and  applied  the  rule,  holding  public  officers  liable  for 
nonfeasance  or  misfeasance,  with  reference  to  ministerial  duties. 
In  some  states  the  liability  of  officers  having  supervision  of  the 
public  roads  is  denied.  In  Worden  v.  Witt,  4  Idaho,  404,  95 
Am.  St.  Rep.  70,  39  Pac.  1114,  the  court  bases  its  conclusion 
that  they  are  not  liable,  upon  considerations  of  public  policy. 
Where  the  services  required  by  the  statute  are  compulsory,  it  is 
held  that  liability  does  not  attach,  except  when  declared  ex- 
pressly by  the  statute.  {Thornton  v.  Springer,  5  Tex,  587.) 
The  holding  in  these  cases  is  exceptionaL 
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The  liability  of  defendants  in  this  ease,  then,  is  to  be  deter- 
mined by  reference  to  the  provisions  of  the  Codes  defining  their 
duties.     These  are  the  following: 

The  boards  of  county  commissioners  must  divide  their  respec- 
tive counties  into  suitable  road  districts.  (Rev.  Codes,  sec. 
1356.)  The  board  has  general  supervision  over  the  highways 
and  must  cause  to  be  opened  and  worked  such  as  may  be  neces- 
sary. It  also  has  power  to  do  whatever  in  its  judgment  and 
discretion  may  be  necessary  for  the  best  interests  of  the  roads 
and  road  districts  in  the  county ;  and  the  road  supervisor  shall 
in  all  things  be  under  the  direction  and  control  of  the  board. 
(Sec.  1357.)  The  board  must  appoint  road  supervisors.  (Sec. 
1358.)  The  supervisor  shall  be  a  resident  of  his  district.  (Sec. 
1359.)  **  Under  the  direction  and  supervision  of  the  board  of 
county  commissioners,"  the  supervisor  must  take  charge  of  the 
roads,  keep  them  clear  from  obstructions  and  in  good  repair, 
cause  banks  to  be  graded,  bridges  and  causeways  to  be  made 
where  necessary  and  to  keep  the  same  in  good  repair  and  re- 
new them  when  destroyed.  (Sec.  1360.)  If  a  supervisor  neg- 
lects or  fails  to  perform  the  duty  imposed  by  law  and  such  rules 
and  regulations  as  may  be  laid  down  by  the  board,  the  board 
may  remove  him  and  appoint  another  suitable  person  in  his 
place.  (Sec.  1362.)  The  supervisor  must  open  or  cause  to  be 
opened  when  ordered  by  the  board  all  highways  which  have  been 
laid  out  and  established,  and  must  keep  the  same  in  good  re- 
pair ;  and  if  the  levy  for  that  purpose  is  not  sufficient,  the  board 
may  appropriate  from  the  general  road  tax  any  amount  that 
may  be  necessary  for  the  purpose.  (Sec.  1363.)  When  di- 
rected by  the  board  to  repair  any  highway  in  his  district,  the 
supervisor  must  proceed  without  unnecessary  delay,  and  for 
that  purpose  is  empowered  to  employ  laborers,  teams  and  ob- 
tain implements.  (Sec.  1364.)  If  at  any  time  during  the  year 
a  highway  becomes  obstructed,  the  supervisor  must  "^^  upon  be- 
ing notified  thereof"  forthwith  cause  the  obstruction  to  be  re- 
moved, and  for  this  purpose  he  may  order  out  such  number  of 
the  inhabitants  of  the  district  as  may  be  necessary.     (Sec.  1372.) 
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He  must  cause  eucroachments  upon  the  highways  to  be  removed. 
(Sec.  1373.)  The  board  may  by  order  direct  the  county  sur- 
veyor or  any  member  of  the  board,  or  both,  to  inspect  the  con- 
dition of  any  highway  before  payment  is  made  for  work  thereon. 
(Sec.  1387.)  The  board  must  keep  a  roadbook,  containing  a 
record  of  all  proceedings  and  adjudications  relating  to  the  use, 
maintenance,  change  or  discontinuance  of  roads  and  road  dis- 
tricts and  relating  to  road  supervisors.     (Sec.  2890.) 

It  thus  appears  that  the  agency  ultimately  responsible  for 
[6]  the  care  of  public  roads  is  the  board  of  commissioners. 
This  body  acts  as  a  unit.  A  majority  of  its  members  control 
its  action.  But  this  is  not  a  reason  why  the  individual  members 
who  are  in  the  majority  should  not  be  held  responsible  for  the 
result  of  a  dereliction  of  duty.  Under  the  provisions  of  the 
statute  the  general  supervision  of  the  roads,  which  includes 
attention  to  necessary  repairs  upon  those  already  made  as  well 
as  the  improvement  of  them,  and  the  opening  of  new  ones,  is 
vested  in  the  board.  It  must  designate  suitably  districts  and 
appoint  a  supervisor  for  each  of  them.  He  must  act  under  the 
requirements  of  the  law  and  the  regulations  prescribed  by  the 
board,  and  keep  the  roads  clear  of  obstructions  and  in  good  re- 
pair. In  case  a  road  becomes  obstructed  from  any  cause,  upon 
being  notified,  that  is  when  he  has  actual  knowledge  of  the 
fact  or  the  circumstances  are  such  that  notice  must  be  presumed, 
he  must  at  once  cause  the  obstruction  to  be  removed.  To  meet 
the  exigency,  ample  means  are  put  at  his  disposal.  If  he  fails 
in  his  duty,  one  of  two  courses  is  open  to  the  board,  viz.,  it  may 
order  him  to  do  his  duty  and  thus  compel  performance,  or  it 
may  remove  him  and  substitute  an  efficient  man  in  his  place. 
Does  the  time  never  come  when  the  duty  to  pursue  one  of  these 
courses  becomes  imperative!  Upon  making  the  appointment, 
may  the  members  of  the  board  close  their  eyes  to  conditions 
which  are  certain  to  arise  from  time  to  time,  demanding  efficient 
action  to  guard  the  interests  of  the  public  generally  and  the 
safety  of  the  individual  citizen  who  haid  a  right  to  expect  them 
ge  their  dutyt    May  they,  knowing  that  a  supervisor 
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is  grossly  derelict  in  his  duty,  devest  themselves  of  all  responsi- 
bility to  the  individual  members  of  the  community  by  the  claim 
that  they  owe  service  to  the  general  public  only,  and  that  their 
duties  are  altogether  discretion  arj't  We  think  not.  Clearly, 
the  supervisor  is  liable  under  the  provision  of  section  1372, 
supra;  for  under  it,  when  an  emergency  arises  calling  for  action, 
his  duty  is  made  imperative.  So,  also,  when  through  his  dere- 
liction conditions  of  which  the  members  of  the  board  must  have 
notice  are  permitted  to  6ontinue,  imperiling  the  safety  of  the 
citizen,  the  obligation  is  upon  them  to  act;  in  other  words,  to 
see  that  their  appointee,  the  supervisor,  or  one  appointed  in  his 
stead,  discharges  his  official  duty. 

Under  the  facts  appearing  in  the  evidence,  a  prima  facie  case 
of  liability  is  made  against  the  defendant  Zimmer,  for  failure 
to  make  the  repairs  by  removing  the  obstruction,  or,  in  case  he 
could  not  do  so,  for  failure  to  warn  the  public  of  the  existing 
condition;  and  as  against  the  other  defendants,  for  failing  to 
compel  him  to  discharge  his  duty.  At  the  trial  all  of  the  de- 
fendants may  be  able  to  show  that  the  conditions  were  such  that, 
with  the  means  at  their  disposal,  they  were  unable  to  make  the 
necessary  repairs.  But  the  burden  rests  upon  them  to  do  so, 
the  pr^umption  being  that  they  had  such  means.  But  even  this 
would  not  excuse  the  omission  to  take  suitable  measures  to  give 
notice  of  the  obstruction  or  to  provide  suitable  barriers  to  pre- 
vent a  traveler  from  being  injured  by  it,  if  the  facts  show  that 
such  was  the  case. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mr.  Justice  Smith  concurs. 

Mb.  Justice  Hollowat  :  I  dissent  from  the  conclusion  of  the 
majority  of  the  court  in  so  far  as  it  holds  that  the  complaint 
states  a  cause  of  action  against  the  individual  commissioners  or 
the  estate  of  Moses  P.  Root,  deceased,  or  that  the  evidence  pro- 
duced makes  out  a  prima  facie  case  as  against  them. 
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The  duty  enjoined  by  law  upon  the  commissioners  is  a  pub- 
lic duty,  for  the  breach  of  which  the  public  may  obtain  redress, 
but  to  hold  that  the  statute  which  confers  general  supervisory 
control  upon  the  commissioners  over  the  road  supervisors  creates 
a  duty  in  the  commissioners  which  is  owed  directly  to  every  in- 
dividual is  to  my  mind  contrary  to  the  spirit  and  purpose  of 
the  law.  With  this  heavy  penalty  attached,  it  seems  impossible 
that  any  sane  man  will  hereafter  accept  the  office  of  county 
commissioner  with  its  meager  compensation.  If  the  duty  which 
these  commissioners  owed  to  the  plaintiff  was  such  a  duty  only 
as  they  owed  to  all  members  of  the  community  in  common,  then 
it  is  elementary  that  for  a  breach  of  that  duty,  an  action  in 
favor  of  the  individual  will  not  lie.  I  content  myself  with  a 
reference  to  2  Elliott  on  Boads  and  Streets,  sections  857-863, 
and  the  cases  therein  cited. 

Rehearing  granted  April  9,  1912. 


Opinion  on  Reheabino. 

(Submitted  May  25,  1912.     Decided  Maj  29,  1912.) 

Opinion  of  MR.  JUSTICE  SMITH  on  rehearing. 

The  problem  presented  by  this  case  cannot  be  solved  along 
any  logical  lines.  Regarded  as  a  defendant  in  an  action  to  re- 
cover damages  for  personal  injuries  on  account  of  his  alleged 
official  negligent  act,  or  neglect  to  act,  a  county  commissioner 
appears  to  be  sui  generis.  At  first  blush  it  is  difficult  to  see 
why  he  should  not  be  subject  to  the  rules  of  law  applicable 
to  every  other  official  and  individual,  that  is  to  say,  personally 
liable  for  his  negligent  misconduct  or  malfeasance.  Whichever 
way  the  cause  is  decided  would  seem  to  violate  some  well-settled 
principle  of  law,  A  majority  of  the  court,  of  which  the  writer 
was  one,  has  determined  that  county  commissioners  may  be 
held  personally  responsible  for  damages  sustained  by  reason  of 
their  negligent  failure  to  repair,  or  give  warning  of,  a  defect 
in  a  public  highway.    The  position  thus  taken  is  fortified  by  a 
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large  number  of  very  respectable  authorities  which  are  cited 
in  the  opinion  already  rendered.  On  the  other  hand,  the  su- 
preme court  of  Idaho  in  Worden  v.  Witt,  4  Idaho,  404,  95  Am. 
St.  Rep.  70,  39  Pac.  1114,  held  unreservedly  that  county  com- 
missioners are  not  individually  liable  in  damages  for  injuries 
sustained  by  reason  of  defective  highways.  In  that  •use  the 
court  said:  "To  hold  counties  or  county  commissioners  liable  for 
all  injuries  arising  from  defective  highways,  in  this  country, 
would  result  in  two  very  undesirable  conclusions — the  literal 
abrogation  of  the  office  of  county  commissioner  (for  no  sane  man 
would  assume  the  position,  with  such  a  liability  attached),  and 
the  bankruptcy  of  every  county  in  the  state."  I  cannot  recog- 
nize either  reason  as  sound.  In  the  first  place,  no  one  has  ever 
contended,  so  far  as  I  know,  that  county  commissioners  are  liable 
for  all  injuries  arising  from  defective  highways.  The  majority 
opinion  and  the  cases  therein  cited  simply  hold  that  county 
commissioners  are  liable  when  they  have  been  found  guilty  of 
negligence.  This  general  rule  applies  to  every  other  individual, 
official  and  corporation  in  the  state,  and  I  fail  to  see  any  good 
reason  why  county  commissioners  should  be  immune  from  it. 
Again:  I  think  the  averment  that  no  sane  or  responsible  man 
will  be  willing  to  assume  the  duties  of  the  office  if  commissioners 
are  to  be  held  liable  for  acts  of  negligence  is  not  only  entitled 
to  no  weight  as  an  argument,  but  is  a  misstatement  of  fact. 
I  respectfully  protest  against  such  an  argument  being  employed 
to  influence  a  court  in  its  determination  of  an  important  ques- 
tion of  law.  The  fundamental  law  of  a  state  is  not  to  be 
changed  or  misconstrued  out  of  consideration  for  an  individual 
who  may  be  adversely  affected-  by  his  violation  of  it. 

The  liability  of  county  commissioners  is  not  absolute,  but  de- 
pends upon  a  solution  of  the  question  whether  or  not  they  have 
been  guilty  of  negligence.  I  see  no  occasion  for  excitement  on 
the  part  of  the  county  commissioners  of  the  state  and  no  rea- 
son why  they  should  not  proceed  as  heretofore  to  maintain  old 
and  open  new  highways,  with  a  view  to  accommodating  the 
people  of  their  respective  counties  and  developing  the  country. 
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All  they  are  required  to  do  is  to  exercise  a  reasonable  degree 
of  care  in  the  performance  of  the  duties  devolving  upon  them 
by  law — ^the  duties  which  they  have  taken  an  oath  to  perform ; 
the  same  degree  of  care  which  an  ordinarily  prudent  man  would 
exercise  in  the  conduct  of  his  own  affairs.  I  predict  that  sub- 
stantial and  patriotic  citizens  will  still  be  found  who  are  publie 
spirited  enough  to  hold  the  office  and  properly  perform  its 
duties. 

The  nonliability  of  the  county  itself  rests  upon  an  entirely  dif- 
ferent principle  from  that  which  is  invoked  in  an  attempt 
to  show  that  the  commissioners  cannot  be  made  to  respond  in 
damages  personally.  The  reason  why  a  county  is  not  liable  is 
that  it  is  a  political  subdivision  of  the  state,  and  neither  the 
latter  nor  any  of  its  subdivisions  may  be  sued  without  its 
consent.  Such  consent  has  never  been  given  by  the  law-making 
power  of  this  state.  (5  Thompson  on  Neo^licfence,  sec.  5822.) 
The  doctrine  that  a  city  is  liable  for  neglect  to  keep  its  high- 
ways in  suitable  repair  is  grounded  upon  the  principle  that 
the  state  has  committed  the  care  and  reparation  of  the  public 
highways  within  the  corporate  limits  to  the  corporation  and 
that  the  latter  has  assumed  the  trust  as  a  corporate  duty.  (5 
Thompson  on  Negligence,  sec.  5806.)  Mr.  Thompson  also  says 
(sec.  5822,  supra)  that  the  reason  of  the  rule  which  charges 
a  city  with  liability  and  under  the  same  circumstances  exon- 
erates a  county  is  artificial  and  not  supported  by  legal  reason 
or  analog}'. 

In  my  judgment  the  supreme  court  of  Vermont  has  taken 
the  only  logical  position  in  denying  the  liability  of  selectmen, 
officers  similar  to  our  county  commissioners;  although  I  think 
the  argument  advanced  is,  in  part,  fallacious.  In  Daniels  ▼. 
Hathaway,  65  Vt.  247,  21  L.  E.  A.  377^  26  Atl.  970,  the  court 
held  that  selectmen  were  not  liable  to  an  action  for  damages 
for  personal  injuries  alleged  to  have  resulted  from  a  defect 
in  a  public  highway,  for  the  reason  that  in  matters  relating 
to  public  highways  they  act  as  a  board  and  their  duties  are, 
to  a  certain  extent,  judicial  or  gua^i  judiciaL    iWhile    it    is 
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doubtless  true  that  many  of  the  duties  devolving  upon  a  board 
of  county  commissioners  are  quasi  judicial  in  that  they  involve 
the  exercise  of  judgment  and  discretion,  it  cannot  be  said  that 
a  negligent  omission  to  act  at  all,  or  to  take  any  precautions 
for  the  safety  of  the  traveling  public,  is  a  judicial  or  quasi- 
judicial  act.  When  an  act  is  characterized  as  negligent,  it 
seems  to  me  to  be  a  contradiction  in  terms  to  say  that  it  was 
the  result  of  judgment  and  discretion.  I  therefore  adhere  to 
the  opinion  that,  in  a  proper  case,  county  commissioners  are 
liable  to  those  who,  by  reason  of  their  negligent  conduct  or 
neglect  of  duty,  suffer  injury. 

But  the  court  has  also  held  that  they  as  individuals  may 
be  charged  with  constructive  notice  of  a  defect  in  a  highway. 
I  have  no  pride  of  opinion  in  this  matter,  and,  since  listening 
to  the  reargument,  I  have  arrived  at  the  conclusion  that  the 
court  was  in  error  in  so  holding.  I  am  impressed  with  the 
soundness  of  the  doctrine  that  in  order  to  charge  the  individual 
commissioners,  or  any  of  them,  with  a  neglect  of  duty,  it  must 
appear  that  the  board,  as  such,  had  actual  notice  of  the  de- 
fective condition  of  the  highway.  I  have  no  doubt  that  when 
an  oflSce  is  held  by  a  single  individual,  notice  to  him  personally 
is,  ordinarily,  notice  to  him  officially.  But  when  a  duty  de- 
volves upon  a  board  which  has  sole  power  to  act,  and  not  upon 
its  individual  members,  in  order  to  put  the  board  or  its  mem- 
bers in  error  or  default,  notice  must  be  served  upon  the  board ; 
that  is,  actual  notice  must  come  to  its  members,  while  convened 
officially.  As  was  well  said  by  Mr.  Justice  Start  of  the  su- 
preme court  of  Vermont  in  Daniels  v.  Hathaway,  supra,  one 
member  cannot  act  alone;  he  can  neither  order  repairs  nor 
remove  a  supervisor  for  neglect  of  duty.  Two  might  act  if 
legally  convened  as  a  board,  but  unless  so  acting  they  would 
be  as  powerless  as  one.  Mr.  Commissioner  Callaway,  for  this 
court,  in  Williams  v.  Commissioners,  28  Mont.  360,  72  Pac.  755, 
said:  "To  bind  the  county  •  •  •  [the  board]  must  act  as 
an  entity  and  within  the  scope  of  its  authority.  Its  members 
may  not  discharge  its  important  governmental  functions  by 
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casual  sittings  on  drygoods  boxes  ':r  by  accidental  meetings  on 
the  public  streets;  the  statutes  do  not  vest  the  power  of  the 
county  in  three  commissioners  acting  individually,  but  in  them 
as  a  single  board;  and  the  board  can  ret  only  when  legally 
convened."  If,  after  the  board  has  been  officially  notified,  any 
two  or  more  of  the  individual  members  thereof  negligently  re- 
fuse to  act  as  a  board,  I  know  of  no  reason  why  those  so  re- 
fusing should  not  be  held  personally  responsible  in  damages  for 
any  resulting  injury  to  a  traveler  on  the  highway. 

Meetings  of  the  boards  of  county  commissioners  are  limited 
and  regulated  by  law.  When  not  in  session  as  a  board,  al- 
though the  individual  members  are  still  county  commissioners, 
they  are  powerless  to  perform  any  official  function.  I  am  of 
opinion,  therefore,  (1)  that  before  the  individual  members  of 
a  board  of  county  commissioners  can  be  held  personally  liable 
for  negligent  conduct  in  refusing  to  repair  a  public  highway, 
the  board  of  which  they  are  members  must  have  actual  notice 
of  such  defective  condition;  (2)  that  if  after  such  actual  no- 
tice to  the  board  any  two  or  more  members  thereof  negligently 
or  willfully  refuse  to  cause  the  defect  to  be  repaired,  either 
directly  or  through  the  agency  of  the  supervisor,  the  members 
so  guilty  of  negligent  conduct  are  liable  to  one  who,  without 
contributory  negligence,  is  injured  thereby.  I  use  the  words 
** neglect"  and  ** negligently"  advisedly.  They  are  the  crucial 
words  in  what  I  have  written.  Without  negligence  or  willful 
misconduct  there  can  be  no  liability.  The  office  of  county  com- 
missioner is  one  of  very  great  dignity  and  importance.  In 
all  matters  calling  for  the  exercise  of  discretion  or  judgment 
the  members  of  the  board  are  immune  from  control  or  criticism 
by  the  courts,  provided  they  act  honestly  and  in  good  faith. 
Their  decisions  are  not  to  be  disturbed.  They  are  intrusted  with 
large  discretionary  powers  under  the  law  and  are  presumed  to 
be  actuated  only  by  the  highest  motives  and  considerations. 
But  they  are  no  more  exempt  from  the  consequences  of  willful 
or  negligent  misconduct  than  are  the  judges  of  the  courts  or 
any  other  public  officials. 
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Holding  these  views,  I  am  of  opinion  that  the  judgment  of 
the  district  court  in  favor  of  the  respondents  Hindson,  Rich- 
ardson and  Boot  should  be  affirmed* 

Mr.  Justice  Holloway  :  I  concur  in  the  result  announced  by 
Mr.  Justice  Smith,  that  the  plaintiff  is  not  entitled  to  recover 
against  the  commissioners  or  against  the  estate  of  Moses  F.  Root, 
deceased.  I  do  not,  however,  agree  with  much  that  is  said  in 
the  course  of  the  opinion.  I  still  adhere  to  the  conclusion  which 
I  announced  in  my  dissenting  opinion  at  the  time  this  cause  was 
first  decided. 

By  the  Court  :  The  judgment  of  the  district  court  in  favor 
of  the  respondents  Hindson,  Richardson  and  Root  is  affirmed. 

Mr.  Chief  Justice  Brantly:  A  rehearing  was  granted  the 
defendant  commissioners  because  pf  the  importance  of  the  ulti- 
mate question  involved  and  the  difficulty  the  court  had  experi- 
enced in  reaching  a  satisfactory  conclusion  upon  it.  Upon  the 
rehearing  it  was  strenuously  and  plausibly  argued  that,  since 
the  commissioners  cannot  act  as  individuals,  but  only-  as  an 
organized  board,  they  as  individuals  have  not  the  power,  and 
therefore  cannot  be  required  to  give  personal  attention  to  the 
duty  of  supervising  and  directing  repairs  upon  the  public  roads. 
I  nevertheless  still  believe  that  the  conclusion  reached  in  the 
original  opinion  is  correct.  That  the  commissioners  cannot 
act  except  as  a  board  is  true,  because  it  is  only  in  this  capacity 
that  they  represent  the  county.  (Williams  v.  Commissioners, 
28  Mont.  360,  72  Pac.  755.)  That  they  may  not  hold  more  than 
four  regular  meetings  during  the  year  is  also  true,  except  that 
this  limitation  does  not  apply  to  counties  of  the  first,  second 
and  third  classes  (Rev.  Codes,  sec.  2891).  It  is  equally  true, 
however,  that  they  may  hold  meetings  at  any  time  when  the 
business  of  the  county  requires  them  to  do  so  (Rev.  Codes, 
sees.  2886,  2891).  These  special  meetings  could  never  be  held 
unless  they  were  rendered  necessary  by  reason  of  knowledge 
possessed  by  the  individual  members  of  conditions  requiring 
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the  attention  of  the  board.  If  as  individuals  they  must  take 
notice  of  other  matters  requiring  oflScial  action  by  them  as  a 
body  at  the  place  designated  by  law,  there  is  no  apparent  rea- 
son why  they  must  not  take  notice  that  the  county  roads  and 
bridges  need  repairs,  and  that  the  supervisor  in  a  particular 
district  is,  through  inefficiency  or  neglect,  failing  to  give  neces- 
sary attention  to  his  duties.  Can  it  be  said  that  when  a  regular 
meeting  has  adjourned  the  members  of  the  body  are  not  re- 
sponsible to  the  public  until  the  time  for  another  meeting  has 
arrived  t  When  it  is  brought  to  the  knowledge  of  one  commis- 
sioner that  a  supervisor  is  grossly  derelict  in  the  performance 
of  his  duty,  does  he  discharge  his  duty  to  the  public  by  remain- 
ing silent  and  ignoring  conditions  which,  as  every  private  citizen 
knows,  require  attention!  If  so,  the  power  to  hold  extra  ses- 
sions has  no  apparent  purpose,  and  a  commissioner  is  not  bur- 
dened with  any  public  duty  except  to  go  to  the  county  seat 
four  times  a  year  and  attend  to  such  duties  only  as  are  specially 
enjoined  upon  the  board  by  law  to  be  done  at  that  time  or  are 
specially  called  to  its  attention  while  in  session.  The  correct 
theory,  it  seems  to  me,  is  that  a  commissioner  is  a  public  officer 
on  the  same  footing  with  every  other,  and  that  knowledge 
gained  by  him  as  an  individual,  of  matters  demanding  official  ac- 
tion, requires  him,  so  far  as  he  may,  to  see  that  the  board  takes 
action;  and  that  when  there  are  floods  which  must  necessarily 
result  in  washouts,  weakened  bridges  and  other  like  defects  in 
the  public  roads,  or  when  similar  conditions  are  produced  by 
other  causes,  he  must  be  presumed  to  take  notice  of  them  and 
act  with  that  degree  of  diligence  which  the  circumstances  de- 
mand. It  is  true  that  in  many  respects  the  duties  of  the  board 
touching  the  public  service,  particularly  those  pertaining  to 
public  roads,  are  judicial  or  qv^  judicial,  but  to  say  that  the 
different  members  owe  no  duty  to  the  public  except  when  they 
are  acting  officially,  and  that  the  official  body  is  not  bound  to 
act  until  it  has  been  officially  informed  of  conditions  impera- 
tively demanding  attention,  is  to  put  them  upon  a  footing  dif- 
ferent from  that  of  any  other  public  officer. 
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Nothing  said  in  the  original  opinion  implies  that  it  is  inenm- 
bent  upon  the  board  to  keep  the  county  roads  in  the  state  of 
improvement  and  repair  which  is  necessary  in  case  of  city 
streets. 

Reference  in  every  case  must  be  had  to  the  character  of  the 
particular  road,  the  amount  of  use  to  which  it  is  subject,  and 
the  means  and  opportunity  at  hand  to  give  it  attention.  Reason- 
able care,  in  view  of  the  circumstances  as  they  are  made  to  ap- 
pear, must  be  the  rule.  So,  where  notice  of  conditions  is  to 
he  inferred  from  lapse  of  time,  the  circumstances  of  the  case 
must  be  considered,  and  liability  be  determined  by  reference  to 
them. 

I  am  fully  aware  of  the  difiSculty  to  be  overcome  in  order  to 
reach  any  satisfactory  solution  of  the  question  presented;  but 
I  am  unable  to  agree  with  the  reasoning  of  ^  the  court,  either 
in  Warden  v.  Witt,  or  in  Daniels  v.  Hathaway,  referred  to  by 
Mr.  Justice  Smith.  The  county  is  not  liable.  To  sustain  the 
contention  of  counsel  that  the  commissioners  cannot  under  any 
circumstances  be  held  liable  would  leave  the  citizens  without 
adequate  redress,  and  to  hold  that  the  board  must  have  ofScial 
notice  before  liability  can  attach,  it  seems  to  me,  leads  to  the 
same  result.  I  therefore  do  not  concur  in  the  result  reached 
by  a  majority  of  the  court.  I  adhere  to  the  conclusion  an- 
nounced in  the  original  opinion:  that  a  prima  facie  case  was 
made  out  against  the  commissioners,  as  well  as  the  supervisor^ 
and  that  the  judgment  of  the  district  court  should  be  reversed. 
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HOSODA,  Complainant,  v.  NEVILLB,  Sheriff,  Defendant. 

(No.  3,148.) 
(Submitted  March  16,  1912.    Decided  March  26,  1912.) 

[123  Pac.  20.] 

Criminal  Law — MisdemeaTwrs — Pronouncement  of  Sentence — 
Time  — Waiver — Justices'  Courts  —  Irregularities  —  Habeas 
Corpus, 

Criminal  Law — Misdemeanors — Justices'  Courts — Sentence — Time— Waiver. 

1.  Held,  on  application  for  writ  of  habeas  corpus,  that  where  com- 
plainant, after  conviction  of  a  misdemeanor  in  a  justice's  court,  did 
not  interpose  any  objection  to  the  pronouncement  of  sentence  imme- 
diately upon  return  of  the  verdict,  his  silence  constituted  a  waiver  of 
the  provision  of  section  9614,  Bevised  Codes,  that  after  a  verdict  of 
guilty  the  court  must  appoint  a  time  for  rendering  judgment,  not  mor* 
than  two  days  nor  less  than  six  hours  after  the  verdict. 

Same — Appeal — Trial  De  Novo — Effect. 

2.  The  result  of  an  appeal  from  a  judgment  of  a  justice  of  the  peace 
in  a  prosecution  for  misdemeanor  was  to  abrogate  that  judgment  and 
to  hold  defendant  under  the  original  warrant  of  arrest  for  trial  de  novo 
in  the  district  court;  hence  he  will  not  be  heard  on  habeas  corpus  to 
complain  of  an  irregularity  committed  by  the  justice  in  rendering 
judgment. 

Application  by  Harry  Hosoda  for  habeas  corpus,  directed 
against  the  sheriff  of  Powell  county.  Writ  refused,  and  appli- 
cant remanded. 

Mr.  W.  E.  Keeley,  for  Complainant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  8.  P.  Wilson,  for  Defendant,  submitted  a  brief  and  ar- 
gued the  cause  orally ;  Mr.  J.  A.  Poore,  Assistant  Attorney  Qen- 
eral,  also  argued  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

Application  for  writ  of  habeas  corpus.  On  January  27  of 
this  year  Harry  Hosoda,  a  single  man,  and  Bertha  Mahoney, 
a  single  woman,  were,  by  complaint  filed  in  the  justice's  court 
of  Qeorge  W.  Carleton,  justice  of  the  peace  for  Cottonwood 
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township,  in  Powell  county,  charged  with  the  crime  of  living  to- 
gether in  open  and  notorious  cohabitation  in  a  state  of  fornica- 
tion. Upon  a  trial  by  a  jury  they  were  found  guilty.  Imme- 
diately upon  the  return  of  the  verdict,  the  defendants  being 
present  in  person  and  by  counsel,  the  justice  pronounced  sen- 
tence imposing  a  fine  and  a  term  of  imprisonment  upon  both 
of  them.  No  objection  was  interposed  by  either  defendant  or 
by  counsel.  The  complainant  at  once  gave  notice  of  appeal  to 
the  district  court,  and  thereupon  he  and  his  codefendant  were 
remanded  to  the  custody  of  the  sheriff,  by  whom  they  are  now 
detained  in  the  county  jail.  The  complainant  seeks  his  release 
upon  the  ground  that  in  pronouncing  sentence  immediately 
upon  return  of  the  verdict,  instead  of  postponing  it  to  a  time 
not  less  than  six  hours  or  more  than  two  days  thereafter,  as 
directed  by  the.  statute  (Rev.  Codes,  sec.  9614),  and  without 
a  formal  waiver  by  complainant,  the  justice  exceeded  his  juris- 
diction, with  the  result  that  the  judgment  is  void.  There  is 
incorporated  in  the  sheriff's  return  a  copy  of  the  record  of 
the  proceedings  had  in  the  justice's  court.  The  correctness  of 
the  transcript  is  not  questioned;  therefore  all  of  the  proceedings 
are  properly  before  us  for  consideration. 

The  statute  provides:  "After  a  plea  or  verdict  of  guilty, 
or  after  a  verdict  against  the  defendant,  on  a  plea  of  a  former 
conviction  or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering  judgment,  which  must  not  be  more  than  two  days  nor 
less  than  six  hours  after  the  verdict  is  rendered,  unless  the  de- 
fendant waive  the  postponement.  If  postponed,  the  court  may 
hold  the  defendant  to  bail  to  appear  for  judgment.  A  judg- 
ment must  be  entered  in  the  minutes  of  the  court  as  soon  as  ren- 
dered.'*    (Rev.  Codes,  sec.  9614.) 

That  a  justice's  court  under  the  Constitution  is  one  of  limited 
jurisdiction,  having  only  such  powers  as  are  conferred  by  law, 
has  frequently  been  decided  by  this  court.  (Const.,  Art.  VIII, 
sec.  20 ;  Oppenkeimer  v.  Began,  32  Mont.  110,  79  Pac.  695 ;  State 
ex  rel,  Matthews  v.  Taylor,  33  Mont.  212,  83  Pac.  484;  State 
ex  rel.  Collier  v.  Houston,  36  Mont.  178,  12  Ann.  Cas.  1027, 
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92  Pac.  476.)  But  it  does  not  follow  from  this  fact  that  if 
the  justice  has  jurisdiction  of  the  subject  matter  and  has  regu- 
larly obtained  jurisdiction  of  the  parties,  the  judgment  reached 
by  him,  either  in  a  civil  or  criminal  case,  is  rendered  void  by 
every  error  which  has  intervened  during  the  course  of  the  pro- 
ceedings. 

The  offense  with  which  the  complainant  is  charged  is  a 
[1]  misdemeanor.  (Rev.  Codes,  sec.  8343.)  It  falls  within 
the  jurisdiction  of  a  justice.  (Sec.  6288.)  There  is  no  ques- 
tion but  that  the  complainant  had  been  arrested  and  was  prop- 
erly before  the  justice  for  trial.  The  forms  of  law  were  all 
complied  with,  up  to  the  time  of  pronouncing  judgment.  At 
that  time  the  complainant  was  present  with  his  counsel.  He, 
or  at  least  his  counsel,  knew  what  formalities  the  law  required 
in  that  behalf,  as  well  as  his  right  to  insist  upon  their  observ- 
ance, or,  at  'his  option,  to  waive  them.  He  interposed  no  ob- 
jection. Under  these  circumstances,  we  think  he  should  be  held 
to  have  waived  his  right  to  a  postponement  for  judgment.  In 
People  V.  Johnson,  88  Cal.  171,  25  Pac.  1116,  the  defendant  had 
been  convicted  of  a  felony.  On  appeal  the  point  was  made  that 
the  judgment  was  erroneous  because  it  had  been  pronounced 
before  the  expiration  of  the  two  days'  delay  after  verdict,  as 
provided  by  the  statute.  The  statute,  of  which  the  section  of 
our  Code  on  the  same  subject  is  a  copy  (Rev.  Codes,  sec.  9357), 
contained  no  provision  for  a  waiver.  In  overruling  the  objec- 
tion the  court  said:  ^'A  sufficient  answer  to  this  point  is  that 
one  found  guilty  of  a  felony  may  waive  the  time  which  the 
Code  says  must  elapse  between  the  verdict  and  sentence,  and 
may  consent  that  judgment  be  pronounced  immediately.  (Peo- 
ple V.  Robinson,  46  Cal.  94.)  Here  it  does  not  appear  that 
the  defendant  ever  made  any  objection  in  the  court  below  on 
account  of  this  alleged  shortness  of  time,  and  he  must  there- 
fore be  held  to  have  assented  to  it."  In  support  of  this  conclu- 
sion the  court  cited  the  earlier  case  ot  People  v.  Mess,  65  CaL 
174,  3  Pac.  670.  To  the  same  effect  is  the  case  of  In  re  Smithy 
2  Nev.  338. 
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The  statute  under  which  this  judgment  was  entered  recognizes 
the  right  of  defendant  to  waive  the  postponement.  That  the 
judgment  of  a  court  having  jurisdiction  both  of  the  crime  and 
the  defendant  is  void  because  a  formality,  the  observance  of 
which  the  defendant  may  waive,  has  been  overlooked,  seems 
anomalous.  It  might  well  be  argued  that  a  postponement  to 
a  time  beyond  that  allowed  by  the  statute,  without  the  consent 
of  the  defendant,  would  have  resulted  in  a  loss  of  jurisdiction. 
(State  ex  rcl.  Collier  v.  Houston,  supra.)  We  are  not  willing, 
however,  to  say  that  the  failure  to  pursue  the  statute  in  this  case 
produced  such  a  result.  The  failure  to  observe  it  was  mere 
error  within  jurisdiction. 

We  do  not  decide  whether  the  notice  of  appeal,  without  the 
giving  of  an  undertaking  by  the  defendant,  had  the  effect  of 
removing  the  case  to  the  district  court.  It  is  doubtful  whether 
under  the  statute  an  undertaking  is  required  in  such  cases.  If 
[2]  the  giving  of  the  notice  ipso  facto  effectuated  the  appeal, 
the  complainant  is  not  now  held  in  execution  of  the  judgment, 
but  under  the  original  warrant  of  arrest  awaiting  trial  de  novo 
in  the  district  court.  (Eev.  Codes,  sec.  9621.)  The  result  of 
the  appeal  was  to  abrogate  the  justice's  judgment,  and  defend- 
ant cannot  complain  of  any  irregularity  committed  by  the  justice 
in  rendering  it.  (State  v.  O'Brien,  35  Mont.  482,  10  Ann.  Cas. 
1006,  90  Pac.  514;  In  re  Oraye,  36  Mont.  394,  93  Pac.  266.) 

The  complainant  is  remanded  to  the  custody  of  the  sheriff 
of  Powell  county. 

Ms.  JusTiGB  Smith  and  Ms.  Justicb  Hollowat  concur. 
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LERCH  ET  AL.,  Appellants,  t;.  MISSOULA  BRICK  &  TILE 

CO.,  Respondent. 

(No.  3,095.) 
(Submitted  March  15,  1912.    Decided  March  29,  1912.) 

[123  Pac.  25.] 

Leases — Agricultural   Lands^— Limitation   of    Term — Statutory 
Construction. 

Statutes — Construction — Intention  of  Legialatnre. 

1.  In  construing  a  statute  the  intention  of  the  legislature  is  to  be 
pursued,  if  possible,  and  to  ascertain  the  reason  and  meaning  of  par- 
ticular provisions,  courts  may  recur  to  the  history  of  the  times  and  the 
cause  or  necessitj  influencing  the  passage  of  the  Act. 

Leases — Agricultural  Lands — Limitation  of  Term. 

2.  Held,  that'  Revised  Codes,  section  4465,  providing  that  no  lease 
or  grant  of  agricultural  land  for  a  longer  period  than  ten  years,  In 
which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall  be  valid, 
is  a  limitation  only  upon  the  right  to  lease  such  land  for  agricultural 
purposes,  and  does  not  limit  the  term  for  which  such  land  may  be  leased 
for  purposes  other  than  agricultural. 

Same — Purpose  of  Lease — ^Limitation  of  Use. 

3.  If  a  fair  interpretation  of  a  lease  as  written  discloses  that  the  use 
of  the  land  by  the  lessee  is  strictly  limited  to  other  than  agricultural 
purposes,  the  lease  is  not  invalid  though  its  term  exceeds  the  limit  pre- 
scribed by  Revised  Codes,  section  4466,  and  it  is  not  necessary  that  it 
contain  an  express  provision  in  terms  limiting  such  use. 

Same. 

4.  A  contract  by  which  a  land  owner  leased  to  a  brick  and  tile  manuf ae^ 
turing  company  certain  lands  and  granted  to  it  the  right  to  take  within 
the  boundaries  described  "all  clay,  earth  and  other  material  necessary 
for  use  in  and  about  its  business  of  manufacturing  brick,  tile,  etc,"  was, 
in  effect,  a  sale  of  so  much  of  the  soil  as  might  become  necessary,  from 
time  to  time,  for  the  purpose  of  manufacturing  brick  and  tile,  and  a 
lease  of  sufficient  surface  ground  within  the  limits  described  to  carry 
on  its  operations;  and  proMbited  the  lessee  from  using  any  portion  of 
the  ground  for  agricultural  purposes. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  Anton  Lerch  and  another  against  the  Missoula 
Brick  and  Tile  Company.  From  a  judgment  for  defendant  ren- 
dered on  sustaining  a  general  demurrer  to  the  complaint,  plain- 
tiffs appeal.    Affirmed. 
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Mr.  William  F.  Wayne,  for  Appellants,  submitted  a  brief, 
and  submitted  oral  argument. 

''In  construing  a  statute  eilect  must,  if  possible,  be  given  to 
all  its  language,  i.  e.,  to  every  word.''  {State  v.  Cave,  20  Mont. 
468,  52  Pae.  200;  Home  B,  &  L.  Assn,  v.  Nolan,  21  Mont.  207,  53 
Pac.  738;  State  v.  Montello  Salt  Co.,  34  Utah,  458,  98  Pac.  549.) 
With  the  wisdom,  policy  or  expediency  of  a  statute  the  judiciary 
has  no  concern  whatever.  (Evers  v.  Hudson,  36  Mont.  135,  92 
Pac.  462 ;  Monson  v.  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep. 
549,  101  Pac.  243 ;  BusseUs  v.  Gill,  58  Wash.  468,  137  Am.  St. 
Rep.  1070,  108  Pac.  1080.)  The  word  *'no''  as  used  in  section 
4465,  Revised  Codes,  means,  not  any ;  not  one ;  none ;  it  is  a  word 
of  negation  and  exclusion.  {Ex  parte  Hunter,  2  W.  Va.  122; 
Parks  V.  State,  100  Ala.  634,  13  South.  756 ;  Perkins  v.  Franklin, 
38  Mass.  483.) 

Where  the  words  of  a  statute  are  plain,  ordinary,  unambigu- 
ous words,  they  must  be  given  their  plain,  natural,  and  ordinary 
signification,  and  the  statute  held  to  mean  what  it  plainly  ex- 
presses, there  being  in  such  case  no  room  for  construction  or 
interpretation.  (36  Cyc.  114;  State  v.  Livingston  Concrete  Co., 
34  Mont.  570,  9  Ann.  Cas.  204,  87  Pac.  980;  State  v.  Johnson,  20 
Mont.  367,  51  Pac.  820.)  The  prohibition  of  long-time  leases  of 
agricultural  land  had  its  origin  in  the  New  York  Constitution  of 
1846,  Article  I,  section  14  of  which  is  identical  with  our  section 
4465,  except  that  the  term  for  which  leases  may  be  made  is  lim- 
ited to  twelve  years  instead  of  ten.  Three  times  only  has  the 
New  York  court  of  appeals  had  occasion  to  consider  the  specific 
question  of  what  leases  are  included  in  the  prohibition.  (See 
Odell  V.  Durant,  62  N.  Y.  524 ;  Clark  v.  Barnes,  76  N.  Y.  301, 
32  Am.  Rep.  306 ;  Massachusetts  Nat  Bank  v.  Shinn,  163  N.  Y. 
360,  57  N.  E.  611.) 

It  must  be  admitted  that  the  court  in  the  latter  part  of  the 
opinion  in  the  last  case  cited  expresses  the  view  that  the  leases 
sought  to  be  limited  as  to  term  are  only  those  "for  agricultural 
purposes."  Our  response  to  this  suggestion  is:  (1)  The 
lease  in  question  was  of  certain  iron  ore,  with  incident  rights 
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to  mine  and  remove  it.  The  court  had  already  decided  that 
"it  was  not  a  lease  of  agricultural  lands,  for  agricultural  pur- 
poses, but  of  mineral  lands  for  mining  purposes."  The  sug- 
gestion, therefore,  that  the  limitation  of  the  constitutional 
provision  was  only  upon  leases  ''for  agricultural  purposes"  was 
purely  dictum.  It  cannot,  therefore,  be  regarded  as  overruling 
the  case  of  OdeU  v.  Durant,  supra,  which  expressly  held  that 
''the  character  of  the  land  is. made  by  the  Constitution  the  test 
of  the  validity  of  the  lease ;  not  the  purpose  for  whic}i  the  lease 
was  made."  (2)  Even  this  portion  of  the  opinion  holds  that 
to  escape  invalidity  on  the  theory  that  the  limitation  is  only 
upon  leases  "for  agricultural  purposes"  there  must  be  an  ex- 
press exclusion  of  use  for  agricultural  purposes,  the  court  say- 
ing: "Hence  the  purpose  is  no  test  of  validity,  for  the  lease, 
whatever  its  purpose,  if  it  covers  agricultural  lands,  must  ex- 
clude that  iise  or  it  vdU  be  void,  provided  the  term  exceeds 
twelve  years."  In  the  lease  here  being  attacked  by  appellants, 
there  is  no  exclusion  of  use  by  the  lessee  for  agricultural  pur- 
poses. Therefore,  even  under  the  view  expressed  in  the  dicta 
above  referred  to,  taken  in  the  light  most  favorable  to  the  con- 
tention of  respondent  in  the  court  below,  this  lease  cannot  with- 
stand the  attack. 

In  behalf  of  Respondent,  Mr,  Frank  A,  Roberts  submitted  a 
brief  and  argued  the  cause  orally. 

One  of  the  leading  rules  of  statutory  construction  is  that  the 
spirit  or  reason  of  the  law  will  prevail  over  its  letter.  The 
meaning  of  general  terms  may  be  restrained  by  the  spirit  or 
reason  of  the  statute,  and  that  general  language  may  be  con- 
strued to  admit  implied  exceptions.  (Rector  of  Holy  Trinity 
Church  V.  United  States,  143  U.  S.  457 ,  36  L.  Ed.  226,  12  Sup. 
Ct.  Rep.  511 ;  People  v.  Lacombe,  99  N.  Y.  43,  49,  1  N.  B.  599 ; 
New  Orleans  R.  R.  Co.  v.  Hemphill,  35  Miss.  17 ;  Town  of  Rye- 
gate  V.  Wordsboro,  30  Vt.  746 ;  Oilkey  v.  Cook,  60  Wis.  133,  18 
N.  W.  639.)  A  statute  is  to  be  so  construed  as  to  carry  out 
the  intent  of  the  legislature,  though  such  construction  may  be 
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contrary  to  the  letter  of  the  statute.  (Wilkinson  t.  Leland,  27 
U.  S.  (2  Pet.)  627,  7  L.  Ed.  542;  Ertvin  v.  Moore,  15  Ga.  361; 
Perry  County  v.  Jefferson  County,  94  111.  214;  Bailey  v.  Com- 
monwealth,  74  Ky.  (11  Bush)  688;  Cox  v.  Williams,  5  Mart., 
n.  8.,  (La.)  141;  Somerset  v.  Dighton,  12  Mass.  383;  Orimes  v. 
-Brt/Tic,  2  Minn.  89  (Gil.  72) ;  Ingraham  v.  Speed,  30  Miss.  410.) 

Another  long  and  well-established  rule  of  construction  is  that 
every  statute  must  be  construed  with  reference  to  the  object 
intended  to  be  accomplished  by  it;  and  in  order  to  ascertain  this 
object,  it  is  most  proper  to  consider  the  occasion  and  necessity 
of  its  enactment,  the  evils  to  be  suppressed  and  the  benefits  to 
be  secured ;  and  when  this  is  done,  then  the  statute  should  receive 
such  construction  as  will  best  advance  the  object  of  its  passage. 
(United  States  v.  Union  Pacific  R.  R.  Co,,  91  U.  S.  72,  23  L.  Ed. 
224;  City  of  Evansville  v.  Summers,  108  Ind.  189,  9  N.  E.  81; 
Commercial  Bank  v.  Foster,  5  La.  Ann.  516 ;  Keith  v.  Quinney,  1 
Or.  364.) 

It  plainly  appears  from  the  provisions  of  the  lease  that  the 
only  right  granted  by  the  lease  was  the  right  to  mine  such 
clay  and  minerals  as  could  be  made*  into  brick  and  kindred 
products,  while,  on  the  other  hand,  all  agricultural  rights  were 
specially  reserved  to  the  lessors.  The  first  New  York  case  cited 
by  counsel  for  appellants  is  directly  in  point  in  sustaining  our 
first  proposition,  viz.,  that  where  agricultural  rights  are  re- 
served, then  the  lease  is  not  a  lease  within  the  statutory  pro- 
hibition. The  lease  in  the  case  which  was  then  being  considered 
by  the  New  York  court  did  not  reserve  to  the  lessors  the  agri- 
cultural rights,  and  for  the  failure  so  to  do,  the  court  held  the 
lease  to  be  invalid. 

The  second  case  cited  is  that  of  Clark  v.  Barnes,  76  N.  Y.  301, 
32  Am.  Rep.  306.  This  case  does  not  reach  the  main  point 
of  the  case,  but  simply  holds  as  to  our  second  proposition ,  that 
the  lease  would  be  invalid  only  for  the  excess  over  the  statutory 
limit.     The  last  case  supports  our  contention. 

The  theory  of  the  convention  which  adopted  the  original 
constitutional  provision,  from  which  the  section  of  our  Code 
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now  in  question  was  copied,  was  that  the  leases  of  agricultural 
lands  for  agricultural  purposes  were  detrimental  to  the  inter- 
ests of  agriculture,  and  that  such  leases  should  be  prohibited, 
and  that  this  was  the  true  meaning  and  purpose  of  the  provi- 
sion ;  that  the  evil  aimed  at  by  the  convention  was  the  leasing  of 
agricultural  lands  for  agricultural  purposes,  viz.,  manorial  leases, 
for  long  periods  of  time,  but  that  it  was  not  intended  to  pro- 
hibit the  leasing  of  a  part  of  a  suburban  farm  for  the  erection 
of  manufactories;  or  of  a  mine  with  a  right  to  remove  mineral 
products  therefrom,  even  though  the  process  of  mining  should 
necessarily  interfere,  to  some  extent,  with  the  tilling  of  the  soil. 
Such  interference  is  merely  incidental,  and  does  not  convert  such 
a  lease  into  a  farm  lease. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

On  the  thirtieth  day  of  November,  1909,  the  parties  hereto 
entered  into  a  written  contract,  wherein  the  plaintiffs  leased  to 
the  defendant  a  tract  of  land  in  Missoula  county  for  a  term  of 
ninety-nine  years,  at  an  annual  rental  of  $300.  It  appears  from 
the  lease  that  the  lands  so  let  are  part  of  a  larger  tract  owned  by 
the  plaintiffs.  We  quote  certain  portions  of  the  agp'eemcnt: 
*'l*lie  lessors  agree  that  the  lessee  may  take  within  the  bound- 
aries of  the  land  described  all  such  clay,  earth,  and  other  ma- 
terial as  it  shall  desire  for  the  purpose  of  using  the  same  in, 
about,  or  in  connection  with  its  business  in  manufacturing  brick, 
tile,  etc.,  and  such  other  purposes  as  to  it  shall  seem  proper. 

•  •  •  If  the  said  lessee  shall  damage  any  of  the  trees  in 
the  orchard  of  the  lessors,  or  other  fruit  or  berry-bearing  trees 
or  shrubbery  or  shade  trees,  a  reasonable  compensation  is  to 
be  made  therefor.  •  •  •  The  lessee  may  build  •  •  • 
tracks  and  wagon  road  any  place  on  the  premises  hereby  leased 

•  •  •  for  the  purpose  of  moving  clay,  fuel,  or  other  mate- 
rial. •  •  •  The  lessee  covenants  that  it  will  so  far  as  the 
operations  of  the  lessee  are  concerned  protect  all  irrigating 
ditches  of  the  lessors  and  maintain  the  same  in  condition  neces- 
sary to  enable  the  same  to  carry  water  in  the  usual  quantitiea 
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•  •  •  The  lessee  may  construct  buildings,  brick  kilns,  and 
any  and  all  other  structures  and  apparatus  that  it  may  deem 
necessary  for  its  use  in  connection  with  its  business  of  manufac- 
turing brick,  tile,  etc.,  upon  the  said  premises.  •  •  •  Until 
such  time  as  the  lessee  shall  require  for  its  use  the  lands  nnd 
premises  hereby  leased  and  let,  the  lessors  shall  have  the  privi- 
lege to  occupy  and  use  the  same  or  any  portion  thereof  as  they 
•have  heretofore  done.  •  •  •  It  is  further  agreed  that  the 
lessee  will  not  excavate  upon  or  in  any  manner  disturb  the  sur- 
face conditions  of  that  portion  of  the  land  covered  by  this  lease 
which  is  meadow  and  grazing  land  until  such  time  as  the  doing 
so  may  become  actually  necessary  in  the  successful  and  proper 
operation  and  conduct  of  the  business  by  said  lessee  contem- 
plated, and  until  the  same  shall  become  necessary  the  lessors 
are  to  have  the  right  to  use  the  said  meadow  and  grazing  land 
and  to  cut,  take,  and  use  the  crops  of  hay  grown  thereon  the 
same  as  if  this  lease  had  not  been  given.  •  •  •  The  lessee 
is  to  provide  •  •  •  a  practicable  way  for  (lessors')  stock 
to  go  to  and  from  the  barnyard  and  corral  to  the  grazing  lands." 
This  action  was  brought  to  annul  the  lease,  plaintiffs  alleging 
in  their  complaint  that  **the  land  covered  by  said  lease  is  ag- 
licultural  land,  and  the  lease  is  therefore  invalid  under  the  pro- 
visions of  section  4465,  Revised  Codes,  as  an  attempt  to  lease 
agricultural  lands  for  a  longer  period  than  ten  years."  A  copy 
of  the  lease  was  attached  to  the  complaint.  The  district  court 
of  Missoula  county  sustained  a  general  demurrer  to  the  com- 
plaint, and,  plaintiffs  declining  to  amend,  judgment  was  en- 
tered for  the  defendant.  From  the  judgment  an  appeal  has 
been  taken. 

Section  4465,  Revised  Codes,  reads  as  follows:  "No  lease  or 
^ant  of  agricultural  land  for  a  longer  period  than  ten  years, 
in  which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall 
be  vaUd." 

We  encounter  no  difficulty  in  adopting  all  of  the  rules  of 
statutory  construction  contended  for  by  counsel  for  the  appel- 
lants.   In  the  construction  of  a  statute  the  intention  of  the 
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[1]  legislature  is  to  be  pursued,  if  possible.  (Bev.  Codes,  see. 
7876;  36  Cyc.  1102.)  ''Courts  may  with  propriety,  in  constru- 
ing a  statute,  recur  to  the  history  of  the  time  when  it  was  passed, 
and  this  is  frequently  necessary  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  particular  provisions  in  it."  {United 
States  V.  Union  Pac.  B.  B.  Co,,  91  U.  S.  72,  23  L.  Ed.  224.)  The 
New  York  court  of  appeals  in  Tonnele  v.  Hall,  4  N.  Y.  140,  said: 
''It  is  a  sound  principle  that  such  a  construction  ought  to  be  put 
upon  a  statute  as  may  best  answer  the  intention  which  the 
makers  had  in  view,  and  that  is  sometimes  to  be  collected  from 
the  cause  or  necessity  of  making  it,  at  other  times  from  other 
circumstances.  Whenever  the  intention  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discretion  in  its  construc- 
tion, although  such  construction  may  seem  contrary  to  its  let- 
ter." (See,  also,  City  of  Evansville  v.  Summers,  108  Ind.  189, 
9  N.  E.  81 ;  Commercial  Bank  v.  Foster,  5  La.  Ann.  516  j  State 
ex  rel.  Meinzer  v.  Diveling,  66  Mo.  375 ;  Keith  v.  Quinney,  1  Or, 
364.)  With  this  end  in  view,  we  may  inquire  the  reason  why 
this  particular  statute  was  enacted.  New  York  appears  to  have 
been  its  parent  state.  As  we  find  substantially  the  same  stat- 
ute there,  prior  to  its  adoption  here,  it  may  be  presumed  that 
£2]  we  adopted  it,  perhaps  indirectly  via  California,  from  that 
state,  together  with  the  construction  placed  upon  it  there  by  the 
courts.  (In  re  Wisner,  36  Mont.  298,  92  Pac.  958.)  The  statute 
has  been  construed  several  times  in  New  York. 

In  Stephens  v.  Beynolds,  6  N.  Y.  454,  Mr.  Justice  Gridley, 
speaking  for  the  court,  said:  "A  large  part  of  the  manorial 
lands  in  this  state  were  originally  settled  under  leases  in  fee, 
leases  for  lives,  or  a  long  term  of  years.  In  other  words,  the 
proprietors,  instead  of  selling  their  lands  out  and  out  to  pur- 
chasers, demised  them  to  tenants,  for  long  periods  of  time, 
reserving  an  annual  rent,  in  money,  produce,  or  services.  Ex- 
perience proved  that  this  mode  of  settling  the  country  was  preju- 
dicial to  the  prosperity  and  interests  of  the  state  as  a  question 
of  political  economy.  The  proprietors  owning  the  lands,  and 
the  tenants  having  only  the  usufructuary  interest,  subject  to  be 
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lost  by  forfeiture,  by  a  nonperformance  of  any  of  the  condi- 
tions of  the  lease,  the  latter  felt  none  of  the  pride  of  inde- 
pendent ownership,  and  no  desire  to  improve,  by  the  best  mode 
of  cultivation,  an  inheritance  which  was  liable  to  pass  from  them, 
or  their  descendants  without  a  compensation.  Impressed  with 
the  conviction  of  this  truth,  the  framers  of  the  Constitution  of 
1846,  by  a  provision  in  the  fundamental  law,  abrogated  these 
tenures,  and  provided  that  no  lease  or  grant  of  agricultural  land 
for  a  longer  period  than  twelve  years  thereafter  made  in  which 
should  be  reserved  any  rent  or  service  of  any  kind  should  be 
valid." 

In  ParseU  v.  Stryker,  41  N.  Y.  480,  Mr.  Justice  James  said, 
for  the  court :  ''That  clause  of  the  Constitution,  as  all  know,  was 

•  •    •    aimed    •    •    •    against  manorial  leases." 

In  Odell  V.  Durani,  62  N.  Y.  524,  the  court  said:  "The  char- 
acter  of  the  land  is  made  by  the  Constitution  the  test  of  the 
validity  of  the  lease,  not  the  purpose  for  which  the  lease  was 
made.  There  was  nothing  in  this  lease  which  precluded  the 
lessee  from  using  the  land  •  •  •  for  agricultural  purposes 
if  he  saw  fit.  The  plaintiff  admits  that  the  demised  premises 
consisted  in  part  of  agricultural  land,  and  the  lease,  being  for 
more  than  twelve  years,  was  clearly  invalid  as  to  that  land. 

•  •  •  The  right  to  take  ore  may  have  been  entirely  worth- 
less, and  the  whole  value  of  the  premises  may  have  consisted  in 
the  use  for  agriculture,  even  though  that  may  not  have  been  the 
piurpose  for  which'  the  premises  were  in  fact  leased ;  still,  being 
agricultural  lands  and  there  being  no  restriction  in  the  lease 
as  to  their  use,  the  constitutional  prohibition  applies.  If  all 
that  was  intended  to  be  demised  was  the  mining  right,  the  lease 
should  have  been  put  in  that  form  and  it  would  have  been  free 
from  objection." 

In  Clark  v.  Barnes,  76  N.  Y.  301,  32  Am.  Rep.  306,  Mr.  Jus- 
tice  Earl,  speaking  of  the  constitutional  provision,  said:  ''This 
provision  condemns  all  leases  for  a  longer  period  than  twelve 
years." 

46  Hont.— 21 
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These  eases  were  all  decided  before  the  adoption  of  our  Code 
provision,  but,  as  the  holding  of  the  New  York  court  since  that 
date  has  been  in  accord  with  the  earlier  decisions,  we  may  with 
propriety  examine  that  also. 

In  Massachusetts  Nat.  Bank  v.  Shinn,  163  N.  T.  360,  57  N.  E. 
611,  the  court  said:  ''We  think  that  this  lease  does  not  come 
within  the  spirit  of  the  constitutional  prohibition,  because  the 
property  leased  was  an  iron  mine  extending  for  an  unknown 
distance  under  agricultural  lands,  and  was  to  be  used  exclusively 
for  mining  purposes.  The  right  granted  was  to  mine  and  carry 
away  ore  found  under  the  surface  of  the  ground,  and,  as  inci- 
dental thereto,  the  further  right  to  erect  such  structures  and 
build  such  roads  as  were  necessary  for  the  primary  object  of 
mining.  The  lands  not  needed  for  this  purpose  were  to  be  used 
by  the  lessor  for  agricultural  purposes.  There  was  to  be  no  in- 
terference with  the  farming  operations  of  the  lessor,  except  as 
required  by  the  mining  operations  of  the  lessee,  who  was  made 
the  sole  judge  of  the  necessity  and  extent  thereof.  It  was  not  a 
lease  of  agricultural  lands  for  agricultural  purposes,  but  of  min- 
eral lands  for  mining  purposes.  The  lessee  had  no  right  to 
cultivate  the  land,  for  he  could  simply  mine  and  ship  ore.  The 
pursuit  of  agriculture  was  prohibited  by  the  express  covenant  of 
the  lessee  to  permit  no  business  to  be  dene  upon  the  premises 
'other  than  the  business  of  mining.'  The  evil  aimed  at  by  the 
Constitution  is  long  leases  of  farming  lands  tor  farming  pur- 
poses, not  the  leasing  of  a  part  of  a  suburban  farm  for  the 
erection  of  dwelling-houses,  stores,  or  manufactories,  or  of  a 
mine  in  the  bowels  of  the  earth,  with  the  right  to  bring  ore  to 
the  surface  and  ship  it.  Even  if  the  process  of  mining  neces- 
sarily interferes  to  some  extent  with  the  tilling  of  the  soil  above 
the  mine,  it  is  merely  'ncidental,  and  does  not  convert  a  mine 
lease  into  a  farm  leass.  •  •  •  While  the  purpose  of  a  lease 
may  be  to  mine  ores,  if  there  is  no  restriction  to  that  use,  the 
laud  may  be  used  as  a  farm,  and  the  Constitution  thus  violated. 
Hence  the  purpose  is  no  test  of  validity,  for  the  lease,  whatever 
its  purpose,  if  it  covers  agricultural  lands,  must  exclude  that 
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use,  or  it  will  be  void,  provided  the  term  exceeds  twelve  years. 
If  that  use  is  prohibited,  the  lease  is  not  of  a  farm  to  be  used 
as  a  farm,  which  the  history  of  the  times  shows  was  the  par- 
ticular mischief  aimed  at  in  adopting  the  provision  in  question. 
The  theory  of  the  convention  •  •  •  was  that  long  leases  of 
agricultural  lands  for  agricultural  purposes  were  detrimental 
to  the  interests  of  agriculture." 

Having  ascertained  the  reason  for  the  adoption  of  the  meas- 
ure, as  above  indicated,  we  may  proceed  to  examine  the  provi- 
sions of  the  lease  involved  in  this  case.  Before  doing  so,  how- 
ever, it  is  to  be  remarked  that  counsel  for  the  appellants 
contend  that  that  portion  of  the  opinion  in  Massachusetts  Nat. 
Bank  V.  Shinn,  which  holds  that  the  limitation  of  the  constitu- 
tional provisions  applies  only  to  leases  ''for  agricultural  pur- 
poses," is  obiter  dictum.  But  we  do  not  so  regard  it.  It  seems 
to  us  that  that  case  and  OdeU  v.  Durant,  supra,  are  in  accord. 
The  expression  found  in  the  latter  case  that  ''the  character  of 
the  land  is  the  test  of  the  validity  of  the  lease,  not  the  purpose 
for  which  the  lease  is  made,"  is  quoted  in  the  Massachusetts 
Bank  Case,  and  explained  to  mean  that  the  purpose  of  a  lease 
of  agricultural  land  is  immaterial  so  long  as  the  lands  may  be 
lased  for  agricultural  purposes. 

Again  it  is  contended  that,  in  order  that  the  lease  be  valid, 
there  must  be  an  express  prohibition  of  use  for  agricultural  pur- 
poses, and  the  Massachusetts  Bank  Case  is  cited  as  authority  for 
the  contention.  If  by  this  is  meant  that  the  lease  must  contain 
an  express  provision,  in  terms,  that  the  lessee  may  not  use  the 
land  for  agricultural  purposes  we  cannot  agree  with  counsel.  If 
the  terms  of  the  lease  disclose  that  the  land  may  not  be  used  for 
agricultural  purposes  by  the  lessee,  and  do  not  permit  the  use 
of  the  land  by  him  for  such  purposes,  we  think  it  can  be  upheld 
as  a  valid  lease  by  authority  of  both  Od^ll  v.  Durant,  supra, 
and  Massachusetts  Nat.  Bank  v.  Shinn,  supra.  In  other  words, 
[3]  if  a  fair  interpretation  of  the  lease  as  written  discloses  the 
fact  that  the  right  of  the  lessee  to  use  the  land  was  strictly 
limited  to  other  than  agricultural  purposes,  then  the  lease  is  not 


324}    Lebch  bt  al.  t;.  Missoula  Brick  &  Tile  Co.     [Mar.  T.  '12 

invalid.  When  a  lease  of  land  is  made  ostensibly  for  purposes 
other  than  agricultural  and  the  land  so  leased  cannot  by  the 
terms  of  the  lease,  either  express  or  implied,  be  put  to  agri- 
cultural uses  by  the  lessee,  the  purpose  of  the  statute  has  been 
satisfied,  and  the  land  in  effect  ceases  to  be  agricultural  land 
within  the  meaning  of  the  law,  although  susceptible  of  use  for 
agricultural  purposes.    • 

In  this  particular  lease  the  parties  first  described  a  tract 
[4]  within  the  boundaries  of  which  the  operations  of  the  lessee 
were  to  be  confined  under  any  circumstances.  They  then  pro- 
vided that  the  lessee  might  take  within  such  boundaries  all  clay, 
earth,  and  other  material  necessary  for  use  in  and  about  its 
business  of  manufacturing  brick,  tile,  etc.,  "and  such  other  pur- 
poses as  it  shall  deem  proper."  This  latter  expression  must 
be  construed  to  mean  such  other  purposes  as  are  germane  to 
the  business  of  manufacturing  brick  and  tile.  It  is  very  dear 
that  the  entire  tract  was  not  to  be  used  by  the  lessee  without 
restriction.  Indeed,  the  phraseology  employed  leads  to  the  con- 
clusion that  the  land  was  not  leased  for  the  purpose  of  being 
cultivated,  or  for  grazing  or  raising  hay,  or  for  any  other  pur- 
pose which  would  leave  it  intact,  but  that  such  portions  thereof 
as  were  suitable  should  be  severed  and  manufactured  into  brick, 
tile,  etc.,  and  thereafter  removed  permanently  from  the  locality. 
It  was  necessary,  of  course,  in  order  to  carry  forward  the  main 
purpose,  that  provision  should  be  made  whereby  portions  of  the 
land  might  be  occupied  for  buildings,  brick  kilns,  and  roads, 
but  this  use  was  merely  incidental  to  the  other.  If  the  lessee 
caused  any  loss  or  damage  to  fruit  trees,  shade  trees,  berry 
bushes,  or  other  shrubbery,  it  was  to  make  compensation  there- 
for. It  was  also  to  protect  and  maintain  all  irrigating  ditches 
of  the  lessors.  It  was  then  clearly  stipulated  that,  until  the 
lessee  required  the  land  for  the  purpose  of  making  brick  and 
tile,  the  lessors  should  have  the  privilege  of  occupying  and  using 
the  same  **as  they  have  heretofore  done."  If,  as  alleged  in 
the  complaint,  the  land  is  agricultural  in  character,  it  is  not 
an  unreasonable  conclusion  that  the  lessors  used  it  for  agri- 
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cultural  purposes;  and,  if  the  privilege  of  so  using  it  was 
reserved  until  such  time  as  the  lessee  desired  to  use  it  for  manu- 
facturing purposes,  the  latter  was  necessarily  prohibited  from 
using  it  for  agricultural  purposes.  This  idea  is  further  strength- 
ened by  other  parts  of  the  lease,  wherein  the  right  to  use  the 
meadow,  grazing,  and  hay  lands  is  expressly  reserved  by  the 
lessors  until  the  manufacturing  operations  of  the  lessee  make  it 
necessary  to  ** excavate  upon"  or  disturb  the  surface  thereof. 
We  are  clearly  of  opinion  that  the  contract  between  the  parties 
amounted  in  effect  to  a  sale  of  so  much  of  the  soil  as  might  be- 
come necessary  from  time  to  time  for  the  purpose  of  manufac- 
turing brick  and  tile,  and  a  lease  o£  sufficient  surface  ground, 
within  the  limits  described,  to  carry  on  its  operations,  and  no 
more;  and  that  the  lessee  is,  partly  by  express  agreement  and 
partly  by  necessary  implication,  prohibited  from  using  any  por- 
tion of  the  ground  for  agricultural  purposes.  While  a  section 
of  the  California  Code,  identical  with  our  section  4465,  supra, 
has  been  amended  since  its  adoption  here  so  as  to  read  ''no  lease 
of  land  for  agricultural  purposes,"  instead  of  *'no  lease  of 
agricultural  land/'  we  regard  the  amendment  as  simply  an  at- 
tempt to  more  clearly  define  the  original  intention  of  the  legis- 
lature, and  to  make  the  statute  clearly  set  forth  the  theory  of 
its  purpose  as  shown  by  the  decisions  of  the  court  of  appeals 
of  New  York. 

Our  attention  is  called  to  the  fact  that  section  4466,  Revised 
Codes,  declares  that  no  lease  or  grant  of  any  town  or  city  lot 
for  a  longer  period  than  twenty-five  years,  in  which  shall  be 
reserved  any  rent  or  service  of  any  kind,  shall  be  valid ;  but  we 
do  not  regard  this  section  as  having  any  bearing  or  throwing 
any  light  upon  the  preceding  one.  It  applies  to  all  city  and 
town  lots,  as  such,  whereas  section  4465  refers  to  but  one  kind 
of  lands,  to  wit,  agricultural  lands.  The  status  of  a  town  or 
city  lot  is  fixed  by  the  confines  of  the  municipality,  while  the 
term  "agricultural  lands"  is  descriptive  of  the  nature  of  the 
land  itself.    It  does  not  necessarily  mean  acre  property.    It  is 
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not  possible  to  misunderstand  the  meaning  of  the  words  "city 
lot."    They  mean  a  lot  within  the  limits  of  a  city,  regardless 
of  its  other  characteristics. 
The  judgment  is  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 

Rehearing  denied  April  17»  1912. 


HAHN  ET  AL.,  Respondents,  v.  SHAUBUT,  Appellant. 

(No.  3,134.) 
(Submitted  March  23,  1912.    Decided  March  30,  1912.) 

[123  Pac.  694.] 

Appeal  and  Error — Pleadings — Liberal  Construction,  When — 
Prejudicial  Error — Record. 

Appeal  and  Error — Pleading^a — ^Liberal  Construction,  When. 

1.  Where  appellant  had  an  opportunity  to  trj  an  action  brought  for 
the  purpose  of  enjoining  him  from  trespassing  upon  plaintiff's  land, 
but  instead  chose  to  interpose  a  motion  for  nonsuit,  and  upon  refusal 
thereof  declined  to  introduce  evidence  in  support  of  his  contentions,  the 
supreme  court  on  appeal  will  give  the  complaint  (attacked  on  the 
ground  that  it  failed  to  state  a  cause  of  action)  the  most  liberal  con- 
struction in  order  to  sustain  the  judgment  in  favor  of  plaintiff. 

Same— Becord — Prejudicial  Error. 

2.  To  entitle  appellant's  contentions  to  consideration,  he  must  make 
the  record  disclose  prejudicial  error. 

Same — Error — ^Who  may  not  Complain. 

3.  Where  defendant  in  an  action  for  an  injunction  hj  his  answer 
raised  an  issue  of  justification,  but  at  the  trial  declined  to  offer  evidence 
in  substantiation  thereof,  he  will  be  deemed  to  have  abandoned  the 
issue,  and  may  not  complain  of  a  judgment  entered  against  him. 

Appeal  from  District  Court,  Powell  County;  Oeo.  B.  Winston, 
Judge. 

Action  by  Charles  Hahn  and  E.  L.  Turner  against  6.  W. 
Shaubut.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Mr.  Moncure  Cockrell,  and  Mr.  8.  P.  Wilson,  for  Appellant, 
submitted  a  brief;  Mr.  Wilson  argued  the  cause  orally. 

The  defendant  was  called  into  court  to  answer  a  complaint, 
the  ordinary  construction  of  which  would  indicate  to  him  that 
he  was  required  to  defend  an  action  to  enjoin  him  from  break- 
ing down  plaintiffs'  fence.  By  a  common-sense  reading  of  the 
complaint  no  other  intendment  can  be  gathered  from  it.  A 
party  cannot  so  draw  his  pleadings  as  to  lead  the  opposite  party 
to  believe  relief  is  sought  upon  one  ground  and  against  certain 
acts,  and  then  obtain  an  injunction  and  relief  upon  other  ground, 
and  against  other  acts  not  mentioned  in  the  complaint.  If 
plaintiffs  had  sought  to  enjoin  defendant  from  crossing  over 
their  lands,  or  if  they  intended  to  charge  him  with  attempting 
to  make  a  highway  over  them,  we  submit  that  the  rules  of  plead- 
ing required  them  to  allege  such  facts  as  would  apprise  defend- 
ant of  the  nature  of  the  relief  sought.  {Jerome  v.  Ross,  7  Johns. 
(N.  Y.)  315,  11  Am.  Dec.  484;  Moore  v.  HMiday,  43  Or.  243, 
99  Am.  St.  Rep.  724,  72  Pac.  801;  Miller  v.  English,  6  N.  J. 
Eq.  304 ;  Homer  v.  Brown,  40  S.  C.  336,  18  S.  E.  938 ;  Wabash 
R.  Co.  V.  Englemxin,  160  Ind.  329,  66  N.  E.  892;  Calloway  v. 
Webster,  98  Va.  790,  37  S.  E.  276;  Minnig's  Appeal,  82  Pa. 
373 ;  Eoff  v.  Olson,  101  Wis.  118,  70  Am.  St.  Rep.  903,  76  N. 
W.  1121;  Lutcher  v.  Norsworthy  (Tex.  Civ.  App.),  27  S.  W. 
630;  Commissioners  of  Highways  v.  Qreen,  156  111.  504,  41  N. 
B.  154;  Leach  v.  Day,  27  Cal.  643;  Morgan  v.  Palmar,  48  N.  H. 
336;  Washlurn  v.  MUler,  117  Mass.  376.) 

Whether  or  not  a  trespass  was  committed  was  dependent 
wholly  upon  the  fact  of  whether  or  not  a  public  highway  ex- 
isted. Appellant's  contention  is  that  under  the  common  law, 
and  under  the  uniform  holdings  of  the  courts,  in  theory  and  in 
practice,  the  question  of  the  existence  of  a  public  highway,  as 
put  in  issue  in  defense  of  the  allegations  of  trespass,  was  purely 
a  question  for  the  jury.  {State  v.  Auchard,  22  Mont.  14,  55 
Pac.  361;  City  of  Butte  v.  Mikosowitz,  39  Mont.  350,  102  Pac 
593 ;  Gardiner  v.  Tisdale,  2  Wis.  153,  60  Am.  Dec.  407 ;  City  of 
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Elgin  v.  Beckwith,  119  HI.  367,  10  N.  B.  558 ;  Flack  v.  VUlagt 
of  Oreen  Island,  122  N.  Y.  107,  25  N.  E.  267 ;  District  of  Column 
hia  V.  Robinson,  180  U.  S.  92,  45  L.  Ed.  440,  21  Sup.  Ct.  Rep. 
283;  Greenup  Co.  v.  Marysville  (Ky.),  21  S.  W.  351;  Riley  v. 
Hammel,  38  Conn.  574.)  The  identical  question  in  controversy 
here  has  been  passed  upon  in  several  jurisdictions.  (See  Toma- 
sini  V.  Taylor,  43  Or.  576,  72  Pac.  324 ;  State  v.  Hart,  26  Utah, 
229,  72  Pac.  939 ;  Lipscomb  v.  Littlejohn,  63  S.  C.  38,  40  S.  E, 
1024;  Leach  v.  Day,  27  Cal.  643.) 

In  the  court  below  respondents  relied  largely  upon  the  case  of 
Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont.  126,  85  Pac.  874, 
as  establishing  their  right  to  an  injunction  in  this  case.  We 
think  that  decision  is  not  authority  here.  In  that  case  the  ques- 
tion was  concerning  an  injunction  pendente  lite  which  was  de^ 
cided  wholly  upon  the  complaint  filed  in  the  action.  "We  do 
not  deny  but  that  plaintifEs  in  this  case  with  the  proper  allega- 
tions in  their  complaint  and  upon  proper  showing  would  have 
been  entitled  to  an  injunction  pendente  lite.  Such  injunction 
might  be  continued  upon  the  final  hearing  if  plaintiffs  were 
found  to  be  entitled  thereto  upon  the  verdict  of  the  jury  and 
upon  the  finding  of  the  chancellor.  The  above  case  is  very; 
similar  to  the  case  of  Spencer  v.  New  York  R.  Co.,  62  Conn.  242, 
25  Atl.  350. 

Messrs.  Scharnikow  it  Paul,  for  Respondents,  submitted  a 
brief ;  Mr.  W.  J.  Paul  argued  the  cause  orally. 

Every  time  the  defendant  broke  the  fence  or  every  time  he 
crossed  over  the  land  he  was  guilty  of  breaking  and  entering 
the  plaintiffs'  close,  and  therefore  guilty  of  a  trespass.  {Men^ 
delson  v.  McKay,  144  Cal.  230,  103  Am.  St.  Rep.  78,  77  Pac. 
915;  McCusker  v.  Mitchell,  20  R.  I.  13,  36  Atl.  1123;  Pico  v. 
Colimas,  32  Cal.  578;  Pohlman  v.  Lohmeyer,  60  Neb.  364,  83 
N.  W.  201 ;  Lynch  v.  Egan,  67  Neb.  541,  93  N.  W.  775 ;  Hayois 
et  al.  V.  Salt  River  V.  C.  Co.,  8  Ariz.  285,  71  Pac.  944.)  If 
the  fence  was  an  obstruction  on  the  alleged  road,  it  was  a 
nuisance,  and  in  order  to  justify  defendant  in  removing  the 


45  Mont.]  Hahn  et  al.  t;.  Shaubut.  329 

same,  he  would  be  required  to  plead  the  fact  that  it  was  specially 
i  II jurious  to  him  and  set  out  the  facts  showing  the  same.  (Luhrs 
V.  Sturtevant,  10  Or.  170 ;  Siskiyou  L.  di  M.  Co.  v.  Bostel,  121 
Cal.  511,  53  Pac.  1118 ;  Smith  v.  Mitchell,  21  Wash.  536,  75  Am. 
St.  Rep.  858,  58  Pac.  667;  Cogswell  v.  New  York,  105  N.  Y. 
319,  11  N.  E.  518.)  A  party  relying  on  the  existence  of  a  pub- 
lic highway  to  justify  a  trespass  must  plead  the  facts  of  its 
creation  and  continued  existence.  {Churchill  v.  Louie,  135  Cal. 
608,  67  Pac.  1052  j  Pettingill  v.  Lawrence,  20  111.  App.  552; 
Suits  V.  Murdoch,  63  Ind.  73;  37  Cyc.  153,  and  cases  cited; 
State  V.  Auchard,  22  Mont.  14,  55  Pac.  361 ;  Pope  v.  Alexander, 
36  Mont.  82,  92  Pac.  205,  565.) 

In  the  case  of  Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont. 
126,  this  court  held  that  a  court  of  equity  had  the  power  in 
this  state  to  restrain  trespasses  of  a  repeated  and  threatened 
continued  repeated  nature,  where'it  would  require  a  multiplicity 
of  suits  to  redress  the  wrongs  and  where  irreparable  injury 
would  be  done.  In  that  case,  no  answer  had  been  filed,  but 
the  case  went  up  on  the  demurrer,  which,  for  the  purposes 
thereof,  admitted  all  the  facts  in  the  complaint,  and  it  was  held 
that  an  injunction  was  properly  issued.  Here  all  of  the  ma- 
terial allegations  of  the  complaint  are  admitted  by  the  answer. 
We  contend  that  the  cases  are  on  identically  the  same  basis,  and 
as  no  testimony  has  been  introduced  in  support  of  any  alleged 
affirmative  defense,  it  leaves  the  case  at  bar  in  exactly  the  same 
position  as  was  the  Musselshell  Cattle  Co.  Case.  (Lynch  v. 
Egan,  67  Neb.  541,  93  N.  W.  775 ;  Shaffer  v.  Stull,  32  Neb.  94, 
48  N.  W.  882;  Pohlman  v.  Lohmeyer,  60  Neb.  364,  83  N.  W. 
201 ;  Reaves  v.  Territory,  13  Old.  396,  74  Pac.  951 ;  Cowdery  v. 
State,  71  Kan.  450,  80  Pac.  953;  Shroyer  v.  Campbell,  31  Ind. 
App.  83,  67  N.  E.  193;  Smith  v.  MitcheU,  21  Wash.  536,  75 
Am.  St.  Rep.  858,  58  Pac.  667 ;  McCarty  v.  Oaston  Ridge  M.  dk 
M.  Co.,  144  Cal.  542,  78  Pac.  7;  Maggs  v.  Morgan,  30  Wash. 
604,  71  Pac.  188 ;  Lynch  v.  Metropolitan  Elevated  Ry.  Co.,  129 
N.  T.  274,  26  Am.  St.  Rep.  523,  15  L.  R.  A.  287,  29  N.  E.  315; 
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CogsweU  v.  New  York  etc,  B.  B.  Co.,  105  N.  Y.  319,  11  N.  B. 
518.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Plaintiffs'  complaint  originally  contained  two  causes  of  ac- 
tion — one  for  damages  alleged  to  have  been  sustained  by  reason 
of  the  acts  of  the  defendant  in  breaking  their  fence  and  entering 
upon  their  lands,  and  another  for  an  injunction  to  prevent  a 
repetition  of  shch  trespass.  The  parties  own  adjoining  acre 
property  in  Deer  Lodge  county,  with  a  line  fence  between,  which 
fence  was  constructed  by  the  plaintiffs.  In  their  second  cause 
of  action  they  allege  ''that  on  the  fourteenth  day  of  January, 
1911,  the  defendant  forcibly  broke  and  entered  upon  the  plain- 
tiffs' land  and  took  down  and  injured  and  destroyed  a  portion 
of  said  line  fence  owned  by  plaintiffs,  and  repeatedly  trespassed 
upon  and  crossed  over  the  lands  owned  by  plaintiffs;  •  •  • 
that  plaintiffs  repaired  said  fence  so  taken  down  and  removed 
and  injured  by  defendant,  and  thereafter  at  different  times, 
the  defendant  again  broke  down  and  took  down  said  fence  be- 
longing to  plaintiffs,  against  plaintiffs'  protest,  and  defendant 
frequently  repeated  said  action  and  threatens  to  continue  to 
repeat  said  action  in  trespassing  upon  plaintiffs' land;  •  •  • 
that  such  repeated  trespasses  of  defendant  would  require  a 
multiplicity  of  suits  to  restrain  defendant  from  committing  the 
same."  The  answer  of  defendant  to  the  second  cause  of  ac- 
tion admits  the  ownership  of  plaintiffs'  lands;  admits  that  they 
constructed  and  are  the  owners  of  the  division  line  fence;  ad- 
mits that  on  January  14,  1911,  defendant  broke  down,  injured 
and  destroyed  the  same;  ** admits  that  defendant  willfully  and 
forcibly  broke  down  and  took  down  said  fence  belonging  to 
the  plaintiffs,  against  the  protest  of  plaintiffs,  and  admits  that 
defendant  frequently  repeated  said  action  and  threatens  to  con- 
tinue the  said  action";  but  denies  that  he  thereby  trespassed 
or  threatened  to  trespass  upon  plaintiffs'  land.  As  an  affirma- 
tive defense  he  set  forth  that  for  ten  years  last  past  there  has 
been  a  public  road  running  through  plaintiffs'  lands  from  east 
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to  west ;  that  on  or  about  the  first  day  of  January,  1911,  plain- 
tiffs built  a  fence  across  said  public  hig^hway  on  the  division 
line  between  the  lands  of  the  parties  hereto,  which  fence  ob- 
structed the  highway  and  prevented  the  defendant  from  going 
upon  the  same  without  removing  the  fence ;  that  defendant  was 
entitled  to  the  free  use  and  benefit  of  the  highway,  and  "he  did 
then  and  there  on  the  fourteenth  day  of  January,  1911,  break 
down  a  portion  of  the  division  fence  which  crossed  over  and  was 
an  obstruction  to  said  public  highway."  He  further  alleged, 
in  effect,  that  there  was  no  other  way  for  him  to  get  to  and  from 
his  land.  The  aflSrmative  allegations  of  the  answer  were  put  in 
issue  by  reply.  When  the  cause  came  on  for  trial  a  jury  was 
first  impaneled  but  upon  plaintifi!s  dismissing  their  first  cause 
of  action,  the  jurors  were  discharged,  against  the  protest  of  the 
defendant,  and  the  court,  over  the  objection  of  the  defendant, 
directed  the  trial  to  proceed  upon  the  second  cause  of  action 
before  the  court  sitting  without  a  jury.  Thereupon  witnesses 
were  sworn  on  the  part  of  the  plaintiffs,  documentary  evidence 
was  introduced,  and  their  case  was  closed.  Defendant  inter- 
posed a  motion  for  a  nonsuit,  which  motion  was  overruled.  He 
then  submitted  the  case  to  the  court  **as  it  now  stands"  with- 
out introducing  any  evidence.  The  court  made  findings  of  fact 
and  drew  certain  conclusions  of  law  therefrom,  all  in  favor  of 
the  plaintiffs,  and  a  decree  of  injunction  was  entered  as  prayed 
for.  Defendant  appeals.  The  appeal  is  supported  by  the  judg- 
ment-roU  alone,  no  part  of  the  evidence  being  in  the  record. 

1.  It  is  contended  that  the  second  count  of  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
[1]  claim  is  advanced  that  the  facts  alleged  show  a  simple 
trespass,  and,  it  is  said,  **the  action  which  defendant  frequently 
repeated  and  which  he  threatens  to  continue,  refers  to  his  act 
of  breaking  down  the  fence.  To  say  that  this  complaint  seeks 
relief  by  injunction  against  defendant's  acts  of  crossing  over 
plaintiffs'  lands  would  be  to  go  outside  of  the  ordinary  uses 
of  the  English  language."  It  is  a  sufficient  answer  to  this 
contention  to  say  that  the  complaint  alleges  that  the  defendant 
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repeatedly  trespassed  upon  and  crossed  over  the  lands  of  the 
plaintiffs  and  ''at  different  times  maliciously,  willfully  and 
forcibly  broke  and  took  down  the  fence  belonging  to  plaintiffs 
and  frequently  repeated  said  action  and  threatens  to  repeat 
said  action  in  trespassing  upon  plaintiffs'  land  •  •  •  and 
said  trespasses  so  continued  and  threatened  to  be  continued  by 
defendant  were  willfully  and  maliciously  done  to  injure  the 
plaintiffs  •  •  •  and  such  repeated  trespasses  would  require 
a  multiplicity  of  suits  on  the  part  of  plaintiffs  to  restrain  the 
defendant  from  committing  the  same."  It  is  quite  clear  that 
the  trespasses  complained  of  are  the  acts  of  the  defendant  in 
going  upon  and  crossing  over  plaintiffs'  lands,  as  well  as  his 
acts  of  repeatedly  breaking  the  fence;  and  that  he  threatens 
to  continue  all  of  said  acts.  When  the  complaint  is  read  in  the 
light  of  the  affirmative  allegations  of  the  answer  it  is  apparent 
that  the  defendant  was  asserting  a  continuing  right  to  follow 
an  alleged  public  highway  across  the  lands  of  plaintiffs.  He 
had  an  opportunity  to  try  the  cause  on  its  merits  and  refused 
to  avail  himself  of  it.  Under  these  circumstances  we  shall  not 
scan  the  complaint  too  closely,  but  shall  give  it  the  most  liberal 
tonstruction  in  order  to  sustain  the  judgment. 

2.  The  court  found,  inter  alia,  that  on  the  fourteenth  day 
♦f  January,  1911,  defendant  ''forcibly  broke  and  entered  upon 
plaintiffs'  land  and  broke  down,  injured  and  destroyed  a  por- 
tion of  the  fence  owned  by  plaintiffs  and  went  over  and  drove 
over  plaintiffs'  land,  without  plaintiffs'  consent  and  without 
right,  and  thereafter"  the  defendant  again  broke  and  destroyed 
a  portion  of  the  fence  and  went  over  and  drove  over  plaintiffs' 
lands  without  plaintiffs'  consent  and  without  right,  and  de- 
fendant frequently  went  over  and  drove  over  plaintiffs'  land, 
and  continuously  did  so  to  the  damage  of  the  plaintiffs  •  •  *, 
and  the  injury  so  sustained  by  plaintiffs  is  irreparable,  because 
the  same  is  not  susceptible  of  complete  pecuniary  compensa- 
tion and  cannot  be  estimated  in  money,  and  the  said  repeated 
trespasses  would  require  a  multiplicity  of  suits  on  the  part  of 
plaintiffs  to  recover  damages  from  the  defendants  therefor/' 
eio. 
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It  is  now  contended  that  whether  or  not  a  trespass  was  com- 
mitted depended  wholly  upon  the  question  of  the  existence  of 
a  public  highway  at  the  place  in  controversy,  and,  it  is  said,  it 
has  been  the  uniform  holding  of  the  courts  that  the  existence 
of  a  public  highway,  when  put  in  issue  in  an  action  of  tres- 
pass, is  always  a  question  of  fact  for  a  jury.  Numerous  cases 
are  cited  to  support  the  contention,  but  we  find  no  necessity 
for  examining  them.  There  is  no  question  of  public  highway 
in  this  case  as  it  comes  to  this  court.  So  far  as  the  record  pre- 
sented to  us  discloses,  the  defendant  had  no  defense  to  the  action. 
He  could  not  refuse  to  oflfer  proof  of  the  aflSrmative  allegations 
of  his  answer  and  then  claim  a  purely  abstract  right  to  a  trial 
[2]  by  jury  after  having  admitted  all  of  the  allegations  of  the 
complaint.  It  was  his  duty  to  make  the  record  disclose  preju- 
dicial error.  Such  is  the  rule  in  this  state,  whatever  it  may  be 
in  other  jurisdictions.  (State  v.  Byrd,  41  Mont.  585,  111  Pac. 
407;  Knuckey  v.  Butte  El  Ry.  Co.,  ante,  p.  106,  122  Pac.  280.) 
So  far  as  we  know  he  has  suffered  no  prejudice  whatsoever. 
The  record  discloses  nothing  for  a  jury  to  determine.  The  only 
[3]  issue  presented  by  the  pleadings  was  as  to  the  existence 
of  a  public  highway  across  the  lands  of  the  plaintiffs.  While  it 
is  true  that  the  court  received  evidence  to  substantiate  the 
allegations  of  plaintiffs'  complaint,  there  was  no  necessity  for 
so  doing.  They  were  all  admitted.  The  defendant,  by  his  an- 
swer, assumed  the  burden  of  proving  the  existence  of  a  public 
highway.  In  the  absence  of  evidence  to  substantiate  his  af- 
firmative allegations,  the  court  might  well  have  entered  a  judg- 
ment for  the  plaintiffs  on  the  pleadings  rather  than  on  their 
evidence.  Defendant  raised  an  issue  of  justification,  and  hav- 
ing failed  to  offer  evidence  in  support  of  it,  he  has  no  cause  of 
complaint.    The  issue  was  abandoned  at  the  trial. 

The  judgment  is  affirmed. 

^Affirmed, 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Holloway 
concur. 

Behearing  denied  May  10,  1912. 
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STATE,  Respondent,  v.  MORRIS,  Appellant. 

(No.  3,110.) 
(Submitted  March  21,  1912.    Decided  Marcli  30,  1912.) 

[122  Pac.  917.] 

Physicians   and   Surgeons  —  Practicing    Without   Certificate — 
Pleading  and  Proof. 

1.  Where  aii  information  ehargiD|r  a  physician  with  practicing  his 
profession  without  having  first  obtained  a  certificate  permitting  him  to 
do  80  particularicea  the  offense,  the  evidence,  to  justify  a  conviction, 
must  sustain  the  charge  as  made,  otherwise  the  judgment  will  be  re- 
versed. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

P.  W.  Morris  was  convicted  of  practicing  medicine  and  sur- 
gery without  a  certificate  from  the  State  Board  of  Medical 
Examiners,  and  appeals.    Reversed  and  remanded. 

Mr.  Henry  C.  Stiff,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  submitted  a  brief  in  behalf 
of  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  information  in  this  case  charges  that  the  defendant,  with- 
out having  been  granted  a  certificate  to  practice  medicine  in 
this  state,  *'did  •  •  •  prescribe  and  direct  for  the  use  of 
one  Emma  Van  Orsdel,  a  person  then  and  there  afflicted  with 
a  certain  physical  ailment  of  the  body,  to  wit,  sickness  resulting 
from  pregnancy,  a  certain  appliance  or  apparatus,  to-wit,  a  cer- 
tain  surgical  instrument  commonly  known  as  and  called  forceps. 
•  •  •  M  rj^Yie  defendant  was  convicted,  and  has  appealed 
from  the  judgment  and  f ron^  an  order  denying  him  a  new  triaL 
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The  offense  against  which  the  statute  (Rev.  Codes,  sees.  1591, 
8544)  is  directed  is  practicing  medicine  or  surgery  without  a 
certificate  from  the  State  Board  of  Medical  Examiners.  The 
statute  is  in  very  broad  and  general  terms,  but  the  pleader 
J[l]  undertook  to  state  the  circumstances  of  the  offense  with  un- 
necessary particularity,  and  in  doing  so  confined  the  charge  to  a 
single  act,  viz,,  the  giving  of  a  particular  prescription,  and  the  evi- 
dence offered  upon  the  trial  fails  entirely  to  sustain  the  charge 
thus  made. 

The  judgment  and  order  are  reversed    and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Mr.  Chief  Justigb  Brantly  and  Mr.  Justice  Smith  concur. 


STATE  EX  RDL.  GILMORE,  Relator,  v.  DISTRICT  COURT 

BT  AL.,  Respondents. 

(No.  8,147.) 

(Submitted  March  23,  1912.    Decided  April  1,  1912.) 

[122  Pftc.  922.] 

Inheritance  Taxes — Nature  of  Imposition — Basis  of  Computd^ 
Hon — Certiorari, 

Inheritance  Taxes — Nature  of  Imposition. 

1.  An  inheritance  tax  is  not  an  imposition  upon  property,  but  a  duty 
levied  by  the  state  upon  the  right  to  receive  property  by  testamentary 
disposition  or  under  the  intestate  laws,  or  by  a  deed  or  instrument 
which  is  to  take  effect  at  or  after  the  death  of  the  testator. 

Same — ^Basis  of  Computation. 

2.  Section  7724,  Revised  Codes,  relating  to  inheritance  taxes,  pro- 
vides that  an  estate  valued  at  less  than  $7,500  shall  not  be  subject  to 
such  a  tax  where  the  estate  shall  pass,  inter  aZta,  to  brothers  and  sisters. 
The  clear  value  of  an  estate  was  $10,772.27,  distributable  among  dece- 
dent's four  brothers  and  sisters,  and  the  court  ordered  the  administrator 
to  pay  a  tax  at  the  rate  of  one  dollar  per  hundred  upon  that  amount. 
Meldf  on  certiorarif  that  the  order  was  proper,  since  the  basis  for  com- 
putation of  the  tax  is  the  clear  value  of  the  whole  estate,  and  not  that 
of  each  individual  legacy  or  distributive  share,  as  contfindfid  by  re- 
lator. 
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Original  application  by  H.  N.  Gilmore,  as  administrator  of 
the  estate  of  Samuel  Gilmore,  deceased,  for  certiorari  to  the 
District  Court  of  Custer  County  to  review  an  order  fixing  the 
amount  of  an  inheritance  tax.    Affirmed. 

Cause  submitted  on  brief  of  counsel  for  relator. 

Mr.  Herbert  A.  de  Lima,  for  Relator;  Mr.  George  F.  Farr,  of 
Counsel. 

Mr.  Albert  J.  Oalen,  Attorney  General,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

Certiorari  to  the  district  court  of  Custer  county.  Samuel  Gil- 
more  died  intestate  in  Custer  county  on  August  18,  1904.  His 
entire  estate,  as  appraised,  was  of  the  value  of  $43,664.72.  Of 
this  $20,302.22  consisted  of  personal  property.  After  the  pay- 
ment of  the  debts  of  the  decedent  and  expenses  of  administra- 
tion there  remained  personalty  consisting  of  cash  and  property 
of  the  clear  value  of  $10,772.27,  distributable  amoDg  the  four 
surviving  brothers  and  sisters  of  the  decedent.  On  May  29^ 
1911,  the  estate  being  ready  for  distribution,  upon  application 
by  the  administrator  for  an  order  fixing  the  amount  of  the  in- 
heritance tax,  if  any,  to  be  paid  by  him,  the  district  court  held 
that  the  real  estate  was  not  subject  to  any  tax,  but  that  the  per- 
sonal property  was  subject  to  a  tax  at  the  rate  of  $1  per  hun- 
dred, and  ordered  the  administrator  to  pay  to  the  treasurer  of 
Custer  county  $107.72,  the  amount  so  found  to  be  due  upon  the 
balance  to  be  distributed,  with  interest  thereon  from  the  date 
of  the  death  of  the  decedent  until  the  date  of  payment.  The 
administrator  being  advised  that  since  the  law  imposes  the  tax 
upon  the  distributive  shares,  and  not  upon  the  gross  amount  of 
the  personal  estate,  and  since  each  of  the  shares  is  less  in  amount 
than  $7,500,  the  tax  was  improperly  imposed,  and  instituted 
this  proceeding  to  have  the  order  annulled. 
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There  is  thus  presented  the  single  question  whether  the  pay- 
ment exacted  by  the  statute  is  to  be  computed  upon  the  clear 
value  of  the  estate  to  be  distributed,  or  upon  the  distributive 
shares  or  legacies^  as  the  case  may  be.  In  other  words^  the  ques- 
tion is,  whether  the  exemption  of  $7,500  is  to  be  construed  as 
referring  to  the  distributive  shares  instead  of  the  clear  value 
of  the  estate.  If  the  contention  of  counsel  for  relator  is  main- 
tainable, the  tax  in  question  was  improperly  imposed,  and  the 
order  must  be  set  aside.  To  determine  this  question,  it  becomes 
necessary  to  examine  the  portion  of  the  statute  making  the  im- 
position and  to  ascertain  the  purpose  which  the  legislature  in- 
tended to  accomplish  by  its  enactment.  The  portion  of  it  which 
it  is  necessary  to  construe  is  the  following: 

*'Sec.  1.  After  the  passage  of  this  Act,  all  property  which 
shall  pass  by  will  or  by  the  intestate  laws  of  this  state,  from 
any  person  who  may  die,  seised  or  possessed  of  the  same,  while 
a  resident  of  this  state,  or  if  such  decedent  was  not  a  resident 
of  this  state,  at  the  time  of  his  death,  which  property,  or  any 
part  thereof,  shall  be  within  this  state,  or  any  interest  therein 
or  income  therefrom,  which  shall  be  transferred  by  deed,  grant, 
sale  or  gift  made  in  contemplation  of  the  death  of  the  grantor 
or  bargainor,  or  intended  to  take  effect  in  possession  or  enjoy- 
ment after  such  death  to  any  person  or  persons,  or  to  any  body 
politic,  corporate,  in  trust  or  otherwise,  or  any  property,  which 
shall  be  in  this  state  or  the  proceeds  of  all  property  outiside  of 
this  state,  which  may  come  into  this  state,  and  which  ma}^  be  or 
should  be  distributed  in  this  state  to  any  such  heirs,  devisees 
or  legatees,  by  reason  whereof  any  person  or  corporation  shall 
become  beneficially  entitled  in  possession  or  expectancy,  to  any 
such  property,  or  to  the  income  thereof,  other  than  to  or  for 
the  use  of  his  or  her  father,  mother,  husband,  wife,  lawful  is- 
sue, brother,  sister,  the  wife  or  widow  of  the  son  or  the  husband 
of  a  daughter,  or  any  child  or  children  adopted  as  such  in  con- 
formity with  the  laws  of  the  state  of  Montana,  and  any  lineal 
descendant  of  such  decedent  bom  in  lawful  wedlock,  shall  be 
and  is  subject  to  a  tax  of  five  dollars  on  every  hundred  dollars 
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of  the  market  value  of  such  property,  and  at  a  proportionate 
rate  for  any  less  amount,  to  be  paid  to  the  treasurer  of  the 
proper  county  hereinafter  defined  for  the  use  of  said  county 
and  state  in  the  proportions  hereafter  stated;  and  all  admin- 
istrators, executors  and  trustees  shall  be  liable  for  any  and  all 
such  taxes  until  the  same  have  been  paid  as  hereinafter  di- 
rected. When  the  beneficial  interests  to  any  personal  property 
or  income  therefrom  shall  pass  to  or  for  the  use  of  any  father, 
mother,  husband,  wife,  child,  brother,  sister,  wife  or  widow  of 
the  son,  or  the  husband  of  a  daughter,  or  any  child  or  children 
adopted  as  such  in  conformity  with  the  laws  of  the  state  of 
Montana,  or  to  any  person  to  whom  the  deceased,  for  not  less 
than  ten  years  prior  to  death,  stood  in  mutually  acknowledged 
relation  of  a  parent,  or  to  any  lineal  descendant  born  in  law- 
ful wedlock;  in  every  such  case  the  rate  of  tax  shall  be  one 
dollar  on  every  hundred  dollars  of  the  clear  market  value  of 
such  property,  and  at  and  after  the  same  rate  for  every  less 
amount,  provided  that  an  estate  which  may  be  valued  at  a  less 
sum  than  seventy-five  hundred  dollars  shall  not  be  subject  to 
any  such  tax  or  duty.  In  all  other  cases  the  rate  shall  be  five 
dollars  on  each  and  every  hundred  dollars  of  the  clear  market 
value  of  all  property  and  at  the  same  rate  for  any  amount, 
provided  that  an  estate  which  may  be  valued  at  a  less  sum  than 
five  hundred  dollars  shall  not  be  subject  to  any  such  duties  or 
tax ;  provided,  further,  that  said  tax  shall  be  levied  and  collected 
upon  the  increase  of  all  property  arising  between  the  date  of 
death  and  the  date  of  the  decree  of  distribution,  and  upon  all 
estates  which  have  been  probated  before,  and  shall  be  distributed 
after  the  passage  and  taking  effect  of  this  Act.''  (Sess.  Laws 
1897,  p.  83;  Rev.  Codes,  sec.  7724.) 

Although  this  provision  has  several  times  been  examined  upnt) 
questions  touching  its  validity  on  constitutional  grounds  and 
to  ascertain  its  meaning  in  other  particulars,  the  question  now 
before  us  is  entirely  new.  The  nature  of  the  imposition  wm< 
considered  in  Oelstkorpe  v.  Furnell,  20  Mont.  299,  39  L.  R.  .\ 
170,  51  Pac.  267.    The  conclusion  was  reached  that  it  is  not  a 
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[1]  tax  upon  property,  but  a  duty  imposed  by  the  state  upon 
the  right  to  receive  property  by  testamentary  disposition  or 
succession,  or  by  any  deed  or  instrument  to  take  effect  at  or 
after  the  death  of  the  testator.  That  such  is  the  nature  of  the 
imposition  has  been  assumed  or  affirmed  by  later  decisions. 
(Hinds  V.  Wilcox,  22  Mont.  4,  55  Pac.  355;  In  re  Tuohy's  Es- 
tate, 35  Mont.  431,  90  Pac.  170 ;  State  ex  rel.  Floyd  v.  District 
Court,  41  Mont.  357,  109  Pac.  438.)  The  last  case  is  supposed 
by  some  of  the  district  judges  to  be  in  conflict  with  the  earlier 
decisions,  in  that  it  seems  to  hold  that  the  imposition  is  upon 
the  right  to  make  disposition  rather  than  upon  the  right  to  re- 
ceive or  take ;  but  that  this  notion  is  erroneous  is  apparent  when 
attention  is  given  to  the  questions  which  were  considered  and 
decided.  It  was  conceded  by  counsel  for  relator  that  the  tax 
in  question  in  that  case  was  properly  imposed  if  the  statute 
applies  to  estates  of  nonresidents.  The  questions  involved  were : 
(1)  In  ancillary  administration  proceedings  in  this  state  must 
distribution  be  made  by  the  state  court,  or  must  the  ancillary 
administrator  or  executor  deliver  the  whole  of  the  estate  to  the 
foreign  executor  t  And  (2)  whether  the  statute  provides  a  means 
by  which  the  tax  may  be  ascertained  and  collected.  It  is  true 
that  remarks  made  during  the  discussion  of  the  first  question 
indicate  an  opinion  that  the  imposition  is  upon  the  interest  of 
the  testator,  intestate,  or  grantor,  and  not  upon  the  legacies 
or  distributive  shares;  but  there  is  nothing  said  indicating  a 
change  of  the  court's  views  as  to  the  nature  of  the  imposition 
as  stated  in  previous  decisions,  or  the  basis  upon  which  the  tax 
must  be  computed.  In  none  of  the  previous  decisions  was  the 
question  now  under  consideration  involved. 

The  statute  is  ambiguous  in  many  of  its  expressions.  It  is 
difficult  to  ascertain  what  the  legislature  intended  to  designate 
as  the  basis  of  computation.  That  it  was  intended  to  be  a  reve- 
nue measure  is  clear,  not  only  from  the  fact  that  it  was  enacted 
at  a  time  when  there  was  need  for  additional  public  revenue, 
but  also  from  the  fact  that  the  collections  made  under  it  are 
devoted  generally  to  the  support  of  the  state  and  county  gov- 
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ernments.  Such  a  construction  must,  therefore,  be  given  it  as 
will  render  it,  so  far  as  may  be,  effective  for  this  purpose; 
and  since  all  property,  with  the  exceptions  mentioned,  is  made 
subject  to  the  tax,  the  rule  is  to  be  observed  that  all  estates 
received  by  testamentary  disposition  or  under  the  law  of  suc- 
cession are  subject  to  the  imposition,  except  so  far  as  they  are 
specifically  exempted. 

In  the  construction  of  such  statutes  the  question  has  gener- 
ally been,  as  here,  whether  the  exemptions  made  refer  to  the 
estate  of  the  decedent  or  to  the  share  of  the  legatee  or  dis- 
£2]  tributee.  Our  statute  is  modeled  after  the  law  of  New  York 
enacted  in  1885  (Laws  1885,  Chap.  483).  (State  ex  rel,  Floyd 
V.  District  Court,  supra.)  The  court  of  last  resort  of  that  state, 
in  considering  the  words  ** estate"  and  ** property,"  used  in  the 
same  connection  as  they  are  used  in  our  own  Act,  construed 
them  as  referring  to  specific  legacies  or  distributive  shares,  and 
not  the  whole  estate,  unless  the  whole  descended  to  collaterals. 
{In  re  Cager,  111  N.  Y.  343,  18  N.  E.  866 ;  In  the  Matter  of 
Bowe,  112  N.  Y.  100,  2  L.  R.  A.  825,  19  N.  E.  513.)  In  the 
latter  case  it  was  said  with  reference  to  a  limitation  of  $500, 
where  our  statute  fixes  it  at  $7,500:  **We  think  that  applies 
to  the  portion  of  the  property  passing  to  the  legatee  or  devisee, 
and  not  to  the  whole  estate  left  by  the  testatrix.  The  tax  is 
not  imposed  upon  the  estate  of  which  she  was  seised  or  pos- 
sessed, but  only  upon  so  much  of  it  as  passes  to  certain  persons, 
not  all  persons  or  any  person;  and,  although  the  executor  is 
required  to  pay  the  tax,  he  is  to  deduct  it  from  the  particular 
legacy,  and  cannot  *  deliver  or  be  compelled  to  deliver  any 
specific  legacy  or  property  subject  to  tax  to  any  person  until 
he  shall  have  collected  the  tax  thereon.'  "  In  a  revision  of  this 
Act  and  later  amendatory  provisions  in  1892,  by  what  is  known 
as  the  ** Transfer  Tax  Act"  (Laws  1892,  Chap.  399),  the  legis- 
lature added  a  section  declaring  that  the  words  "estate"  and 
** property,"  as  used  in  the  revision,  should  be  taken  to  mean 
the  **  property  or  interest  of  the  testator,  intestate,  grantor,  bar- 
gainor or  vendor  passing  or  transferred,    •    •    •    ^j^^  ^q^  ^ 
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the  property  or  interest  therein  passing  or  transferred  to  in- 
dividual legatees,  devisees,  heirs,  next  of  kin,  grantees,  donees 
or  vendees" — ^thus  showing  a  purpose  to  obviate  the  interpre- 
tation given  to  these  terms  by  the  court  in  the  cases  cited.  This 
indicates,  persuasively  at  least,  that  it  was  the  purpose  of  the 
legislature  when  it  formulated  the  Act  that  these  terms  should 
be  given  the  meaning  assigned  to  them  in  the  later  Act.  In 
any  event,  the  appellate  court  in  construing  the  new  enactment 
held  that,  while  the  theory  of  the  tax  theretofore  defined  as 
an  imposition  upon  the  right  to  take  or  receive  by  testamentary 
disposition  or  succession  remained  unchanged  by  the  later  legis- 
lation, the  whole  estate  disposed  of  must  be  made  the  basis 
of  computation,  instead  of  the  share  of  the  legatee  or  distrib- 
utee.    {Matter  of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311.) 

The  statute  of  1887  (P.  L.  79)  of  Pennsylvania  is  very  similar 
to  the  New  York  statute  of  1885,  and  hence  to  our  own.  In  the 
general  designation  of  the  subjects  to  which  the  Act  applies, 
it  employs  the  expression  ''all  estates  of  every  kind  passing 
from  any  person  by  will,"  etc.,  whereas  our  Act  uses  the  ex- 
pression, **all  property  which  shall  pass  by  will,"  etc.  The 
clause  providing  for  the  exemption  except  in  the  amount  named 
18  the  same  as  that  employed  in  our  own  statute.  In  the  case 
of  HowelVs  Estate,  147  Pa.  IMr,  23  Atl.  403,  it  was  contended 
that  the  expression  ''aU  estates"  referred  to  legacies  and  dis- 
tributive shares,  and  not  to  the  clear  value  of  the  estate  of  the 
decedent.  The  court  refused  to  sustain  the  contention  and  held 
that  the  liability  for  the  tax  was  to  be  ascertained,  not  by  the 
amount  of  the  legacy  or  distributive  share,  but  by  the  clear 
value  of  the  estate  passing  to  the  persons  or  bodies  corporate 
not  exempt  from  taxation.  The  term  ** estate"  is  not  in  popular 
parlance  more  comprehensive  in  meaning  than  the  term,  "prop- 
erty." As  used  in  our  statute,  the  two  seem  to  be  synonymous, 
and  so  the  Pennsylvania  court  held  in  the  case  cited. 

There  are  many  ambiguities  found  in  the  different  sections 
of  the  Act.  Some  of  the  expressions  employed  sustain  the 
earlier  view  of  the  court  of  New  York,  and  others  the  con- 
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trary  view.  For  illustration:  In  section  1  an  exemption  is 
made  of  estates  which  may  be  valued  at  a  less  sum  than  $500. 
Soy  also,  the  increase  in  the  value  of  all  property  is  made  subject 
to  the  tax.  So  are  made  subject  to  it  all  estates  which  have 
been  probated  before,  and  shall  be  distributed  after,  the  passage 
and  taking  effect  of  the  Act.  In  section  3,  when  a  bequest 
or  devise  is  made  to  the  executor  or  trustee,  in  lieu  of  commis- 
sions and  allowances,  or  he  is  made  residuary  legatee,  the  be« 
quest  or  devise  is  subject  to  the  tax  if  it  exceeds  a  reasonable 
compensation.  By  section  4  the  tax  is  due  and  payable  at  the 
date  of  the  death  of  the  decedent.  Section  6  requires  the  exec- 
utor, administrator,  or  trustee  having  in  charge  a  legacy  or  trust 
to  deduct  the  tax  from  it  or  collect  it  from  the  legatee  or  person 
entitled.  Under  section  7  the  executor,  administrator,  or  trus- 
tee has  power  to  sell  property  of  the  decedent  to  obtain  funds 
to  pay  the  tax.  These  provisions  are  sufficient  for  illustrative 
purposes. 

In  view  of  the  manifest  purpose  of  the  legislation,  we  think 
the  terms  ** property"  and  ** estate,"  as  used  in  the  section, 
supra,  should  be  assigned  the  meaning  given  them  by  the  legis- 
lature of  New  York  and  by  the  Pennsylvania  court,  and  that 
the  uncertainties  and  ambiguities  found  in  the  sections  of  the 
Act  providing  the  means  of  administration  should  be  so  resolved 
as  to  harmonize  them  with  this  purpose.  Otherwise,  as  a  rev- 
enue measure,  the  legislation  would  fail  in  effective  accomplish- 
ment because  the  tax  could  in  almost  all  cases  be  entirely 
averted. 

We  are  aware  that  other  courts  have  reached  a  different  con- 
elusion  upon  similar  statutes  (People  v.  Koenig,  37  Colo.  283, 
11  Ann.  Cas.  140,  85  Pac.  1129 ;  Knowlton  v.  Moore,  178  U.  S. 
41,  44  L.  Ed.  969,  20  Sup.  Ct.  Rep.  747) ;  but  the  view  which 
we  have  adopted  seems  to  be  more  in  harmony  with  the  policy 
of  the  enactments.  We  apprehend  that  no  difficulty  will  be 
encountered  in  computing  the  tax.  It  was  said  in  State  ex  rel, 
Floyd  V.  District  Court,  supra:  **It  may  be  that,  when  the  time 
comes  to  fix  the  amount  to  be  paid,  a  part  of  it  will  have  to 
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be  fixed  at  one  rate  and  a  part  at  another,  according  as  the  re- 
lationship of  the  legatees  to  the  testator  is  made  to  appear. 
Such  a  proportion  of  the  amount  as  will  go  to  the  favored  class, 
if  any  of  the  legatees  fall  within  that  class,  will  be  subject  to 
the  tax  at  the  lower  rate  and  the  rest  at  the  higher  rate; 
but  these  proportions  will  be  easily  ascertainable  when  the 
facts  appear."  This  view  leaves  the  tax  still  a  duty  upon 
the  privilege  of  taking  or  receiving,  but  at  the  same  time 
it  renders  the  legislation  effective  for  the  purpose  for  which  it 
was  enacted. 
The  order  of  the  district  court  is  affirmed. 

'Affirmed. 

Mb.  Justice  Smith  and  Mb.  'Justice  Holloway  concur. 


STATE,  Ekspondent,  v.   HAMMOND  PACKING   CO., 

Appellant. 

(No.  3,106.) 
(Submitted  March  20,  1912.    Decided  AprU  3,  1912.) 

[123  Pac.  407.] 

Taxation — Licenses — Oleomargarine — Constitution — Unifonmtjf 
Clause — Interstate  Commerce. 

Licenses — Occupations — Constitutional  Law. 

1.  Section  1,  Article  XII,  of  the  Constitution,  which  authorizes  a  state 
license  tax  on  persons  and  corporations,  does  not  require  aU  occupations 
to  be  taxed  equally. 

Same — Power  of  Legislature. 

2.  The  legislature  has  power  to  single  out  dealers  in  anj  commodity 
and  compel  them  to  pay  a  license,  and  if  the  burden  fklls  upon  aU 
such  dealers  alike,  no  one  of  them  may  complain  of  it  as  repugnant 
to  the  uniformity  clause  of  the  Constitution. 

Same — Statutes — Constitutionality — Interstate  Commerce. 

3  &  4.  Held,  that  section  2763,  Revised  Codes,  providing  that  dealers 
in  oleomargarine,  butterine,  etc,  must  pay  a  license  fee  of  one  cent  per 
pound  on  all  such  merchandise  sold,  is  not  obnoxious  to  the  Constitution, 
nor  repugnant  to  clause  3,  section  8  of  Article  I  of  the  United  States 
Constitution,  giving  to  Congress  the  power  to  regulate  commerce  among 
the  several  states. 
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Appeal  from  District  *  Court,  Silver  Bow  County;  John  B, 
McClernan,  Judge. 

Action  by  the  state  against  the  Hammond  Padiing  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Messrs,  Chinn,  Bosch  &  Holly  and  Mr.  W,  W,  Patterson^  sub- 
mitted a  brief  in  behalf  of  Appellant.  Mr.  M.  S.  Chinn  argued 
the  cause  orally. 

Where  a  license  tax  is  imposed,  and  there  is  no  provision  of 
law  for  any  supervision,  control  or  regulation  of  the  business, 
unless  the  business  is  of  such  a  nature  that  it  can  be  restricted 
or  prohibited,  the  tax  will  be  considered  as  having  been  imposed 
in  the  exercise  of  the  taxing  power  of  the  state.  {Brenn^n  v. 
City  of  Titusville,  153  U.  S.  289,  38  L.  Ed.  719,  14  Sup.  Ct. 
Rep.  829;  State  v.  Ashhrook,  154  Mo.  375,  77  Am.  St.  Rep.  765, 
48  L.  R.  A.  265,  55  S.  W.  627;  Pobst  Brewing  Co.  v.  City  of 
Terre  Haute,  98  Fed.  330;  Stote  v.  Moore,  113  N.  C.  697,  18 
S.  E.  342;  /n  re  Nichols,  48  Fed.  164.) 

The  Constitution  provides  two  methods  of  taxation  for  the 
purpose  of  revenue — one  a  tax  upon  property,  and  the  other  a 
license  tax  upon  persons  and  corporations  doing  business. 
These  methods  are  exclusive,  as  already  shown.  There  is  no 
authority  to  tax  the  right  to  sell  an  article,  except  as  the  busi- 
ness of  which  the  sale  of  the  article  is  an  incident  may  be 
taxed.  A  tax  upon  the  sale  of  an  article  is  a  tax  upon  the 
article  itself  and  a  property  tax.  {Brown  v.  Maryland,  12 
Wheat.  (U.  S.)  419,  444,  6  L.  Ed.  678 ;  City  of  Brookfield  v. 
Tooey,  141  Mo.  619,  43  S.  W.  387;  Commonwealth  v.  Brown, 
91  Va.  762,  28  L.  R.  A.  110,  21  S.  E.  762.)  If  the  tax  is  a  prop- 
erty tax,  it  is  clearly  illegal,  for  the  reason  that  the  statute,  in 
placing  the  same  tax  upon  each  sale  regardless  of  the  value 
of  the  article  sold,  violates  the  constitutional  provision  requir- 
ing uniformity  in  taxation  of  property.  The  citation  of  au- 
thorities to  this  proposition  seems  unnecessary. 
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As  a  license  tax  for  revenue  solely,  it  is  illegal  by  virtue  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States.  The  classification  of  persons  and  corporations  engaged 
in  selling  the  articles  referred  to  as  a  separate  class  is  arbitrary 
and  unwarranted.  When  it  is  considered  that  oleomargarine 
is  a  wholesome  article  of  food,  and  is  used  for  the  same  purpose 
as  butter,  lard  and  cottolene,  with  which  articles  it  comes  in 
competition,  no  reason  can  be  asigned  for  classifying  it  in  a 
separate  class.  (See  State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo. 
375,  77  Am.  St.  Rep.  765,  48  L.  R.  A.  265,  55  S.  W.  627 ;  BelVs 
Gap  B.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33  L.  Ed.  892,  10 
Sup.  Ct.  Rep.  533 ;  Oulf  G.  &  S.  F.  B.  Co.  v.  Ellis,  165  U.  S.  150, 
41  L.  Ed.  666,  17  Sup.  Ct.  Rep.  255;  Limestone  Co.  v.  Fagley, 
187  Pa.  193,  67  Am.  St.  Rep.  579,  42  L.  R.  A.  442,  40  Atl.  977 ; 
Commonwealth  v.  Taylor  (Ky.),  38  S.  W.  10;  Car  Co.  v.  State, 
64  Tex.  274,  53  Am.  Rep.  758 ;  In  re  Flukes,  157  Mo.  125,  80  Am. 
St.  Rep.  619,  51  L.  R.  A.  176,  57  S.  W.  545;  St.  Louis  v.  Bus- 
sell,  116  Mo.  248,  20  L.  R.  A.  721,  22  S.  W.  470;  State  v.  Loomis, 
115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350.)  The  fact  that 
oleomargarine  is  manufactured  from  oleaginous  substances,  and 
is  not  a  dairy  product,  is  no  reason  why  is  should  not  be  al- 
lowed to  enter  into  competition  with  butter,  its  rival,  on  fair 
terms.  If  butter  is  sold  as  butter  and  oleomargarine  is  sold 
as  a  substitute  for  butter,  then  one  product  is  given  no  advan- 
tage over  the  other,  but  the  imposition  of  a  tax  of  one  cent 
per  pound  on  the  sale  of  oleomargarine  is  plainly  a  discrimina^ 
tion  in  favor  of  butter.  {State  v.  Hanson,  84  Minn.  42,  54  L. 
R.  A.  468,  86  N.  W.  768.) 

The  statute  creates  a  monopoly.  It  will  be  noted  that  the 
statute  imposes  a  tax  of  one  cent  per  pound  for  each  of  the 
articles  sold.  The  tax  is  not  imposed  for  the  first  sale  made, 
but  for  each  sale.  The  manufacturer  must  pay  the  tax,  then 
the  wholesale  dealer,  and  then  the  retail  dealer.  The  tax  is 
in  restraint  of  trade,  prohibitive,  and  against  public  policy, 
(BarUng  v.  West,  29  Wis.  307,  9  Am.  Rep.  576;  City  of  Car- 
roUton  Y.  Bazette,  159  lU.  284,  31  L.  R.  A.  522,  42  N.  E.  837; 
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Sipe  V.  Murphy,  49  Ohio  St.  536,  17  L.  R.  A.  184,  31  N.  E.  884; 
Connoly  v.  Vyiian  Sewer  Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679, 
22  Sup.  Ct.  Rep.  431 ;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  Ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Morton  v.  Mayor  etc.  of  Mor 
con.  111  Ga.  162,  50  L.  R.  A.  485,  36  S.  E.  627.) 

The  statute  is  an  unreasonable  interference  with  interstate 
commerce.  {Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  Ed.  128,  10 
Sup.  Ct.  Rep.  681;  Plumley  v.  Commonwealth,  155  U.  S.  461, 
39  L.  Ed.  223-225,  15  Sup.  Ct.  Rep.  154;  Schollenberger  ▼. 
Pennsylvania,  171  U.  S.  1,  43  L.  Ed.  49,  18  Sup.  Ct.  Rep.  757 ; 
City  of  St.  Louis  v.  Wortman,  213  Mo.  131,  112  S.  W.  520"524; 
McAllister  v.  State,  94  Md.  290,  50  Atl.  1046 ;  Fox  v.  State,  89 
Md.  381,  73  Am.  St.  Rep.  193,  43  Atl.  775.)  As  the  oleomar- 
garine in  question  was  brought  into  this  state  only  for  the  pur- 
pose of  sale,  a  tax  on  each  sale  is  a  tax  on  the  article  itself,  and 
the  burden  thus  placed  on  interstate  commerce  is  self-evident. 
(Brown  v.  Maryland,  12  Wheat.  (U.  S.)  419,  6  L.  Ed.  678;  Cook 
V.  Penns^ylvania,  97  U.  S.  566,  24  L.  Ed.  1015.)  The  fact  that 
the  statute  in  this  case  applies  to  all  sales  of  all  oleomargarine, 
wherever  manufactured,  does  not  meet  the  objection  we  are 
considering.  {Sta;te  y.  Barber,  136  U.  S.  313,  34  L.  Ed.  455, 
10  Sup.  Ct.  Rep.  862 ;  Voight  v.  Wright,  141  U.  S.  62,  35  L.  Ed. 
638,  11  Sup.  Ct.  Rep.  855 ;  American  Fertilizer  Co.  v.  Board  of 
Agriculture,  43  Fed.  609;  Ex  parte  Scott,  66  Fed.  45.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  submitted  a  brief  in  behalf  of 
Respondent. 

The  question  of  the  power  of  the  state  in  the  respects  herein 
involved  is  fully  discussed  in  McLean  v.  Arkansas,  211  U.  S.  539, 
53  L.  Ed.  315,  29  Sup.  Ct.  Rep.  206,  and  cases  there  cited. 
The  statute  in  question  applies  indiscriminately  to  every  person, 
company  or  corporation  selling  oleomargarine,  and  the  supreme 
court  of  the  United  States  has  in  the  case  above  cited  and  many 
others  therein  referred  to  held  that  the  exercise  by  the  state 
of  the  power  of  regulating  or  licensing  is  not  an  invasion  of 
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the  federal  Constitution.  The  power  of  the  state  has  been  spe- 
cifically recognized  by  the  Congress  of  the  United  States  and 
in  the  Act  of  Congress  approved  February  9,  1902,  32  Statutes 
at  Large,  193,  which  Act  deals  specifically  with  oleomargarine, 
etc.,  and  imposes  a  certain  license  tax  thereon.  This  Act  of 
Congress  imposes  a  tax  upon  oleomargarine  of  ten  cents  per 
pound  where  the  same  is  colored  to  imitate  butter,  ana  of  one- 
fourth  of  one  cent  per  pound  where  the  same  is  not  colored. 
The  police  and  licensing  powers  of  the  state  are  as  great  within 
the  limits  of  the  state  as  are  the  powers  of  Congress  within 
the  territory  subject  to  the  jurisdiction  of  the  United  States. 
If,  then,  this  law  of  the  state  (section  2763)  is  void  as  being 
an  invasion  of  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States,  the  law  of  Congress  must  also  be  void  for 
the  same  reason.  Yet,  the  supreme  court  has  twice  sustained 
the  constitutionality  of  the  law  of  Congress.  (McCray  v. 
United  States,  195  U.  S.  27,  1  Ann.  Cas.  561,  49  L.  Ed.  78,  24 
Sup.  Ct.  Rep.  769 ;  Cliff  v.  United  States,  195  U.  S.  159,  49  L. 
Ed.  139,  25  Sup.  Ct.  Rep.  1.), 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  alleges  that  at  all  times  men- 
tioned the  defendant  was  an  Illinois  corporation,  doing  business 
in  the  county  of  Silver  Bow  and  state  of  Montana;  ''that  on 
the  first  day  of  January,  1904,  and  upon  each  succeeding  day 
subsequent  thereto,  in  the  years  1904  and  1905,  in  the  county 
of  Silver  Bow,  state  of  Montana,  the  defendant  did  attempt  to 
carry  on,  and  then  and  there  carried  on,  the  business  of  selling 
oleomargarine,  butterine,  and.  imitation  of  cheese."  It  is  fur- 
ther alleged  that,  between  the  dates  mentioned,  the  defendant 
sold  certain  quantities  of  oleomargarine,  butterine,  and  imita- 
tion of  cheese,  and  has  failed  to  pay  the  license  required  by  law 
for  carrying  on  said  business.  The  answer  admits  the  corporate 
character  of  the  defendant  and  that  during  the  times  men- 
tioned it  was  doing  business  in  Silver  Bow  county.    It  denies 
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that  the  defendant  sold  any  butterine  or  imitation  of  cheese, 
and  then  further  alleges  as  follows : 

(1)  ^'That  at  all  the  times  in  the  complaint  mentioned  the  de- 
fendant had  a  warehouse  and  fixed  place  of  business  in  Silver 
Bow  county,  Mont.,  and  carried  on  in  said  county  the  business 
of  selling  oleomargarine  and  other  products  and  merchandise. 
That  at  said  place  of  business  in  said  county,  between  the  first 
day  of  January,  1904,  and  the  31st  day  of  December,  1905,  the 
defendant  transacted  the  following  business,  to  wit:  Defend- 
ant sold  and  delivered  between  said  dates  40,656  pounds  of  oleo- 
margarine in  said  county  of  Silver  Bow,  state  of  Montana. 

^'  (2)  That  all  of  said  oleomargarine  was  manufactured  outside 
of  the  state  of  Montana,  at  the  city  of  Chicago,  state  of  Illinois, 
and  the  same  was  contained  in  packages  ranging  from  10  to 
60  pounds,  and  shipped  from  the  defendant's  factory  at 
Chicago,  111.,  to  the  defendant's  warehouse  in  Silver  Bow  county, 
Mont.,  in  said  packages. 

'^(3)  That  all  of  the  said  oleomargarine  was  stored  in  the 
defendant's  warehouse  in  Silver  Bow  county,  Mont.,  in  the 
same  packages  in  which  it  was  shipped,  and  was  thereafter  sold 
and  delivered  by  defendant  in  such  packages  direct  from  said 
warehouse  in  Silver  Bow  county  to  the  customer  and  purchaser 
thereof,  and  all  the  said  sales  and  deliveries  were  made  in  Sil- 
ver Bow  county,  Mont. 

^'(4)  That  no  part  of  said  oleomargarine  herein  mentioned 
was  ordered  or  purchased  by  said  customers  until  after  the 
arrival  of  the  same  in  the  said  county  of  Silver  Bow  and  stor- 
age of  the  same  in  defendant's  warehouse  as  aforesaid,  and  that 
none  of  said  oleomargarine  was  shipped  from  outside  the  state 
of  Montana  direct  to  any  customer,  or  upon  any  previous  order 
of  any  customer. 

*'{5)  Defendant  further  alleges  that  section  4064  of  the  Po- 
litical Code  of  Montana  is  in  violation  of  and  in  conflict  with 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,  in  that  the  efEect  thereof  is  to  deprive  this  defendant 
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of  its  property  without  due  process  of  law  and  to  deny  to  this 
defendant  the  equal  protection  of  the  laws." 

The  district  court  entered  a  judgment  on  the  pleadings  in 
favor  of  the  state  of  Montana,  for  the  sum  of  $406.56  with  in- 
terest.   Defendant  appeals. 

The  sole  question  presented  to  this  court  is  as  to  the  consti- 
tutionality  of  paragraph  13  of  section  4064  of  the  Political 
Code  of  1895,  as  amended  by  House  Bill  No.  80,  Laws  of  1901, 
page  144  (Rev.  Codes,  sec.  2763),  under  which  the  license  was 
demanded,  which  reads  as  follows:  ^^(13)  Every  person,  com- 
pany or  corporation  selling  oleomargarine,  butterine  or  imita- 
tion of  cheese  shall  pay  a  license  fee  of  one  cent  per  pound  for 
all  these  articles  sold."  Appellant  contends  that  the  law  is 
unconstitutional  for  the  following  reasons : 

(1)  Because  it  is  not  a  valid  exercise  of  the  police  power  of 
the  state. 

(2)  It  is  not  a  valid  exercise  of  the  taxing  power  of  the  state, 
for  the  reason  that  section  1,  Article  XII,  of  the  state  Constitu- 
tion, only  authorizes  the  legislature  to  tax  property  and  to  im- 
pose a  license  tax  on  persons  and  corporations  doing  business 
in  this  state.  It  is  said  that  the  authority  to  tax  for  the  purpose 
of  raising  revenue  is  limited  by  this  section,  which  authorizes 
but  one  license  tax  for  doing  business. 

(3)  It  is  in  conflict  with  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  which  declares  that  no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

(4)  It  creates  a  monopoly  in  restraint  of  trade. 

(5)  It  is  an  unreasonable  interference  with  interstate  com- 
merce. 

Specifically  stated,  the  objections  to  the  law  as  a  revenue 
measure  are  as  follows,  quoting  from  the  brief  of  counsel  for  the 
appellants 
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(1)  Because,  if  a  license,  it  is  not  a  tax  imposed  upon  per- 
sons or  corporations  doing  business,  but  is  a  tax  imposed  upon 
persons  and  corporations  selling  the  articles  mentioned,  which 
of  itself  does  not  constitute  doing  business. 

*'  (2)  Because,  if  a  property  tax,  it  is  in  violation  of  the  uni- 
formity clause  of  the  Constitution. 

'^(3)  Because  the  classification  made  is  unwarranted  and  ar- 
bitrary and  does  not  rest  upon  any  reasonable  foundation,  in 
consequence  of  which  the  statute  is  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States. 

"(4)  Because  the  purpose  of  the  statute  is  to  prohibit  and 
restrain  the  sale  of  the  articles  mentioned,  under  the  guise  of 
a  tax  for  revenue. 

'*(5)  Because  the  tax  is  prohibitive,  and  therefore  in  viola- 
tion of  the  right  to  liberty,  guaranteed  by  the  Constitution. 

"(6)  Because  it  is  vicious  class  legislation,  clearly  discrim- 
inatory, and  intended  to  confer  upon  those  making  and  selling 
dairy  products  a  monopoly." 

It  is  claimed  that  the  affirmative  allegations  of  the  answer 

« 

raised  a  material  issue  of  fact,  or,  at  any  rate,  that  the  motion 
for  judgment  on  the  pleadings  admitted  the  truth  thereof,  and, 
as  this  contention  is  not  disputed  by  the  attorney  general  in 
his  brief,  we  may  assume  that  the  allegations  of  the  answer  are 
true.  We  find  in  the  answer,  however,  no  aMegation  to  justify 
the  conclusion  that  the  statute  grants  a  monopoly  in  restraint 
of  trade;  nor  that,  in  application,  it  does  not  operate  equally 
upon  all  persons  in  like  situations  or  engaged  in  like  pursuits; 
nor  that  it  discriminates,  in  its  operation,  against  the  appellant, 
or  in  favor  of  others  dealing  in  similar  commodities,  or  other 
commodities,  such  as  butter, 

1.  We  shall  assume  that  the  Act  imposes  a  license  tax  for  the 
purpose  of  raising  revenue;  that  no  attempt  is  made  to  impose 
a  property  tax;  and  that  it  is  not  a  police  regulation;  also, 
that  oleomargarine  is  a  pure  and  wholesome  article  of  food  and 
commerce,  the  sale  of  which  cannot  be  prohibited  by  law,  either 
directly  or  by  indirection.    The  sole  contention  of  the  attorney 
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general  is  that  the  law  may  be  upheld  as  a  measure  exacting  a 
license  fee  from  those  engaged  in  the  business  of  selling  oleo- 
margarine. 

The  Act  places  dealers  in  oleomargarine,  butterine,  and  imi- 
tation of  cheese  in  a  class  by  themselves  for  the  purpose  of  cal- 
culating a  portion  of  the  license  fee  to  be  paid  by  vendors  of 
goods,  wares,  and  merchandise.  Section  1  of  Article  XII  of 
the  state  Constitution  reads,  in  part,  as  follows:  **  •  •  • 
The  legislative  assembly  may  also  impose  a  license  tax,  both 
upon  persons  and  upon  corporations  doing  business  in  the 
[1]  state."  The  legislature  is  not  required  to  tax  all  occu- 
pations equally  or  uniformly.  (State  ex  rel.  Sam  Toi  v.  French, 
17  Mont.  54,  30  L.  R.  A.  415,  41  Pac.  1078.)  The  classification 
does  not  on  its  face  appear  to  be  arbitrary,  unreasonable,  or 
unjust.  The  legislature  has  power  to  single  out  dealers  in  oleo- 
margarine, butterine,  or  imitation  of  cheese,  and  compel  them 
to  pay  a  license,  and  if  the  burden  falls  upon  all  such  dealers 
£2]  alike,  no  one  of  them  is  aggrieved.  {Quong  Wing  v. 
Kirkendallf  39  Mont.  64,  101  Pac.  250;  Cunningham  v.  North- 
western Imp.  Co.,  44  Mont.  180,  119  Pac.  554.) 

During  the  period  mentioned  in  the  complaint,  section  4064, 
Political  Code,  as  amended  by  the  Laws  of  1901,  was  in  force. 
[3]  So  much  of  that  section  as  is  material  here  reads  as  follows : 
**Sec.  4064.  Every  person  who  at  a  fixed  place  of  business 
sells  any  goods,  wares  and  merchandise,  drugs  or  medicines, 
jewelry  or  wares  of  precious  metals,  whether  on  commission 
or  otherwise,  and  all  butchers,  must  obtain  from  the  county 
treasurer  of  the  county  in  which  the  business  is  transacted, 
and  for  each  branch  of  such  business,  [a]  license,  and  pay  quar- 
terly therefor  an  amount  of  money  to  be  determined  by  the 
class  in  which  such  person  is  placed  by  the  county  treasurer; 
such  business  to  be  classified  and  regulated  by  the  amount  of 
the  monthly  average  sales  made  or  hiring  done,  and  at  the  rate 
following:  Those  who  are  estimated  to  make  average  monthly 
sales  to  the  amount:  (1)  Of  one  hundred  thousand  dollars 
or  more,  constitute  the  first  class,  and  must  pay  seventy-five 
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dollars  per  month.  [Paragraphs  2  to  12  provide  for  the  pay- 
ment of  graduated  licenses  of  from  sixty  dollars  to  one  dollar, 
dependent  upon  the  amount  of  monthly  sales.  Paragraph  13 
is  the  one  we  have  under  consideration.]  (14)  Every  person 
who  keeps  a  public  weighing  or  platform  scales  for  hire  shall 
pay  a  license  of  ten  dollars  per  year.  (15)  Every  person  or 
persons  who  is  engaged  in  the  business  of  selling  cigarettes, 
cigarette  paper  or  materials  used  in  the  making  of  cigarettes, 
except  tobacco,  shall  pay  a  license  of  ten  dollars  per  month, 
in  addition  to  any  other  license  herein  provided  for."  Pank 
graph  15  is  evidently  a  police  regulation,  as  well  as  a  revenue 
measure. 

It  is  contended  that  in  enacting  section  4064,  supra,  and 
kindred  sections,  the  legislature  exhausted  the  power  to  im- 
pose licenses  given  it  by  the  Constitution,  and  for  the  purposes 
of  this  decision  we  may  assume,  without  deciding,  that  such 
was  the  case.  But  the  appellant  goes  further  and  contends 
that,  having  enacted  the  first  twelve  paragraphs  of  the  section, 
the  legislature  was  powerless  to  impose  an  additional  tax  on 
persons  engaged  in  selling  oleomargarine  at  a  fixed  place  of 
business.  This  argument  is  founded  in  a  misconception  of  the 
purpose  and  scope  of  section  4064.  Paragraphs  13  and  15 
are  as  much  a  part  of  the  section  as  are  the  preceding  para- 
graphs. All  parts  thereof  must  be  read  together.  The  general 
design  of  the  legislature  was  to  impose  a  license  tax  upon  per- 
sons engaged  in  selling  goods,  wares,  and  merchandise  at  a  fixed 
place  of  business,  graduating  the  tax,  for  the  most  part,  accord- 
ing to  the  amount  of  monthly  sales;  but  in  case  such  persons 
sold  oleomargarine,  butterine,  or  imitation  of  cheese  as  a  part 
of  the  goods,  wares,  and  merchandise  so  handled  by  them,  the 
proceeds  of  such  sales  should  not  be  included  in  the  monthly 
sales  theretofore  mentioned,  but  such  persons  should  pay  a  tax 
of  one  cent  per  pound  for  the  privilege  of  selling  those  articles. 
It  is  very  clear  that  the  amounts  received  from  the  sales  of  oleo- 
margarine, butterine,  or  imitation  of  cheese  were  not  to  be  in- 
cluded in  the  monthly  sales  mentioned  in  paragraphs  1  to  12, 
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because  the  legislature  found  apt  words  in  paragraph  15  to 
express  its  intention  to  impose  an  additional  license  tax  on  those 
engaged  in  selling  cigarettes  and  cigarette  material. 

We  find,  then,  that  the  legislature,  pursuant  to  section  1, 
Article  XII,  of  the  Constitution,  exercised  its  authority  to  im- 
pose a  license  tax  on  persons  and  corporations  doing  business 
in  this  state,  by  enacting:  (a)  That  every  person  who  at  a  fixed 
place  of  business  sold  any  goods,  wares,  or  merchandise,  drugs, 
medicines,  jewelry,  or  wares  of  precious  metals,  and  all  butchers, 
should  pay  a  graduated  license  tax  in  accordance  with  the 
amount  of  their  monthly  sales;  (b)  that  every  person,  com- 
pany, or  corporation  who  also  sold  oleomargarine,  butterine 
or  imitation  of  cheese  should  pay  a  license  tax,  fixed  on  a  basis 
of  one  cent  per  pound  on  all  such  articles  sold,  not  in  addition 
to  the  license  on  his  or  its  sales  including  the  sales  of  those 
articles,  but  as  a  part  of  the  same  license,  figured  on  a  different 
basis  and  not  included  in  the  amount  of  monthly  sales;  (c)  that 
every  person  engaged  in  the  business  of  selling  cigarettes  or 
cigarette  materials  should  pay  a  license  of  $10  per  month  in  ad- 
dition to  the  license  on  his  monthly  sales  including  the  sales  of 
those  articles.  In  the  preparation  of  this  opinion  we  have  given 
no  thought  to  the  case  of  a  person  engaged  solely  in  the  business 
of  selling  oleomargarine,  butterine,  or  imitation  of  cheese,  and 
what  is  said  must  be  read  with  this  in  mind. 

But  it  is  contended  that  paragraph  13  of  the  statute  imposes 
a  license  tax  upon  a  person  or  corporation  for  each  sale  made 
in  conducting  the  business,  and  thereby  exacts  several  licenses 
for  doing  a  single  business.  But  such  is  not  its  purpose  or 
effect.  The  statute  imposes  but  one  license  tax  for  doing  busi- 
ness, but  the  amount  thereof  is  found  by  making  two  calcula- 
tions instead  of  one.  We  know  of  no  objection  to  this  method 
of  procedure.  Although  the  terminology  of  paragraph  13  is 
somewhat  different  from  that  of  the  preceding  paragraphs,  we 
have  no  doubt  that  its  effect  is  the  same,  to-wit,  to  impose  a 
license  tax  upon  persons  and  corporations  doing  business  in  the 
state.    We  have  already  demonstrated,  we  think,  that  no  double 
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taxation,  or  extra  taxation,  is  imposed  upon  those  who  at  a 
fixed  place  of  business  sell  oleomargarine,  butterine,  or  imitation 
of  cheese,  as  well  as  other  articles  of  merchandise.  So  far  a& 
this  appellant  is  concerned,  we  find  no  difficulty  in  holding  that 
one  who  sells  40,000  pounds  of  oleomargarine  in  two  years  in 
one  county  of  the  state  is  engaged  in  the  business  of  selling 
that  article  and  is  'Moing  business"  within  the  meaning  of  the 
constitutional  provision  above  quoted,  regardless  of  the  admis- 
sion in  the  answer  that  it  is  also  selling  other  goods,  wares,  and 
merchandise,  at  the  same  fixed  place  of  business.  The  effect  of 
the  statute  on  others  who  may  deal  in  oleomargarine  alone  is 
no  concern  of  the  appellant.  (Vihlein  v.  Caplice  Commercial 
Co.,  39  Mont.  327,  102  Pac.  564.) 

2.  Having  decided  that  the  tax  in  -question  is  a  license  tax 
imposed  upon  persons  and  corporations  doing  business  in  this 
state  as  vendors  of  oleomargarine,  for  the  privilege  of  carrying 
on  said  business,  we  further  hold,  on  the  authority  of  Osborne 
[4]  V.  Mobile,  16  Wall.  479,  21  L.  Ed.  470,  American  Harrow 
Co.  V.  Shaffer  (C.  C),  68  Fed.  750,  tad  7  Cyc.  483,  that  the 
•Act  is  not  repugnant  to  clause  3,  section  8,  of  Article  I  of  the 
Constitution  of  the  United  States,  giving  to  Congress  the  power 
to  regulate  commerce  among  the  several  states. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  May  3,  1912. 

Appeal  taken  to  supreme  court  of  the  United  States  on  May  6, 
1912. 
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MEBQES,  Appellant,  v.  ALTENBRAND  bt  al.,  Respondents. 

(No.  3,100.) 
(Submitted  March  19,  1912.    Decided  April  9,  1912.) 

[123  Pac.  21.] 

Corporations — Extension  of  Corporate  Existence — Statutory 
Requirements — Conditions  Precedent — Dissolution — Receivers 
' — Improper  Appointment, 

Corporations — Extenaion  of  Life — Statutory  Authority. 

1.  Held,  that  though  at  the  time  a  corporation  was  formed  the  law 
(Comp.  Stats.,  Fifth  Div.,  sec.  446)  made  no  provision  for  an  exten- 
sion of  its  corporate  existence,  but  limited  its  life  to  twenty  years,  and 
notwithstanding  the  fact  that  it  never  elected  to  continue  its  existence 
under  the  provisions  of  the  Codes  of  1895  or  subsequent  legislation,  it 
nevertheless  could  avail  itself  of  the  privilfige  grantel  in  that  behalf 
by  section  3826,  Revised  Codes,  as  amended  by  Laws  of  1909,  page  149. 

Same — Expiration  of  Time  Limit — Effect. 

2.  Where  the  law  creating  a  corporation  fixes  a  definite  time  during 
which  its  life  shall  continue,  the  corporation  is  dissolved  upon  the  ex- 
piration of  such  time  limit,  and  can  thereafter  exercise  only  such 
powers  as  are  conferred  by  law  to  enable  it  to  wind  up  its  affairs. 

Same — Extension  of  Life — Statutory  Requirements — Conditions  Precedent. 

3.  To  bring  about  an  extension  of  its  existence,  a  corporation  must 
take  all  the  steps  prescribed  by  the  statute, — i.  e.:  (1)  A  meeting  of 
the  stockholders  with  a  favorable  vote  by  the  requisite  majority;  (2) 
the  preparation  and  execution  of  a  certificate  evidencing  the  proceedings 
had;  (3)  the  filing  of  the  certificate  with  the  clerk  and  recorder  of  the 
proper  county,  and  (4)  the  filing  of  a  certified  copy  thereof  with  the 
•ecretary  of  state, — during  its  life;  any  one  of  these  steps  taken  there- 
after is  ineffectual.  Hence,  where  neither  the  certiHcate  above  men- 
tioned nor  a  certified  copy  thereof  was  filed  with  the  proper  officers 
until  two  days  after  the  twenty -year  period  of  its  life  had  expired, 
the  attempt  to  extend  its  existence  was  abortive. 

Some — Expiration  of  Time  Limit — Receiver — Improper  Appointment. 

4.  Where  the  complaint  in  an  action  by  a  minority  stockholder  to  hsve 
a  corporation  declared  legally  dead  because  of  the  expiration  of  the 
time  limit  fixed  by  its  charter  did  not  allege  that  defendant  directors 
were  incompetent  or  improvident,  or  had  been  guilty  of  wrongrloing  in 
connection  with  the  property  of  the  corporation,  other  than  that  they 
were  acting  upon  the  erroneous  assumption  that  the  corporation  was 
still  in  existence,  which  fact,  however,  did  not  appear  to  have  re<^iilted 
in  substantial  injury  to  plaintiff,  a  receiver  held  to  have  been  improp- 
erly appointed. 

Appeal  from  District  Court,  Gcdlatin  County;  W.  R.  C.  Stew- 
art, Judge. 

Action  by  Francis  Merges  against  Henry  Altenbrand.  Jr., 
and  others.    From  a  judgment  of  dismissal,  rendered  uu  sus- 
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taining  a  general  demurrer  to  the  complaint,  plaintiff  appeals. 
Eleversed  and  remanded. 

Messrs,  Wight  dt  Pew,  for  Appellant,  submitted  a  brief ;  Mr. 
Pew  argued  the  cause  orally. 

At  the  expiration  of  the  period  named  in  its  charter,  a  corpo- 
ration dies  absolutely,  unless  its  life  has  been  renewed.  {Hotne 
Bldg.  Assn.  v.  Bru7ier,  134  Ky.  361,  120  S.  W.  306.)  **If  the 
law  under  which  a  corporation  is  organized,  or  the  special  Act 
creating  the  corporation,  fixes  a  definite  time  when  its  corpo- 
rate life  must  end,  it  is  evident  that  when  that  date  is  reached 
said  corporation  is  ipso  fcLcto  dissolved  without  any  direct  ac- 
tion on  the  part  of  the  state  or  its  members,  and  no  corporate 
powers  can  thereafter  be  exercised  by  it  except  such  as  are  given 
it  by  the  statute  for  the  purpose  of  winding  up  its.  affairs." 
(Clark  V.  American  G.  C.  Co.,  165  Ind.  213, 112  Am.  St.  Rep.  217, 
73  N.  E.  1083.) 

Since  the  Darcmouth  College  Case  (4  Wheat.  (U.  S.)  518,  4 
L.  Ed.  629),  in  which  it  was  held  that  a  charter  of  incorpora- 
tion granted  by  the  state  was  a  contract  which  could  not  be 
amended  without  the  consent  of  both  parties,  unless  a  reserva- 
tion of  the  right  to  alter,  amend  or  repeal  laws  relating  to 
corporations  be  contained  either  in  the  Constitution  or  laws 
nnder  which  a  corporation  is  formed,  the  constitutional  con- 
ventions and  legislatures  have  usually  inserted  in  the  instru- 
ments adopted  by  them  a  reservation  of  that  right.  The  provi- 
sions of  our  Constitution  (Art.  XV,  sees.  2,  3)  are  undoubtedly 
a  result  of  that  decision.  Reservations  of  this  character,  both 
constitutionally  and  statutory,  have  been  the  subject  of  fre- 
quent consideration  by  the  courts.  While  the  exact  extent  to 
which  amendments  to  corporation  laws  can  be  carried  under 
such  a  reservation  is  not  yet  definitely  settled,  the  only  extent 
to  which  the  power  of  amendment  goes  is  to  amendments  af- 
fecting the  contract  between  the  state  and  the  corporation. 

It  is  equally  well  settled  that  a  reservation  such  as  is  con- 
tained in  our  Constitution  does  not  carry  with  it  the  right 
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to  interfere  with  private  contracts,  so  long  as  such  private  con- 
tracts are  not  tied  to  some  existing  corporate  right  which  can 
be  taken  away  or  altered  under  the  reserved  power.  Such 
contracts  are  fully  protected  by  the  provisions  of  the  federal 
Constitution.  This  is  exactly  the  kind  of  a  contract  which 
existed  between  the  incorporators  and  stoi^kholdcrs  of  the  Manhat- 
tan Malting  Company.  One  provision  of  the  contract  was  that 
the  existence  of  the  association  should  terminate  on  December  26, 
1910.  The  law  in  force  at  that  time  prohibited  the  organization 
of  corporations  for  a  greater  period  than  that  for  which  the 
Manhattan  Malting  Company  was  organized  and  such  prohi- 
bition became  a  part  of  the  articles  of  association.  The  period 
during  which  that  corporation  should  exist  was  of  no  interest 
to  the  public.  It  was  a  matter  which  interested  and  affected 
only  the  incorporators  and  stockholders  of  the  Manhattan  Malt- 
ing Company.  At  the  end  of  that  period  any  stockholder  had 
the  right  to  withdraw  and  have  his  pro  rata  share  of  the  cor- 
porate property  returned  to  him.  (See  Looker  v.  Maynard, 
179  U.  S.  46,  45  L.  Ed.  79,  21  Sup.  Ct.  Rep.  21 ;  Tomlinson  v. 
Jessup,  15  Wall.  (U.  S.)  454,  21  L.  Ed.  204  j  Railroad  Co.  v. 
Maine,  96  U.  S.  499,  24  L.  Ed.  836.) 

A  number  of  the  state  courts  have  had  similar  questions  be- 
fore them,  and  have  recognized  and  applied  the  principle  that 
the  reserved  right  does  not  authorize  the  legislature  to  interfere 
with  the  rights  of  individuals  which  are  separate  from  the  con- 
tract between  the  corporation  and  the  state,  either  directly  or 
by  authorizing  a  majority  of  the  stockholders  to  do  so.  The 
strongest  case  upon  this  proposition  which  we  have  found  is 
that  of  Garey  v.  St.  Joe  Mining  Co.,  32  Utah,  497,  12  L.  R.  A., 
n.  s.,  554,  91  Pac.  369.  (See,  also.  In  re  Election  of  Directors, 
etc.,  64  N.  J.  L.  217,  43  Atl.  435 ;  Lord  v.  Equitable  Life  Assur. 
Soc.,  194  N.  Y.  212,  22  L.  R.  A.,  n.  s.,  420,  87  N.  E.  443 ;  Larahee 
V.  Dolley,  175  Fed.  365 ;  Pronick  v.  Spirits  Dist.  Co.]  58  N.  J.  Eq. 
97,  42  Atl.  586 ;  Marietta  etc.  R.  Co.  v.  Elliott,  10  Ohio  St.  57 ; 
KnoxviUe  v.  KnoxvUle  0.  R.  Co.,  22  Fed.  758;  Intiso  v.  Metro- 
gplitan  Sav.  etc.  Assn.,  68  N.  J.  L.  588,  53  Atl.  206;  Cook  on 
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Corporations,  4th  ed.,  sec.  501 ;  Thompson  on  Corporations,  2d 
ed.,  sec.  406.) 

In  behalf  of  Respondents,  there  was  a  brief  by  Messrs.  Hart- 
man  &  Hartman;  Mr.  W,  8.  Hartman  argued  the  cause  orally. 

Appellant  contends  that  the  power  of  the  legislature  under 
the  reserved  right  is  plenary,  so  long  as  the  legislature,  in  its 
existence,  does  not  ''interfere  with  the  rights  of  individuals 
which  are  separated  from  the  contract  between  the  corporation 
and  the  state,  either  directly  or  by  authorizing  a  majority  of 
the  stockholders  to  do  so."  Assuming  that  appellant's  counsel 
has  correctly  stated  the  rule  to  be  deduced  from  the  authorities, 
let  us  examine  briefly  into  what  the  courts  have  held  that  the 
legislature  may  do  without  interfering  with  the  rights  of  in- 
dividuals as  above  defined.  The  first  case,  and  the  controlling 
one,  which  we  desire  to  cite  is  that  of  Allen  v.  Ajax  Min.  Co., 
30  Mont.  490,  77  Pac.  47.  Somewhere  between  1889  and  1898 
the  Ajax  Mining  Company  was  originated.  At  the  time  of  its 
organization,  under  the  laws  of  Montana,  a  majority  of  the 
stockholders  of  a  corporation  could  not  dispose  of  all  the  prop- 
erty of  a  prosperous  going  concern  without  the  consent  of  the 
minority.  By  the  Act  of  February  28,  1899  (known  as  House 
Bill  No.  132),  it  was  provided  that  if  the  proper  steps  were 
taken,  this  could  be  done  upon  a  concurring  vote  of  two-thirds 
of  the  outstanding  capital  stock,  and  if  the  remaining  one-third 
of  the  stockholders  dissented,  their  stock  could  be  appraised  by 
proper  proceedings  and  they  could  be  compelled  to  accept  the 
amount  of  the  appraised  value  thereof,  surrender  their  holdings 
and  get  out  of  the  corporation.  It  was  held  that  the  obligation 
of  the  contract  between  Allen,  the  complaining  stockholder,  and 
his  fellow-incorporators,  and  between  him  and  the  corporation, 
was  not  impaired  by  the  provisions  of  House  Bill  No.  132,  or 
the  procedure  of  two-thirds  of  the  stockholders  pursuant  thereto. 
While  the  Ajax  Mining  Company  Case  is  decisive  of  the  ques- 
tion and  determines  appellant's  contention  against  him,  we  also 
cite  the  following:  Bissell  v.  Heath,  98  Mich.  472,  57  N.  W.  585; 
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Sleeper  v.  Ooodwin,  67  Wis.  577,  31  N.  W.  335;  Williams  v. 
Noll,  108  Ky.  21,  55  S.  W.  707 ;  McGowan  v.  McDonald,  111  CaL 
57,  52  Am.  St.  Rep.  149,  43  Pac.  418;  Market  Street  By.  Co. 
▼.  Hellman,  109  Cal.  571,  42  Pac.  225;  Railway  Co,  v.  Maryland, 
187  U.  S.  258,  47  L.  Ed.  167,  23  Sup.  Ct.  Rep.  62 ;  Sptn^r  VaU 
Uy  Waterworks  Co.  v.  Schoitler,  110  U.  S.  347,  28  L.  Ed.  173, 
4  Sup.  Ct.  Rep.  48 ;  Gardner  y.  Hope  Ins.  Co.,  9  R.  I.  194,  11 
Am.  Rep.  238. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  for  the  purpose  of  haying  it  adjudged 
that  the  Manhattan  Malting  Company,  a  corporation  organized 
under  the  laws  of  Montana  (hereafter  referred  to  as  **the  cor- 
poration*'), is  legally  dead,  by  reason  of  the  expiration  of  the 
time  limit  fixed  by  its  charter,  and  to  have  a  receiver  appointed 
to  wind  up  its  affairs. 

The  following  narrative  of  facts,  gathered  from  the  complaint, 
is  sufficient  to  present  the  questions  involved:  The  corporation 
was  organized  on  December  26,  1890,  the  recorded  certificate 
designating  the  plaintiff,  defendants  Henry  Altenbrand,  John 
O.  Gillig,  and  two  others  as  trustees  for  the  first  three  months. 
Its  capital  stock  consists  of  10,000  shares  of  a  par  value  of 
$100  each.  The  object  of  the  incorporation  named  in  the  cer- 
tificate is  the  manufacture  and  sale  of  malt  at  Moreland  (now 
Manhattan),  in  Gallatin  county.  At  different  times  there  had 
been  issued,  and  on  December  26,  1910,  there  were  outstanding, 
S,821  shares  of  stock.  At  the  time  of  the  organization  plaintiff 
purchased  at  par  200  shares  and  is  now  the  owner  of  them.  The 
defendants  are  the  owners  of  4,620  shares,  more  than  two-thirds 
of  all  shares  now  outstanding,  and  on  December  26,  1910,  were 
the  acting  trustees.  On  that  date  a  meeting  of  the  stockholders 
was  held  pursuant  to  notice  as  provided  by  law  for  the  purpose 
of  determining  the  question  whether  the  existence  of  the  corpo- 
ration should  be  extended  twenty  years  from  that  date.  The 
result  was  the  adoption  of  a  resolution  in  favor  of  the  extension, 
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more  than  two-thirds  of  the  holders  of  all  the  outstanding  stock 
voting  in  the  affirmative,  the  plaintiflp,  however,  voting  in  the 
negative.  On  December  28,  1910,  the  chairman  and  secretary 
of  the  meeting  caused  to  be  filed  with  the  clerk  and  recorder 
of  Gallatin  county  a  properly  authenticated  certificate  of  the 
proceedings  had,  and  a  certified  copy  of  this  certificate  to  be  filed 
with  the  secretary  of  state  on  December  31.  No  other  meeting 
was  held  and  no  other  record  of  the  proceedings  made.  Subse- 
quently, and  prior  to  the  commencement  of  this  action,  the 
plaintiff  demanded  that  the  defendants  proceed  to  wind  up  the 
affairs  of  the  corporation  by  the  payment  of  its  debts  out  of  the 
proceeds  of  its  property  and  the  distribution  of  the  remainder 
among  the  stockholders.  The  property  of  the  corporation  is  of 
great  value.  The  defendants  are  in  possession  of  it  and  are  pro- 
ceeding to  use  it  in  the  conduct  of  the  business,  assuming  that 
the  corporation  is  still  in  existence.  It  is  alleged  that  the  cor- 
poration never  elected  to  continue  its  existence  under  the  Codes 
of  1895,  nor  under  the  Revised  Codes  of  1907,  nor  any  other 
laws  than  those  in  force  at  the  date  of  its  organization;  that, 
when  it  was  organized,  the  term  of  its  existence  was  limited  to 
twenty  years,  and  there  was  no  provision  of  law  authorizing  an 
extension  of  it;  that  the  provisions  now  in  force  permitting 
such  extension,  having  been  enacted  subsequent  to  the  organiza- 
tion of  the  corporation,  have  no  application  to  it,  but  that,  if 
they  have,  they  are  void  because  they  impair  the  obligation  of 
the  contract  existing  between  the  corporation  and  the  stockhold- 
ers and  between  the  stockholders  themselves,  and  deprive  the 
plaintiff  of  his  property  without  due  process  of  law.  The  court 
sustained  a  general  demurrer  to  the  complaint  and  rendered 
judgment  dismissing  the  action.     Plaintiff  has  appealed. 

In  order  to  understand  the  contentions  made  by  counsel,  a 
brief  reference  to  some  of  the  provisions  of  our  corporation  law 
and  their  history  is  necessary.  Under  the  law  as  it  existed  in 
1890,  the  life  of  a  corporation  was  limited  to  twenty  years. 
(Comp.  Stats.  1887,  Fifth  Div.,  sec.  446.)  There  was  then  no 
provision  authorizing  an  extension  of  this  limit.    By  an  Act 
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adopted  by  the  legislature  of  1893  (Sess.  Laws  1893,  p.  Ill), 
the  provisions  of  the  Compiled  Statutes  relating  to  corporations 
were  amended  in  several  particulars.  The  limitation  fixed  by 
section  446,  supra,  was  extended  from  twenty  to  forty  years. 
Section  467  was  amended  so  as  to  include  a  provision  author- 
izing any  corporation  or  company  theretofore  formed,  either  by 
special  Act  or  under  the  general  laws  then  existing  or  any  formed 
thereafter,  to  extend  the  term  of  its  existence,  subject  to  the 
provisions  and  liabilities  of  the  chapter  of  which  section  467  was 
a  part ;  provided  the  extension  should  in  no  case  make  the  term 
of  existence' longer  than  forty  years  from  the  date  of  the  origi- 
nal incorporation.  Sections  468  and  469  were  so  amended  as 
to  provide  a  method  by  which  the  extension  could  be  effected. 
Section  468  declared  that  it  must  be  authorized  by  a  vote  of  at 
least  two-thirds  of  all  the  shares  of  stock  at  a  meeting  of  stock- 
holders to  be  called  as  therein  directed.  Section  469  provided  for 
the  organization  and  conduct  ojf  the  meeting,  and,  if  the  vote  was 
in  favor  of  the  extension,  for  the  making  and  filing  of  a  certificate 
of  the  result  with  the  clerk  and  recorder  of  the  proper  county,  and 
a  certified  copy  thereof  with  the  secretary  of  state.  These  sections, 
as  amended,  were  continued  in  force  by  section  5186  of  the 
Political  Code  of  1895  (Eev.  Codes,  sec.  3566),  to  be  construed 
as  amendments  to  the  provisions  on  the  same  subject  as  found 
in  the  Civil  Code  (Pol.  Code  1895,  sec.  5184  [Rev.  Codes,  sec. 
3564] ) ,  wherein  they  appear  as  sections  411-414.  Section  446, 
as  further  amended  (Laws  1905,  Chap.  102,  p.  224;  Laws  1907, 
Chap.  163),  is  found  in  the  Revised  Codes,  as  section  3825. 
Amended  sections  467,  468,  and  469  now  appear  therein  as  sec- 
tions 3826,  3827,  and  3828,  respectively.  Sections  3825  and 
3826  were  again  amended  by  the  Act  of  1909  (Laws  1909,  pp. 
148,  149),  but  not  in  any  particular  affecting  this  controversy. 
1.  We  notice,  first,  the  contention  that  the  foregoing  provisions 
[1]  do  not  apply  to  the  corporation  because  it  never  elected  to 
continue  its  existence  under  the  provisions  of  the  Codes  of  1895 
or  subsequent  legislation,  and  therefore  could  not  avail  itself  of 
the  privilege  granted  by  section  3826^  supra,  as  amended.    This 
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contention  cannot  be  sustained,  for  the  reason  that,  when  the 
Codes  of  1895  were  adopted,  the  sections  of  the  Compiled  Stat- 
utes, supra,  as  amended  bj  the  Act  of  1893,  were  in  full  force 
and  effect.  By  the  express  terms  of  amended  section  467  (Rev. 
Codes,  sec.  3826;  Sess.  Laws  1909,  p.  149),  it  included  any  com- 
pany or  corporation  theretofore  formed  **  either  by  special  Act 
or  under  general  law  and  now  existing.''  As  already  pointed 
out,  the  provisions  of  the  Act  of  1893  were  continued  in  force 
as  amendments  to  the  provisions  of  the  Code  of  1895  on  the  same 
subject,  and  supplanted  them  so  far  as  they  were  inconsistent 
with  them.  (Pol.  Code  1895,  sees.  5184,  5186 ;  Rev.  Codes,  sees. 
3564,  3566.)  Therefore,  after  the  adoption  of  the  Codes  of  1895, 
and  later  of  the  Revised  Codes  of  1907,  the  provisions  of  the 
Act  of  1893,  and  all  subsequent  amendments  to  them,  still  ap- 
plied to  the  corporation,  though  it  did  not  elect  to  continue  its 
existence  under  the  Codes  authorizing  it  to  do  so.  (Civ.  Code 
1895,  sec.  401 ;  Rev.  Codes,  sees.  3815,  3816.)  This  being  so,  it 
could  avail  itself  of  the  privilege  granted  by  section  3826  as 
amended. 

2.  Four  steps  are  requisite  to  enable  a  corporation  to  avail 
itself  of  the  privilege  granted  by  the  statute.  These  are:  (1)  A 
meeting  of  the  stockholders,  called  as  provided  in  section  3827^ 
and  a  favorable  vote  by  the  requisite  majority ;  (2)  the  prepara- 
tion and  execution  of  the  required  certificate  evidencing  the  pro- 
ceedings had;  (3)  the  filing  of  the  certificate  with  the  clerk  and 
recorder  of  the  proper  county ;  and  (4)  the  filing  of  a  certified 
copy  thereof  with  the  secretary  of  state.  Counsel  for  plaintiff 
contend  that  all  of  these  steps  must  be  taken  during  the  life  of 
the  corporation,  or  else  the  effort  to  extend  its  life  is  not  effective 
for  any  purpose.  They  rely  upon  the  rule,  which  is  not  the 
[2]  subject  of  question,  that  if  the  law  under  which  a  corpora- 
tion is  organized,  or  the  special  Act  creating  it,  fixes  a  definite 
time  during  which  its  life  shall  continue,  when  the  limit  ex- 
pires the  corporation  is  ipso  facto  dissolved,  and  cannot  there- 
after exercise  any  power,  except  such  as  the  law  confers  in  order 
to  enable  it  to  wind  up  its  affairs.     {Clark  v.  American  Cannel 
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C.  Co.,  165  Ind.  213,  112  Am.  St.  Rep.  217,  73  N.  B.  1033; 
People  V.  Anderson  etc.  R.  Co.,  76  Cal.  190,  18  Pac.  308;  La 
Grange  R.  Co.  v.  Rainey,  7  Cold.  (Tenii.)  420;  10  Cyc.  1271;  1 
Thompson  on  Corporations,  sec.  243.)  Our  statute  declares  th^t 
a  corporation  is  dissolved  by  the  expiration  of  the  time  limited  by 
its  charter.     (Rev.  Codes,  sec.  3905.) 

The  general  rule  is  that  a  corporation  comes  into  existence 
[3]  at  the  time  when  the  conditions  precedent  imposed  by  law 
have  all  been  substantially  complied  with.  (1  Thompson  on 
Corporations,  sees.  171,  243,  265.)  It  is  an  artificial  person,  and 
necessarily  can  have  no  legal  being  until  it  has  been  fully  created. 
The  conditions  necessary  to  be  observed  in  this  state  in  the 
formation  of  industrial  and  commercial  corporations  are  found 
in  the  provisions  of  the  Codes  and  amendatory  legislation.  (Rev. 
Codes,  sees.  3808,  3825,  amended  by  Sess.  Laws  1909,  p.  149,  sec. 
3817.)  Among  these  are  the  filing  of  the  articles  of  incorpora- 
tion and  a  certified  copy  thereof  with  the  proper  officers,  viz., 
the  county  clerk  and  the  secretary  of  state.  When  the  copy  has 
been  filed  with  the  secretary  of  state,  he  must  issue  his  certificate 
to  the  corporation  that  it  has  been  filed.  **  Thereupon  the  per- 
sons signing  the  articles  and  their  associates  and  successors,  shall 
be  a  body  politic  and  corporate."  (Section  3825.)  While  it 
may  be  true  that  the  certificate,  when  issued,  will  relate  back  to 
the  date  of  the  execution  of  the  articles  so  as  to  validate  an  act 
of  the  incorporators  done  in  the  name  of  the  corporation  in 
the  meantime,  yet,  in  legal  theory  until  all  the  required  stejis, 
including  the  issuance  of  the  certificate,  have  been  performed 
in  substantial  compliance  with  the  statute,  the  proposed  cor- 
poration has  no  legal  existence.  The  term  ** thereupon,"  as 
used  in  section  3825,  whether  taken  to  signify  *'in  conse- 
quence of  which,"  or  * 'immediately  after,"  or  **in  sequence," 
clearly  imports  into  it  the  meaning  that  all  these  steps,  taken 
together,  are  the  causa  sine  qua  non.  The  exercise  of  the 
privilege  to  extend  the  term  of  existence  must  be  governed 
by  the  same  rule.  The  extension  is  effectuated,  not  by  the  favor- 
able vote  at  the  stockholders'  meeting,  nor  by  the  preparation 
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of  the  certificate,  nor  by  the  filing  of  it  with  the  clerk  of  the 
county,  but  by  filing  the  copy  with  the  secretary  of  state  after 
all  the  prerequisite  steps  have  been  taken;  for,  under  section 
3828,  the  term  of  existence  is  extended  **when" — ^that  is,  ''im- 
mediately after"  or  "just  after" — the  requirements  of  section 
3825  have  been  complied  with.  The  privilege  is  statutory  and 
granted  upon  conditions  precedent.  It  is  analogous  to  a  statu- 
tory lien,  such  as  that  of  a  mechanic,  which  is  lost  unless  the 
claim  is  filed  with  the  proper  oflBcer  within  the  time  fixed  by 
law  (Rev.  Codes,  sec.  7292;  Western  Iron  Works  v.  Montana 
P.  &  P.  Co.,  30  Mont.  550,  77  Pac.  413),  or  to  the  right  to  sue 
for  the  recovery  of  taxes  paid  under  protest,  which  is  granted 
only  on  condition  that  action  be  brought  within  a  specified  time. 
(Rev.  Codes,  sec.  2743;  Dolenty  v^  Broadwater  County,  ante, 
p.  261,  122  Pac.  919.) 

While  it  is  not  declared,  in  terms,  in  any  of  the  provisions 
supra,  that  all  the  steps  looking  to  the  extension  must  be  taken 
during  the  life  of  the  corporation,  all  the  analogies  point  to  the 
conclusion  that  this  must  be  the  ease.  Hence  we  conclude  that 
the  life  of  the  corporation  ended  at  miduight  on  December  26, 
1910,  and  that  what  was  thereafter  done  did  not  effectuate  the 
purpose  of  the  meeting  of  the  stockholders. 

It  is  argued  by  counsel  for  defendants  that  the  statute  does 
not  require  the  corporation,  or  its  directors,  to  file  and  record 
the  certificate,  but  that,  since  this  must  be  done  by  the  clerk 
or  secretary  of  state,  when.it  is  done,  it  relates  back  to  the  date 
of  the  passage  of  the  resolution  of  the  stockholders,  thus  saving 
the  life  of  the  corporation.  They  insist  that  this  view  is  sup- 
ported by  the  case  of  St.  Phillips  Church  v.  Zion  Presbyterian 
Church,  23  S.  C.  297,  and  State  ex  rel.  Cascade  Bank  v.  Yoder, 
39  Mont.  203,  103  Pac.  499.  Neither  of  them  is  in  point. 
Under  a  statute  of  South  Carolina,  the  clerk  of  one  of  the  courts 
was  clothed  with  the  power  to  grant  charters  to  corporations. 
Though  proper  application  had  been  made  to  him  to  renew  the 
charter  of  the  Zion  Presbyterian  Church,  which  had  theretofore 
been  incorporated  under  the  same  statute,  through  neglect  on 
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his  part  the  new  charter  was  not  granted  until  after  the  old  one 
had  expired.  The  South  Carolina  court  held  that  the  new 
charter,  when  granted,  related  back  to  the  date  of  application  so 
as  to  prevent  the  dissolution  of  the  corporation,  and  hence  a 
reverter  of  its  property  to  the  original  grantor.  In  the  case  of 
State  ex  rel.  Cascade  Bank  v.  Toder,  the  question  was  whether, 
under  the  circumstances  as  they  were  made  to  appear,  it  was 
the  duty  of  the  defendant  secretary  of  state  to  file  a  certificate 
extending  the  life  of  relator  corporation.  This  court  held  that 
it  was,  it  appearing  that  the  authorities  of  the  relator  had  fully 
complied  with  the  law  on  their  part.  In  such  cases  as  these 
the  doctrine  of  relation  should  be  made  to  apply;  otherwise  a 
careless  officer,  or  one  who  has  a  wrong  notion  of  his  legal  duty, 
might  do  an  irreparable  injury  to  a  citizen  who  has  fully  com- 
plied with  the  law,  and  needs  only  the  ministerial  act  of  the  of- 
ficer to  preserve  or  acquire  the  right  at  stake.  In  the  case  at  bar 
there  is  not  involved  the  question  of  duty  by  either  the  clerk  or 
secretary  of  state. 

At  the  hearing,  it  was  stated  by  counsel  that  they  had  not 
been  able  to  find  any  authority  directly  in  point  upon  the  ques- 
tion involved.  We  have  not  been  able  to  find  any,  though  we 
have  sought  diligently.  Nevertheless,  we  do  not  think  that  the 
soundness  of  the  conclusion  we  have  reached  can  be  successfully 
questioned.  It  is  sometimes  the  case  that  a  corporation  con- 
tinues its  business  after  the  time  fixed  by  its  charter  has  ex- 
pired. It  has  been  held,  and  properly  so,  we  think,  that  for  some 
purposes  such  a  corporation  should  be  held  to  have  a  de  facto 
existence.  When  it  is  sought  to  hold  it  liable  for  a  tort  com^ 
mitted  by  those  who  have  acted  as  its  agents,  or  upon  a  contract 
entered  into  in  its  corporate  name,  the  persons  acting  as  its  of- 
ficers ought  not  to  be  heard  to  say  that  it  is  not  what  it  purported 
to  be  at  the  time  the  liability  was  incurred.  The  case  of  Miller 
V.  Coal  Co,,  31  W.  Va.  836,  13  Am.  St.  Rep.  903,  8  S.  E.  600, 
and  the  citations  therein,  are  sufficiently  illustrative.  The  prin- 
ciple underlying  them,  however,  has  no  application  to  the  facts 
of  this  case. 
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Section  3906,  Revised  Coles,  provides:  ''Unless  other  persons 
are  appointed  by  the  court,  the  directors  of  such  corporation  at 
the  time  of  its  dissolution  are  trustees  of  the  creditors  and  stock- 
holders or  members  of  the  corporation  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corporation,  and  as  such  tru& 
tees  are  authorized  to  execute  all  grants  of  real  estate  owned  by 
such  corporation."  Upon  the  facts  stated  in  the  complaint,  we 
[4]  do  not  think  the  plaintiff  entitled  to  have  a  receiver  ap- 
pointed by  the  court.  It  is  not  alleged  that  the  defendants  are 
incompetent  or  improvident,  or  that  they  have  been  guilty  of 
wrongdoing  in  connection  with  the  property  of  the  corporation, 
other  than  that  they  are  acting  upon  the  erroneous  assumption 
that  the  corporation  is  still  in  existence.  This  alone  is  not  suffi- 
cient to  justify  an  order  taking  the  property  from  their  pos- 
session. Their  conduct,  though  unauthorized,  does  not  appear 
to  have  resulted  in  substantial  injury  to  the  plaintiff.  In  the 
absence  of  some  definite  showing  in  this  regard,  they  should  not 
be  discredited  by  removal  from  the  position  of  trustees,  con- 
ferred upon  them  by  the  statute.  (Ferrell  v.  Evans,  25  Mont. 
444,  65  Pac.  714.)  Otherwise  plaintiff  is  entitled  to  the  relief 
he  demands;  that  is,  to  have  the  affairs  of  the  corporation  ad> 
justed.     The  court  therefore  erred  in  sustaining  the  demurrer. 

The  disposition  of  the  two  questions  so  far  considered  renders 
it  unnecessary  to  inquire  whether  the  sections  of  the  statute, 
supra,  are  in  any  respect  repugnant  to  the  provisions  of  the  state 
or  federal  Constitution. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  di- 
rections to  the  district  court  to  overrule  the  demurrer. 

Reversed  and  remanded. 

Mr.  Justice  Hollow  ay  concurs. 

Mb.  Justice  Smith  not  having  heard  the  argument,  takes  no 
part  in  the  foregoing  decision. 
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TATEM,  Respondent,  v.  EGLANOL  MINING  CO.,  Dbpendant; 

FAY  BT  Aii.,  Appellants. 

(No.  3,124.) 
(Submitted  March  22,  1912.    Decided  April  19,  1912.) 

[123  Pae.  28.J 

Estoppel  in  Pais — Who  may  Invoke — Contracts  —  Benefit  of 
Third  Party — Enforcement, 

Estoppel  in  Pait — ^Who  may  Inroke. 

1.  Since  the  doctrine  of  estoppel  in  pais  operates  onlj  in  favor  of  the 
party  (and  his  privies)  who,  in  reliance  upon  declarations  and  state- 
ments made  to  him,  has  changed  his  condition  with  reference  to  the 
subject  matter  of  such  representations,  a  mining  company  which  was 
not  a  party  to  an  alleged  arrangement  between  the  seller  of  certain 
pooled  stock  and  the  purchasers  thereof,  whereby  the  proceeds  of  sale 
were  to  be  loaned  to  the  company  and  payment  enforced  only  out  of 
prospective  profits,  was  not  in  a  position  to  invoke  the  doctrine. 

.  Contracts — ^Benefit  of  Third  Party — ^Enforcement. 

2.  To  entitle  a  third  person  to  take  advantage  of  a  contract  under 
section  4970,  Revised  Codes,  which  provides  that  "a  contract,  made  ex- 
pressly for  the  benefit  of  a  third  person,  may  be  enforced  by  him  at  any 
time  before  the  parties  thereto  rescind  it.''  there  must  have  been  a 
consideration  passingj  from  him,  or  the  relationship  between  him  and 
the  contracting  parties  must  have  been  such  as  that  a  consideration 
may  be  deemed  to  have  passed  from  him. 

6aine — Oase  at  Bar. 

3.  The  owners  of  a  large  block  of  mining  stock  pooled  their  interests 
and  sold  part  of  it  through  their  trustee,  with  the  alleged  understanding 
that  the  proceeds  should  be  loaned  to  the  company  for  the  purpose  of 
developing  the  mine,  and  that  such  loans  should  be  repaid  by  it  from 
the  earnings  and  proceeds  of  the  mine.  Held,  under  the  rule  declared 
in  paragraph  2  above,  in  an  action  against  the  company  to  recover  on 
the  notes  evidencing  the  loans,  that  the  purchasers  of  such  stock  (ap- 
pearing as  interveners  to  defend  on  behalf  of  the  company  as  minority 
stockholders)  were  not  entitled  to  interpose  the  alleged  agreement  as  a 
defense  to  the  collection  of  the  notes,  since  the  contract  was  not  made 
expressly  for  the  benefit  of  the  defendant  company,  and  no  considera- 
tion passed,  or  could  be  deemed  to  have  passed,  from  it  to  plaintiff 
trustee;  the  fact  that  incidentally  the  contract  might  have  inured  to  its 
benefit  being  insufiicient  to  enable  it  to  take  advantage  of  it. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge, 

Action  by  Benjamin  H.  Tatem,  as  trustee,  against  the  Eglanol 
Mining  Company,  in  which  Henry  H.  Fay  and  others  inter- 
.vened.    From  a  judgment  for  plaintiff  and  an  order  denying 
them  a  new  trial,  interveners  appeal    Affirmed. 
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Messrs.  Ounn,  Rasch  &  Hall,  and  Mr,  W.  W.  Patterson,  for 
Appellants,  submitted  a  brief;  Mr.  M.  S,  Ounn  argued  the  cause 

orally. 

The  allegations  of  the  complaint  in  intervention  under  con- 
sideration  create  an   estoppel   against  the   plaintiflE.     The  law 
applicable  to  the  facts  alleged  is  well  stated  in  the  case  of 
Dickerson  v.  Colgrove,  100  U.  S.  578,  25  L.  Ed.  618,  in  the 
following  language:  '^The  estoppel  here  relied  upon  is  known 
as  an  equitable  estoppel,  or  estoppel  in  pais.    The  law  upon 
the  subject  is  well  settled.    The  vital  principle  is,  that  he  who, 
by  his  language  or  conduct,  lead3  another  to  do  what  he  would 
not  otherwise  have  done,  shall  not  subject  such  person  to  loss 
or  injury  by  disappointing  the  expectations  upon  which  he  acted. 
Such  a  change  of  position  is  sternly  forbidden.     It  involves 
fraud  and  falsehood,  and  the  law  abhors  both.     This  remedy 
is  always  so  applied  as  to  promote  the  ends  of  justice. ' '     (Ilauser 
V.  Capital  City  Brewing  Co.  (N.  J.),  57  Atl.  722;  Pyper  v.  Salt 
Lalce  Amusement  Assn.,  20  Utah,  9,  57  Pac.  533 ;  Oiven  v.  Times 
Republican  Printing  Co.,  114  Fed.  92,  52  C.  C.  A.  40;  Faxton 
V.  Faxon,  28  Mich.  159;  Sutton  v.  Consolidated  Min.  Co.,  14 
S.  D.  33,  84  N.  W.  211 ;  Lazear  v.  Ohio  etc.  Co.,  65  W.  Va.  105, 
63  S.  E.  772 ;  Lilenihal  v.  Cartwnght,  173  Fed.  580,  97  C.  C.  A. 
530;  Fidelity  Ins.  Co.  v.  Shenandoah  R.  R,  Co.,  86  Va.  1,  19 
Am.  St.  Rep.  858,  9  S.  E.  759.) 

We  submit  that  the  facts  alleged  show  an  intended  abandon- 
ment of  an  existing  right.  (Union  Mutual  Life  Ins.  Co.  v. 
Mowry,  96  U.  S.  544,  24  L.  Ed.  674 ;  American  Surety  Co.  v. 
Ballmun,  115  Fed.  293,  53  C.  C.  A.  152;  Banning  v.  Kreiter,  153 
Cal.  33,  94  Pac.  246.)  The  plaintiff  was  under  no  obligation 
to  sell  the  stock  held  by  him  as  trustee  and  pay  the  money  re- 
ceived from  the  sale  to  the  corporation  to  be  repaid  as  alleged. 
He  had  the  right  to  retain  the  stock  or  to  sell  the  same  and  take 
the  money  for  himself  and  the  other  members  of  the  pool,  or  to 
sell  the  same  and  loan  the  money  to  the  corporation  to  be  repaid 
upon  demand.  When  he,  through  his  agent,  sold  this  stock  to 
the  interveners  and  represented  to  them  that  the  money  paid 
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therefor  would  be  advanced  to  the  corporation  to  be  repaid  only 
from  the  earnings  of  the  property  of  the  corporation  or  from  a 
sale  thereof,  he  represented  and  declared  his  intention  to  abandon 
the  existing  right  he  had  to  hold  the  stock  or  sell  the  same  un- 
conditionally. The  position  of  the  plaintiff  is  not  different,  so 
far  as  the  application  of  the  principles  of  estoppel  is  concerned, 
than  it  would  be  if  he  had  said  to  the  interveners,  **I  will 
abandon  my  right  to  this  stock  and  donate  the  same  to  the 
corporation,  provided  you  will  purchase  from  the  corporation," 
and  after  the  interveners  had  purchased  the  stock  and  paid  the 
money  to  the  corporation,  had  endeavored  to  recover  from  the 
corporation  the  value  of  the  stock. 

The  allegations  are  sufficient  to  establish  a  contract  between 
plaintiff  and  interveners  for  the  express  benefit  of  the  defendant 
and  which  the  defendant  can  take  advantage  of.  The  purpose 
of  the  plaintiff  in  selling  the  stock  and  of  the  interveners  in 
purchasing  same  was  to  provide  money  to  develop  the  property 
of  the  defendant.  The  benefit  which  the  defendant  was  to  re- 
ceive was  not  merely  incidental,  but  was  the  primary  object  of 
the  transaction.  The  contract  was  made  expressly  for  the  bene- 
fit of  the  corporation,  and  is  enforceable  by  the  corporation  by 
virtue  of  the  provisions  of  section  4970  of  the  Revised  Codes. 
(Western  Loan  &  8,  Co,  v.  Abstract  Co.,  31  Mont.  448,  107  Am. 
St.  Rep.  435,  78  Pac.  774 ;  Washer  v.  Mining  Co.,  142  Cal.  702, 
76  Pac.  654;  Montgomery  v.  Rief,  15  Utah,  495,  50  Pac.  623; 
nm  V.  Mining  Co.,  124  Mo.  153,  25  S.  W.  926,  32  S.  W.  111.) 
Whatever  may  be  said  with  reference  to  the  right  of  a  third 
person  to  take  advantage  of  a  contract  providing  for  the  pay- 
ment of  money  to  him,  while  the  contract  remains  executory, 
there  can  be  no  question  but  that  in  this  case  after  the  delivery 
of  the  stock  and  the  payment  to  the  plaintiff  of  the  considera- 
tion therefor,  the  corporation  could  have  maintained  an  action 
against  the  plaintiff  for  the  money  if  the  plaintiff  had  refused 
to  advance  the  money  to  the  corporation  as  he  had  agreed  to  do. 
(3  Page  on  Contracts,  2031;  9  Cyc,  380;  Beattie  Mfg.  Co.  v. 

45  Mont.— 24 


370  Tatbm  v.  Eglakol  Mining  Co.        [Mar.  T.  '12 

Gerardi,  166  Mo.  142,  65  S.  W.  1035 ;  Washburn  ▼.  Investment 
Co,,  26  Or.  436,  36  Pac.  533,  38  Pac.  620.) 

Messrs,  Walsh  dk  Nolan,  and  Mr,  John  B.  Clayherg,  for  Re- 
spondent, submitted  a  brief;  Mr.  T.  J.  Walsh  and  Mr.  Clayberg 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

In  1904  the  Eglanol  Mining  Company  had  a  capital  stock  of 
$200,000,  represented  by  200,000  shares  of  the  par  value  of  one 
dollar  each,  all  of  which  had  been  subscribed  and  was  outstand- 
ing. The  company  was  in  debt,  and  was  not  being  operated  at 
a  profit.  Stockholders  owning  149,558  shares  of  stock  had 
formed  a  pool  and  placed  the  shares  in  the  name  of  B.  H.  Tatem, 
this  plaintiff,  as  trustee.  Thereafter  certain  shares  of  this  pooled 
stock  were  withdrawn  and  sold  at  sixty  cents  per  share,  and  the 
proceeds  loaned  by  the  owners  of  the  stock  to  the  mining  com- 
pany and  deniand  notes  taken  in  the  name  of  Tatem,  trustee, 
therefor.  In  1908  this  action  was  commenced  against  the  com- 
pany to  enforce  payment  of  the  balance  due  on  those  notes. 
The  defendant  mining  company  appeared  by  general  demurrer; 
but  this  was  later  withdrawn,  and  an  order  secured  for  time 
within  which  to  answer.  Thereafter  Henry  H.  Fay  and  twenty- 
four  others  filed  what  is  denominated  a  ''complaint  in  inter- 
vention," in  which  they  set  forth  the  history  of  the  defendant 
mining  company  and  of  the  pool,  and  the  operations  of  the 
holders  of  the  pooled  stock. 

They  allege  that  43,200  shares  of  the  pooled  stock  were  with- 
drawn and  sold;  that  the  interveners  purchased  42,800  shares 
thereof;  and  that  it  was  the  money  received  from  the  sale  of 
this  stock  that  was  loaned  to  the  defendant  company  and  the 
notes  sued  upon  taken  therefor.  The  complaint  in  intervention 
then  alleges:  **That  the  said  B.  H.  Tatem,  trustee,  by  and  through 
his  agents,  who  acted  for  and  represented  him  in  the  sale  of  said 
stock  to  these  interveners,  stated  and  represented  to  interveners 
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that  if  they  would  purchase  said  stock  the  proceeds  received 
from  such  sale  would  be  paid  and  advanced  to  said  defendant 
for  the  purpose  of  developing  and  improving  the  property  of 
the  defendant,  and  with  the  understanding  and  agreement  that 
no  part  of  such  advances  or  payment  should  be  repaid  by  said 
defendant,  except  from  the  earnings  and  proceeds  of  said 
property,  or  from  the  proceeds  of  a  sale  thereof,  and  these 
interveners,  believing  and  acting  upon  such  statements  and  rep- 
resentations, and  induced  thereby,  purchased  said  stock."  Sub- 
stantially the  same  allegation-  is  repeated,  and  it  is  said:  ''By 
reason  whereof  the  said  B.  H.  Tatem,  trustee,  is  now  estopped 
from  denying  said  representations  and  statements,  and  from 
asserting  any  claim  against  said  corporation  defendant,  except 
a  claim  for  payment  out  of  the  first  proceeds  and  profits  received 
from  the  operations  thereof,  or  out  of  the  proceeds  received 
from  the  sale  of  said  property."  Plaintiff,  by  answer  to  this 
complaint  in  intervention,  put  in  issue  the  affirmative  allega- 
tions, but  admitted  that  John  Edgerton,  one  of  the  members  of 
the  pool,  was  permitted  to,  and  did,  withdraw  39,000  shares  of 
the  pooled  stock  and  sold  the  same;  and  that  it  was  the  money 
derived  from  the  sale  of  that  stock  which  was  loaned  to  the 
defendant  mining  company,  and  for  which  the  notes  sued  upon 
were  taken.  Upon  the  first  trial,  the  district  court  held  the  notes 
to  be  void ;  but  this  ruling  was  reversed  upon  appeal,  in  Tatem 
V.  Eglanol  Min.  Co.,  42  Mont.  475,  113  Pac.  295,  where  a  more 
extended  statement  of  the  facts  will  be  found.  Upon  the  second 
trial,  plaintiff  introduced  evidence,  made  out  a  prima  facie  case, 
and  rested.  The  interveners  then  sought  to  prove  the  affirmative 
allegations,  quoted  above,  but  upon  objection  the  offered  evi- 
dence was  excluded.  The  trial  resulted  in  a  judgment  in  favor 
of  plaintiff,  and  from  the  judgment  and  an  order  denying  them 
a  new  trial  the  interveners  have  appealed. 

The  allegations  of  the  complaint  in  intervention  disclose  that 
the  purpose  for  which  the  interveners  appeared  in  this  action 
was  to  interpose  a  defense  for  and  on  behalf  of  the  defendant 
mining  company,  as  minority  stockholders  thereof.    A  state- 
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ment  to  this  effect  was  also  made  by  their  counsel,  in  open  court, 
during  the  progress  of  the  trial,  and  the  trial  court  so  found 
and  recited  in  the  judgment. 

The  first  contention  made  by  appellants  is  that,  by  reason 
of  the  fact  thfit  Tatem 's  agent  made  the  representations  re- 
ferred  to  above,  and  thereby  induced  the  interveners  to  purchase 
stock,  he  is  now  estopped  to  assert  any  claim  as  against  the  min- 
ing company,  except  a  claim  for  repayment  out  of  the  profits 
arising  from  the  operation  of  the  company's  property,  or  from 
a  sale  of  such  property.  Many  cases  are  cited  which  announce 
the  familiar  principles  upon  which  the  doctrine  of  estoppel  in 
pais  is  founded,  and  make  application  of  those  principles  to 
the  facts  of  particular  cases.  We  have  not  deemed  it  necessary 
to  review  those  decisions  at  length.  It  is  sufficient  to  say  that 
they  are  in  entire  harmony  with  the  views  which  we  assume  upon 
this  appeal.  If  this  was  an  action  between  Tatem,  trustee,  and 
the  purchasers  of  the  pooled  stock  under  the  agreement  pleaded, 
the  cases  cited  would  be  in  point.  But  this  is  an  action  at  law, 
by  Tatem  against  the  mining  company,  and  these  interveners 
are  attempting  to  defend  for  the  company,  and  the  defense 
which  they  attempt  to  interpose  is  the  defense  of  the  company. 
[1]  The  company  was  not  a  party  to  the  transaction  between 
Tatcra  and  these  purchasers  of  pooled  stock.  **It  follows  from 
the  very  principle  on  which  the  whole  doctrine  of  estoppels 
rests  that  they  operate  neither  in  favor  of  nor  against  strangers, 
but  affect  only  the  parties  thereto  and  their  privies,  either 
in  blood,  in  estate,  or  in  law ;  and  hence  a  stranger  can  neither 
take  advantage  of,  nor  be  bound  by,  an  estoppel.  This  prin- 
ciple applies  equally  to  estoppels  by  deed,  by  record,  and  in 
2XZW."     (Simpson  v.  Pearson,  31  Ind.  1,  99  Am.  Dec.  577.) 

In  Walls  V.  Ritter,  180  111.  616,  54  N.  E.  565,  the  same  doctrine 
is  stated  in  the  following  language:  **It  is  one  of  the  funda- 
mental principles  of  estoppel  in  pais  that  it  can  only  be  invoked 
by  a  person  who  has  relied  upon  the  statements  or  declarations 
made  to  him,  and,  relying  upon  them,  has  changed  his  condi- 
tion with  reference  to  the  subject  matter  of  the  statements  or 
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declarations  upon  which  the  estoppel  is  based."  In  fact,  the 
rule  is  elementary,  and  there  cannot  be  any  difference  of  opinion 
respecting  it.     (16  Cyc.  778.) 

Since  the  mining  company  was  not  a  party  to  the  arrangement 
between  Tatem's  agent  and  the  purchasers  of  the  pooled  stock, 
it  cannot  have  been  misled  by  any  statements  which  that  agent 
may  have  made,  and  therefore  cannot  invoke  the  doctrine  of 
estoppel  in  pais.  The  case  of  Oiven  v.  Times-Bepuhlican  Print- 
ing Co.,  114  Fed.  92,  52  C.  C.  A.  40,  cited  by  counsel  for  ap- 
pellants, fully  supports  this  view  and  demonstrates  with  per- 
fect clearness  the  fact  that  these  interveners,  as  such,  have 
mistaken  their  remedy. 

But  it  is  insisted  that  the  atrreement  made  by  Tatem's  agent 
with  the  purchasers  of  the  pooled  stock  was  one  made  expressly 
[2]  for  the  benefit  of  the  mining  company ;  and  therefore  th€ 
company  can  take  advantage  of  it  under  section  4970  of  the  Re- 
vised Codes,  which  reads  as  follows:  *'A  contract,  made  expressly 
for  the  benefit  of  a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it.'*  That  section 
received  the  careful  consideration  of  this  court  in  McDonald  v. 
American  Nat.  Bank,  25  Mont.  456,  65  Pac.  896,  and  from  the 
position  then  assumed  we  see  no  reason  to  depart.  In  the  course 
of  the  opinion,  Mr.  Justice  Pigott,  speaking  for  the  court,  said : 
''To  come  within  the  meaning  and  scope  of  the  section,  the 
(executory)  contract  made  expressly  for  the  benefit  of  a  third 
person  must  be  one  whereby  the  promisor  undertakes  to  pay  or 
discharge  some  debt  or  duty  which  the  promisee  owes  to  the 
third  person;  in  other  words,  the  third  person  must  sustain 
such  a  relation  to  the  contracting  parties  that  a  consideration 
may  be  deemed  to  have  passed  from  him  to  the  promisee  which 
raises  the  implication  of  a  promise  from  the  promisor  directly 
to  himself.  There  must  be  a  consideration  passing  from  the 
third  person,  by  virtue  of  which  he  may  assert  the  existence 
of  a  promise  in  his  favor."  That  this  construction  of  the  sec- 
tions of  the  Codes  is  correct,  there  cannot  be  any  doubt;  and 
that  the  contract,  if  made,  between  Tatem's  agent  and  the 
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[3]  interveners  who  purchased  the  pooled  stock,  as  alleged  in 
that  portion  of  the  complaint  quoted  above,  was  not  made  ex- 
pressly for  the  benefit  of  the  Eglanol  Mining  Company  is  clear. 
There  was  not  any  consideration  passing  from  the  mining  com- 
pany to  the  pMntiff  upon  which  the  company  can  now  say  that 
the  plaintiff's  promise  was  intended  for  the  company's  benefit. 
Neither  was  there  such  a  relationship  existing  between  the  com- 
pany and  the  interveners  who  purchased  the  pooled  stock  that 
a  consideration  can  be  deemed  to  have  passed  from  the  com- 
pany ;  and  neither  was  there  any  debt  or  duty  owed  to  the  com- 
pany by  such  interveners  which  the  plaintiff  could  have 
undertaken  to  discharge.  Every  essential  element  enumerated 
by  this  court  in  McDonald  v.  American  Nat.  Bank,  above,  is 
absent  from  the  record  in  this  instance.  The  contract  pleaded, 
if  made,  was  made  between  Tatem,  acting  through  his  agent, 
and  these  interveners  who  purchased  the  pooled  stock,  and  was 
made  for  the  benefit  of  such  interveners.  The  mere  fact  that  in- 
cidentally such  contract  might  inure  to  the  benefit  of  the  min- 
ing company  is  not  sufficient  to  enable  the  company  to  take 
advantage  of  it.     (McDonald  v.  American  Nat.  Bank,  above.) 

The  third  contention  made  by  appellants  was  determined  ad- 
versely to  them  by  the  former  decision  in  this  case.  The  evi- 
dence in  the  record  discloses  that  of  the  twenty-five  interveners, 
fourteen  purchased  pooled  stock  only,  eight  purchased  both 
pooled  stock  and  stock  not  in  the  pool,  while  three  purchased 
only  stock  not  in  the  pool.  It  further  appears  that  43,617  shares 
of  stock  of  the  defendant  mining  company  are  owned  by  persons 
other  than  plaintiff  and  his  associates  or  these  interveners;  or, 
in  other  words,  that  54,917  shares  of  stock  were  sold  to  persons 
who  purchased  the  same  without  reference  to  the  agreement 
which  is  pleaded  in  this  instance,  and  that  of  the  entire  200,000 
shares  of  the  capital  stock  only  38,725  shares  were  sold  under 
that  agreement.  To  permit  the  holders  of  these  38,725  shares 
to  interpose  the  agreement  which  they  made  as  a  defense  to  this 
action  in  effect  secures  to  the  holders  of  54,917  shares  a  defense 
growing  out  of  a  contract  to  which  they  were  not  parties,  and 
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of  the  existence  of  which  they,  or  most  of  them  at  least,  have 
no  knowledge,  so  far  as  this  record  discloses.  If  the  interveners 
who  purchased  pooled  stock  under  the  agreement  pleaded  were 
affected  adversely  by  reason  of  plaintiff's  breach  of  his  agree- 
ment with  them,  they  were  not  remediless.  Upon  discovering 
that  plaintiff  had  breached  his  agreement  by  taking  notes  rep- 
resenting an  absolute  liability  on  the  part  of  the  company,  they 
had  their  election  to  rescind  the  contract,  return  the  stock,  and 
recover  the  money  paid  for  it,  or  recover  damages  for  the  breach. 
Whatever  may  be  said  of  the  conduct  of  plaintiff,  assuming  the 
allegations  quoted  above  to  be  true,  these  interveners,  instead 
of  proceeding  against  the  plaintiff  to  protect  the  stock  actually 
involved  in  the  agreement  pleaded,  attempt  by  this  defense  to 
gain  for  the  other  stock,  not  involved  in  that  agreement,  an  ad- 
vantage to  which  it  is  not  entitled  upon  any  possible  theory  of 
the  case. 

The  judgment  and  order  are  afSrmed. 

Affirmed. 

Mb.  Ghibf  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


STATE  EX  BEL.  STBEIT,  Respondent,  v.  JUSTICE  COURT 

et  al.,  Appellants. 

(No.  3,108.) 
(Submitted  April  9,  1912.    Decided  April  15,  1912.) 

[123  Pac.  405.] 

Criminal  Law — Search-warrants  —  When  Issimnce  Improper — 
^'Public  Offense'^ — Violation  of  City  Ordinance — Costs. 

Criminal  Law — Search-warrants — Improper  Issuance. 

1.  Held,  that  violations  of  city  ordinances  are  not  included  within  the 
meaning  of  the  expression  ''public  offense,"  as  used  in  section  9677, 
Bevised  Codes,  authorizing  the  issuance  of  a  search-warrant  "when  it 
[the  property]  is  in  the  possession  of  any  person  with  the  intent  to 
hm  it  «•  tilt  meanf  of  eommitting  a  publie  offense." 
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6ame — Scarch-warrantB — Statutory  Provisions — Strict  Construction. 

2.  The  use  of  a  search-warrant  may  not  be  extended  by  construct  ion 
to  any  case  not  clearly  covered  by  the  statute.     (Bev.  Codes,  sec.  9677.) 

Same — Intoxicating    Liquors — Violation    of    City    Ordinance — Search-war- 
rant— Improper  Issuance. 

3.  Held,  that  the  alleged  threatened  violation  of  a  town  ordinance  by 
conducting  a  saloon  without  first  obtaining  a  license  did  not  justify 
the  issuance  of  a  search-warrant. 

Prohibition — Justices  of  the  Peace— Costs. 

«.  Under  sections  7154  and  7155,  Revised  Codes,  costs  were  properly  al- 
lowed to  one  who  successfully  prosecuted  a  writ  prohibiting  a  justice 
of  the  peace  from  proceeding  further  in  an  action  in  which  the  justice 
had  unlawfully  issued  a  search-warrant. 

Prohibition  by  the  state,  on  relation  of  Herman  Streit,  against 
the  Justice  Court  of  Chinook  Township,  Chouteau  County,  and 
H.  B.  Brooks,  justice  of  the  peace.  Prom  a  judgment  awarding 
a  peremptory  writ,  defendants  appeal.    Affirmed. 

Mr.  R,  E,  O'Keefe,  for  Appellants,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  issuance  of  a  search-warrant  to  search  for  and   seize 
liquors  unlawfully  kept  for  sale  is  well  within  the  intendment 
of  the  law,  and  the  proceeding  is  not  a  novel  one.     A  stat- 
ute  permitting   a   search-warrant  to   issue   for   the  search  of 
premises  in  which  liquors  were  unlawfully  kept  for  sale,  or 
intended  for  sale,  contrary  to  law,  and  for  the  seizure  of  such 
liquors,  was  sustained  in  Southman  v.  State^  66  Neb.  302,  92  N. 
W.  303.     (And  see  Gray  v.  Kimballii2  Me.  299 ;  Santo  v.  State, 
2  Iowa,  165,  63  Am.  Dec.  487;  Joms  v.  Root,  6  Gray  (Mass.), 
435-;  Mason  v.  Lothrop,  7  Gray  (Mass.),  354;  State  v.  O'Neil, 
58  Vt.  140,  56  Am.  Rep.  557,  2  Atl.  586 ;  State  v.  Robinson,  49 
Me.  285;  State  v.  Barrels  of  Liquor,  47  N.  H.  369;  State  v. 
Brennan's  Liquors,  25  Conn.  278.)     And  as  to  nature  of  pro- 
ceeding and  notice,  see  Johnson  v.  Williayns,  48  Vt.  566.    A 
search-warrant  may  issue  in  certain  cases  to  bring  personal  prop- 
erty into  the  presence  of  the  court,  upon  aflBdavit  or  deposition 
showing  facts  tending  to  establish  the  grounds  of  the  applica- 
tion, or  probable  cause  to  believe  they  exist.     {State  ex  rel. 
Oeyman  v.  Second  Judicial  Dist.  etc.,  26  Mont.  483,  68  Pae.  861.) 
Search-warrants   have   been    allowed  to  search   for  prohibited 
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liquors  kept  for  sale  contrary  to  law.  (Cooley's  Constitutional 
Limitations,  6th  ed.,  p.  370;  see,  also,  Oray  v.  Kimball,  42  Me. 
299 ;  Hibbard  v.  People,  4  Mich.  126 ;  Fisher  v.  McGirr,  1  Gray 
(Mass.),  1,  61  Am.  Dec.  381;  Sullivan  v.  Oneida,  61  111.  242; 
Santo  V.  State,  2  Iowa,  165,  63  Am.  Dec.  487 ;  Jones  v.  Root,  6 
Gray  (Mass.),  4t35;  Mason  v,  Lothrop,  7  Gray  (Mass.),  354;  State 
V.  O'Neil,  58  Vt.  140,  56  Am.  Rep.  557,  2  Atl.  586;  Johnson 
V.  Williams,  48  Vt.  566.) 

The  seizure  of  property  used  or  intended  for  use  to  commit 
a  public  offense  is  justified  under  the  so-called  police  power  of 
the  state,  and  this  regardless  as  to  whether  the  property  is  in- 
nocent in  character  when  not  put  to  unlawful  use,  for  it  is  the 
character  of  the  property  in  its  unlawful  use,  or  intended  use, 
that  calls  into  operation  the  police  powers  of  the  state. 

Messrs,  Stranahan  df  Stranahan,  and  Mr,  John  C.  Duff,  for 
Respondent,  submitted  a  brief;  Mr,  F.  E,  Stranahan  argued  the 
cause  orally. 

The  violation  of  the  provisions  of  a  simple  police  regulation 
to  be  found  in  a  town  ordinance,  is  not  a  public  offense,  or,  at 
least,  is  not  the  public  offense  intended  to  be  covered  by  the 
statute.  (City  of  Helena  v.  Kent,  32  Mont.  279,  4  Ann.  Cas. 
235,  80  Pac.  258.)  The  justice's  court  exceeded  its  jurisdiction 
for  the  further  reason  that  the  police  court  of  the  town  had  ex- 
clusive jurisdiction  of  the  matters  involved.  (Rev.  Codes,  sec. 
3298.) 

The  proceeding  was  prosecuted  in  the  name  of  the  state  of 
Montana  and  not  in  the  name  of  the  town  of  Chinook,  and  for 
that  reason,  also,  the  court  exceeded  its  jurisdiction.  (Sec. 
3298,  supra;  City  of  Helena  v.  Kent,  supra;  State  ex  rel.  City 
of  Butte  V.  District  Court,  37  Mont.  226,  95  Pac.  843.)  If  the 
high-handed  search  and  seizure  involved  in  this  case  can  be 
sustained  in  the  law,  there  is  no  limit  to  which  the  town  may 
go.  It  may  take  and  confiscate  the  entire  rolling-stock  of  a 
transcontinental  line  of  railway  passing  through  a  town,  when 
the  owner  does  not  intend  to  obey  some  town  ordinance. 
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The  search  and  seizure  was  wholly  unnecessary  and  unreason- 
able and  is  in  contravention  of  Article  IV  of  the  amendments 
to  the  Constitution  of  the  United  States  and  of  section  7,  Article 
III  of  the  state  Constitution.  The  search-warrant  law  of  Mon- 
tana is  unconstitutional,  for  the  reason  that  it  operates  to  de- 
prive the  respondent  of  his  property  without  due  process  of  law. 
He  is  not  made  a  party  to  the  proceeding,  nor  is  he  given  notice 
of  the  action  or  required  to  appear  or  plead  therein,  or  to  de- 
fend his  rights  in  any  way.  Our  law  is  identical  with  that  of 
California,  except  that  Montana  has  added  the  feature  of  sale 
of  perishable  property.  The  supreme  court  of  California  has 
held  its  law  unconstitutional  for  the  reasons  above  stated. 
{Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  582,  108  Pac. 
56.)  The  opinion  in  this  case  is  so  thorough  and  exhaustive 
that  we  content  ourselves  with  the  citation  of  the  case  without 
quoting  from  it  or  from  any  of  the  authorities  there  cited. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  August  19,  1911,  J.  H.  Miewald  filed  with  the  defendant, 
a  justice  of  the  peace  in  Chinook  township,  Chouteau  county,  an 
affidavit  asking  for  the  issuance  of  a  search-warrant,  a  copy  of 
which  follows: 

''State  of  Montana, 

>>S8. 

County  of  Chouteau, 

''J.  H.  Miewald,  being  first  duly  sworn,  on  oath  deposes  and 
says  that  the  above-named  defendant,  Herman  Streit,  has  in 
his  possession  in  that  certain  frame  building  situated  on  lot  8 
of  block  3,  in  the  town  of  Chinook,  which  said  building  is  near 
to  and  adjoining  the  Arlington  Hotel  on  the  north  side  thereof, 
and  which  said  frame  building  is  known  as  'Streit's  saloon  build- 
ing,' certain  spirituous,  malt,  vinous,  distilled,  and  fermented 
liquors,  to-wit,  wineS;,  whiskies,  beers,  ales,  brandies  and  other 
intoxicating  liquors  in  bottles,  casks,  kegs  and  barrels,  a  more 
particular  description  of  which  said  liquors  and  of  the  place 
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where  the  <ame  are  kept,  and  of  the  bottles,  kegs,  barrels  and 
casks  containing  same,  being  to  affiant  unknown,  and  which 
said  liquors  so  in  the  x>ossession  of  the  said  Herman  Streit  are 
kept  and  held  by  him  with  the  intent  in  him,  the  said  Herman 
Streit,  to  use  the  same  as  the  means  of  committing  a  public  of- 
fense, to  wit,  with  the  intent  in  him,  the  said  Herman  Streit, 
of  offering  the  same  for  sale,  and  of  selling  the  same,  without 
having  first  obtained,  and  without  first  obtaining  a  license  so  to 
do  under  the  provisions  of  the  ordinances  of  the  town  of  Chi- 
nook, county  of  Chouteau,  Montana,  and  particularly  under 
Ordinance  No.  61  of  said  town  of  Chinook,  which  selling  and 
which  offering  for  sale  the  said  Herman  Streit  intends  to  carry 
on  and  make  within  the  limits  of  said  town  of  Chinook,  con- 
trary to  the  provisions  of  Ordinance  No.  61  of  the  town  of  Chi- 
nook, said  county.  And  affiant  asks  that  a  search-warrant  may 
issue  commanding  that  the  said  frame  building  so  known  as 
'Herman  Streit 's  saloon'  be  searched  for  the  property  above 
specified,  to- wit,  the  said  liquors,  and  bring  same  before  this  mag- 
istrate.*' 

The  defendant  issued  a  warrant,  and  thereupon  the  said  Mie- 
wald,  as  town  marshal  of  the  town  of  Chinook,  and  pursuant 
to  the  command  of  the  warrant,  seized,  carried  away,  and  took 
before  the  defendant  the  whole  of  the  stock  in  trade  of  said 
Streity  consisting  of  wines,  whisky,  beer,  etc.,  of  the  value  of 
more  than  $2,000.  The  defendant  by  order  fixed  August  23  as 
the  time  for  a  hearing  of  the  proceeding  and  to  determine  what 
disposition  should  be  made  of  the  property.  Streit  immediately 
applied  to  the  district  court  of  Chouteau  county  for  a  writ  of 
prohibition,  and  an  alternative  writ  was  issued.  Thereafter  the 
proceeding  was,  on  motion,  transferred  for  final  hearing  to  Cas- 
cade county,  in  the  eighth  district.  The  result  was  a  judsrment 
by  Hon.  J.  B.  Leslie,  one  of  the  judges  of  that  district,  awarding 
a  peremptory  writ  with  costs.    The  defendant  has  appealed. 

While  counsel  assigns  many  alleged  errors  upon  the  proceed- 
ings had  in  the  district  court,  it  is  not  necessary  to  consider  any 
of  them.    The  ultimate  question  presented  is  whether  the  facts 
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stated  in  the  afBdavit  disclose  a  case  in  which  the  defendant  was 
authorized  to  issue  the  warrant. 

Under  the  statute  (Rev.  Codes,  sec.  9677)  a  search-warrant 
may  issue  in  three  cases  only:  (1)  When  the  property  has  been 
stolen  or  embezzled;  (2)  when  it  has  been  used  as  a  means  of 
committing  a  felony  j  and  (3)  '*when  it  is  in  the  possession  of 
any  person  with  the  intent  to  use  it  as  the  means  of  committing 
a  public  offense.     •    •     •     " 

*'A  crime  or  public  offense  is  an  act  committed  or  omitted  in 
violation  of  a  law  forbidding  or  commanding  it,  and  to  which 
is  annexed,  upon  conviction,  either  of  the  following  punishments: 
(1)  Death;  (2)  imprisonment;  (3)  fine;  (4)  removal  from  of- 
fice; or  (5)  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit  in  this  state."     (Rev.  Cod^s,  sec.  8107.) 

In  order  to  enforce  the  ordinances  of  a  town,  the  town  council 
is  given  authority  to  designate  a  justice  of  the  peace  of  the  town- 
ship in  which  the  town  is  situated  to  act  as  police  judge  to  try 
and  punish  violations  of  them.  (Rev.  Codes,  sec.  3242.)  In 
this  capacity  he  has  exclusive  jurisdiction  of  all  cases  arising 
urider  the  ordinances,  in  addition  to  his  jurisdiction  as  a  justice. 
(Sees.  3242,  3298.)  The  two  jurisdictions  are  separate  and  dis- 
tinct, however,  because  he  can  act  as  police  judge  only  by  vir- 
tue of  his  designation  under  the  statute  and  by  the  mode  of 
procedure  provided  for  that  purpose.  Prosecutions  for  viola- 
tions of  local  ordinances  must  be  conducted  in  the  name  of  the 
municipality  (sec.  3298),  by  its  prosecuting  officer  (sec.  3303). 
Criminal  cases  arising  under  the  state  laws  must  be  prosecuted 
in  the  name  of  the  state  and  by  the  county  attorney.  (Const., 
sec.  27,  Art.  VIII;  Rev.  Codes,  sec.  3052.)  It  does  not  appear 
from  the  record  whether  the  defendant  was  ever  designated  by 
the  town  council  of  Chinook  to  act  as  police  judge.  It  was  as- 
sumed by  counsel  at  the  argument  that  he  had  been  so  desig- 
nated, but  for  the  purposes  of  this  case  it  is  not  material  to 
inquire  whether  he  had  been  or  not.  It  is  evident  that  he  issued 
the  warrant  upon  the  assumption  that  the  violation  of  an  ordi- 
nance of  a  municipality  is  a  public  offense,  within  the  meaning 


45  Mont.]     State  ex  bsu  Stbeit  v.  Justice  Coubt  bt  au      381 

of  the  statute,  supra;  for  the  proceedings  were  entitled,  "The 
State  of  Montana,  Plaintiff,  v.  Herman  Streit,  Defendant,"  and 
the  warrant  ran  in  the  name  of  the  state.  This  brings  us  to  the 
inquiry  whether  thia  assumption  is  correct. 

In  City  of  Helena  v.  Kent,  32  Mont.  279,  4  Ann.  Cas.  235,  80 
Pac.  258,  this  court  considered  the  question  whether  a  violation 
of  a  city  ordinance,  making  it  the  duty  of  the  occupant  of  prem- 
ises to  keep  the  sidewalks  in  front  of  them  free  from  snow  and 
ice,  is  a  crime  or  misdemeanor  and  must  be  prosecuted  in  the 
name  of  the  state.  It  was  held  that  infractions  of  local  police 
regulations,  such  as  that,  are  not  in  their  essence  ** crimes"  or 
"misdemeanors,"  as  those  terms  are  employed  in  our  criminal 
jurisprudence,  and  that  prosecutions  of  them  are  therefore  not 
criminal  prosecutions.  (See,  also.  State  ex  rel.  City  of  Butte 
V.  District  Court,  37  Mont.  202,  95  Pac.  841.)  In  the  statute, 
supra,  "crime"  and  "public  offense"  are  used  synonjrmously 
and  include  all  felonies  and  misdemeanors — that  is,  all  acts 
which  are  denounced  as  crimes  eo  nomine — but  do  not  include 
violations  of  local  ordinances.  It  must  follow,  therefore,  that 
£1]  violations  of  city  ordinances  are  not  included  within  the 
meaning  of  the  expression  "public  offense,"  as  used  in  the 
statute  (sec.  9677,  supra)  authorizing  the  issuance  of  a  search- 
warrant.  It  is  true  that,  in  the  section  conferring  upon  police 
courts  exclusive  jurisdiction  of  ordinance  cases,  they  are  re- 
ferred to  as  both  civil  and  criminal.  (Sec.  3298.)  The  same 
act  may  be  a  violation  of  an  ordinance  and  at  the  same  time  of 
a  public  law.  (State  ex  rel.  City  of  Butte  v.  District  Court, 
supra;  Dillon  on  Municipal  Corporations,  sec.  633.)  It  may 
therefore  be  punishable  both  under  the  state  law  and  under  the 
ordinance.  Again,  there  is  attached  to  tho  violation  of  an  ordi- 
nance a  penalty  in  the  form  of  a  fine,  imprisonment,  or  both. 
Nevertheless,  whether  such  offense  be  classified  as  civil  or  crim- 
inal, or  quasi  criminal,  the  prosecution  to  enforce  the  penalty 
does  not  rise  to  the  dignity  of  a  criminal  prosecution,  in  the  sense 
in  which  that  expression  is  commonly  used. 
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The  search-warrant  was  not  known  to  the  early  common  law. 
It  grew  up  by  ** imperceptible  practice'*  and  was  first  confined 
to  the  case  of  stolen  goods.  Its  legality  was  denied  by  Lord 
Coke.  {Entick  v.  Carrington,  19  How.  St.  Tr.  1030.)  The  use 
of  it  was  subsequently  extended.  (2  Chitty's  General  Practice, 
p.  180.)  Because  it  is  a  process  subject  to  much  abuse,  it  has 
in  this  country  generally  been  limited  in  its  use  by  constitutional 
restrictions.  (Const.,  sec.  7,  Art.  Ill;  Robinson  v.  Richardson^ 
13  Gray  (Mass.),  454;  State  v.  Guthrie,  90  Me.  448,  38  Atl.  368.) 
In  this  state  the  statute  has  extended  its  use  as  an  aid  to  the 
discovery  and  punishment  of  any  character  of  public  offense 
[2]  when  it  may  be  available;  but  this  use  of  it  may  not  be 
extended  by  construction  to  any  case  not  clearly  covered  by  the 
statute.  {Robinson  v.  Richardson,  supra;  35  Cyc.  1266,  and 
cases  cited.)  As  was  observed  in  State  v.  Chithrie,  supra:  **It 
is  a  sharp  and  heavy  police  weapon  to  be  used  carefully,  lest 
it  wdund  the  security  or  liberty  of  the  citizen." 

The  alleged  intention  on  the  part  of  Streit  to  violate  the  ordi- 
[3]  nance  by  conducting  a  saloon  without  first  obtaining  a 
town  license  did  not  justify  the  issuance  of  the  warrant.  The 
district  court  was  therefore  right  in  awarding  the  peremptory 
writ. 

It  was  also  right  in  adjudging  costs  against  the  defendant 
[4]  In  this  class  of  cases  the  prevailing  party  is  entitled  to 
his  costs  as  a  matter  of  course.     (Rev.  Cod^,  sees.  7154,  7155.) 

The  judgment  is  afSrmed. 

Affirmed. 

SIb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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EEID,  Appellant,  v.  HENNESST  MERCANTILE  CO., 

Respondent. 

(No.  3,115.) 
(Submitted  April  10,  1912.    Decided  April  15,  1912.) 

[123  Pae.  907.] 

Frauduleni    Conveyances  —  Evidence — Weight — Eauiiu — Find- 
ings— Conclusiveness. 

Equity — ^Findings — ConelusiTenees. 

1.  The  court  ob  appeal  in  an  e^ty  case  win  not  disturb  tbe  fin  din  <^ 
of  the  trial  court,  unless  there  is  a  decided  preponderance  in  the  evi- 
dence against  them,  and  where  the  testimonj,  Hirlj  considered,  ac- 
companied bj  the  presumption  that  the  findings  are  supported  by  the 
evidence,  furnishes  reasonable  grounds  for  different  conclusions,  the  find- 
ings will  not  be  disturbed. 

Same — Fraudulent  Oonveyances— Fraud — Evidence. 

2.  The  fraud  which  will  vitiate  a  conveyance  need  not  be  proved  by 
direct  evidence,  and  while  the  fact  of  relationship  between  the  parties 
to  the  transactioB  attacked  may  cast  suspicion  thereon  and  lend  cre- 
dence to  the  claim  that  it  was  the  result  of  collusion  between  the  parties 
to  <iAfr«ud  creditors,  it  alone  does  not  establish  fraud. 

Same — Evidence  —Wei  orht. 

9.  The  trial  oourt,  in  a  suit  in  equity,  in  weighing  the  testimony  may 
eonsidei  the  appearance  and  demeanor  of  the  witnesses  and  their  in- 
terest in  the  tran&ac<.ion,  and  it  umy  disbelieve  witnesses  giving  im- 
probable and  inconsistent  testimony  relative  to  a  transaction  in  which 
they  are  pecuniarily  interested,  though  they  are  not  directly  contradicted. 

Same — ^Evi  dence — Sufficiency . 

4.  Evidence  held  to  support  a  finding  that  a  conveyance  by  a  mother 
to  her  son  was  in  fraud  of  her  creditors. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  James  Reid  against  the  Hennessy  Mercantile  Com- 
pany. -From  a  judgment  for  defendant  and  an  order  denying 
him  a  new  trial,  plaintiff  appeals.    Affirmed. 

Mr,  Alexander  Markel  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

In  behalf  of  Respondent,  Messrs,  Nolan  dk  Donovan  submitted 
a  brief;  Mr.  T.  F.  Nolan  argued  the  cause  orally. 


384  Beid  v.  Hennessy  Mercantile  Co.     [Mar.  T.  '12 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  quiet  the  title  to  a  certain  piece  of 
real  estate  in  Butte.  On  September  2,  1908,  Patrick  Reid  con- 
veyed the  property  to  his  wife,  Winifred,  and  on  June  22,  1909, 
Winifred  Reid  conveyed  it  to  the  plaintiff,  James  Reid,  who  is 
her  son.  On  the  latter  date  Winifred  Reid  was  indebted  to  the 
defendant  in  the  sum  of  $1,021.90.  On  July  22,  1909,  an  action 
was  commenced  on  this  account  and  a  writ  of  attachment  issued. 
On  August  24,  1909,  judgment  was  entered,  and  the  real  estate 
in  controversy  was  sold  to  the  defendant  in  partial  satisfaction 
thereof,  by  the  sheriff,  upon  execution.  As  a  defense  to  the  ac- 
tion, the  defendant  alleged  that  the  transfer  from  Winifred 
Reid  to  the  plaintiff  was  made  ^'with  intent  to  hinder,  delay,  and 
defraud  her  creditors,  including  defendant;  that  said  grantee 
had  knowledge  of  the  grantor's  circumstances  and  knew  of  her 
indebtedness  to  the  defendant  and  of  her  fraudulent  intent  and 
participated  in  the  scheme  to  hinder,  delay,  and  defraud  her 
creditors;  that  said  transfer  was  made  without  consideration, 
was  fraudulent  and  void,  and  was  made  for  the  purpose  of 
preventing  the  defendant  from  collecting  its  indebtedness  against 
Winifred  Reid."  This  allegation  was  put  in  issue  by  a  reply. 
Said  reply  also  set  forth  affirmatively  that  for  many  years  prior 
to  September  2,  1908,  plaintiff  earned  considerable  sums  of 
money,  which  he  gave  to  his  parents,  Patrick  Reid  and  Winifred 
Reid,  ''and  during  all  of  said  times  they  promised  and  told  this 
plaintiff  that  the  property  described  in  the  complaint  belonged 
to  and  should  become  the  property  of  this  plaintiff;  that  dur- 
ing the  year  1908  Patrick  Reid,  father  of  this  plaintiff,  died; 
that  prior  to  the  death  of  said  Patrick  Reid,  to-wit,  on  the 
second  day  of  September,  1908,  the  said  Patrick  Reid,  for  the 
purpose  of  fulfilling  the  said  promise  and  agreement  to  this 
plaintiff,  executed  and  delivered  a  deed  to  the  said  property 
to  Winifred  Reid,  with  the  understanding  and  agreement  that 
the  said  Winifred  Reid  was  to  hold  the  said  property  in  trust, 
and  to  hold  the  same  as  trustee  of  and  for  this  plaintiff;  and 
that  Winifred  Reid,  in  pursuance  of  said  agreement  and  in  ful- 
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fillment  of  the  wish  and  desire  of  said  Patrick  Reid,  did  on  the 
twenty-second  day  of  June,  1909,  make,  execute,  and  deliver 
to  this  plaintiff  a  deed  to  the  said  property,  and  at  all  times 
mentioned  in  the  answer  plaintiff  was  and  now  is  the  owner,  in 
possession  and  entitled  to  the  possession  of  the  property."  The 
cause  was  tried  to  the  district  court,  Hon.  John  B.  McClernan, 
judge  presiding,  without  a  jury.  Plaintiff  appeals  from  a  judg- 
ment in  favor  of  the  defendant  and  from  an  order  denying  a 
new  trial. 

C.  J.  Kelly,  manager  of  the  Hennessy  Mercantile  Company, 
called  as  a  witness  by  the  defendant,  which  assumed  the  bur- 
den of  proof,  testified  in  part  as  follows:  ''Along  in  May,  1909, 
we  called  Mrs.  Beid  to  the  ofSce  and  told  her  that  the  account 
was  entirely  too  large ;  that  she  would  have  to  either  secure  the 
account  or  pay  it ;  her  failure  to  do  either  would  mean  that  we 
would  bring  suit.  She  said  it  would  be  paid ;  that  she  had  lots 
of  money ;  that  she  owned  the  property  and  we  were  not  taking 
any  chances.  My  knowledge  then  was  that  she  owned  this  prop- 
erty. She  said  she  would  make  a  large  payment  on  account 
immediately  after  the  June  pay  days.  That,  of  course,  she  failed 
to  do,  and  later  in  the  month  we  had  to  close  the  account  en- 
tirely. The  June  pay  days  came  about  the  15th.  For  many 
years  prior  to  that  time  she  also,  as  payment  on  the  account, 
turned  in  the  checks  of  her  son,  James  Beid,  and  they  were  al- 
ways applied  on  the  account.'* 

Mrs.  Beid  testified:  ''I  got  the  title  to  this  property.  No.  833 
North  Montana  street,  a  couple  of  days  before  Mr.  Beid  died. 
Him  and  I  was  talking  to  each  other.  Of  course,  we  knew  he 
was  going  to  die,  and  he  didn't  want  to  let  it  go  through  the 
court.  He  said,  'You  can  fix  that  with  the  boy,'  because  if  it 
went  through  the  court  it  would  cost  more  money.  He  just  told 
me  to  deed  that  over  to  Jimmie  when  he  would  demand  it.  He 
said  he  would  give  it  to  me  and  I  could  do  as  I  liked  with  it.  He 
says  when  the  boy  would  demand  the  house,  to  give  it  to  him, 
because  he  promised  him  the  house  since  he  was  twelve  years 
old  if  he  would  be  a  good  boy,  and  he  was  a  good  boy;  every 
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dollar  he  earned  he  brought  in  to  help  raise  the  family.  He 
was  twenty-one  in  April,  1908,  and  his  father  died  in  September, 

1908.  Jimmie  was  seventeen  when  Mr.  Reid  bought  the  prop- 
erty. No  one  was  present  when  I  had  this  conversation  I  spoke 
of.  I  got  No.  833  and  also  No.  835  North  Montana  street  by 
a  deed  made  by  Mr.  Canning.  I  kept  this  property  in  contro- 
versy in  my  name  until  June,  1909,  because  he  never  demanded 
it.  Mr.  Eelly  knew  I  had  the  property.  I  guess  that's  why 
they  carried  me  so  much,  but  I  hadn't  it.  Jimmie  had  the  prop- 
erty, and  his  father,  too.  I  guess  Jimmie  knew  I  had  an  open 
account  at  Hennessy's.  Some  time  in  July,  1909, 1  homesteaded 
the  other  place  I  was  living  in,  the  24th  of  July.  My  husband 
transferred  everything  to  me  to  give  it  to  James  when  he  de- 
manded it.  James  was  of  age  when  my  husband  died.  I  don't 
know  why  he  didn't  transfer  it  to  James.  I  was  present  when 
my  husband  said  to  James,  ^Now,  if  you  will  be  a  good  boy  and 
help  me  raise  those  little  girls,  this  will  be  your  house.'  He 
said  that  the  house  would  be  his  when  he  would  be  twenty-one, 
so  he  could  go  and  sit  on  the  jury.  Jimmie  said,  'Yes,  111  bring 
you  every  dollar  I  earn.'  So  he  did;  every  dollar  he  earned 
went  to  Hennessy's.  He  gave  over  $4,700,  every  dollar  by  virtue 
of  this  agreement.  I  testified  ooce  before  that  I  guessed  it 
was  $2,700.  I  didn't  know  how  much  he  gave.  The  house  was 
worth  $1,500.  James  didn't  demand  the  house  in  April,  when 
he  was  twenty-one.  I  testified  once  before :  'My  husband  deeded 
everything  over  to  me  to  do  what  was  right  with  the  children, 
so  I  did ;  I  done  what  he  requested  me.'  I  paid  $42  taxes  on  the 
property  in  November,  1909,  but  it  was  my  son's  payment.  I 
guess  James  paid  seven  years'  work  for  the  house.  No,  I  don't 
think  he  paid  seven.  I  might  make  a  mistake;  I  don't  know. 
He  paid  me  about  seven ;  from  the  time  he  was  seventeen  until 
he  was  twenty-one  he  paid  me.    I  rented  the  house  in  June, 

1909,  to  Thomas  Brunsdon,  for  James,  who  was  at  work.'* 
James  Reid,  sworn  for  the  defendant:  **I  was  between  fifteen 

and  sixteen  when  this  agreement  with  my  father  was  made,  in 
January,  1903.    He  simply  said  that  if  I  would  turn  over  my 
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check  and  help  him  raise  the  family,  why,  that  the  house  would 
be  mine  when  I  was  twenty-one.  I  says,  'AH  right.'  It  was 
a  little  after.  6  o'clock  in  the  evening — broad  daylight.  I  was 
never  allowed  to  control  my  own  earnings.  Father  never  said 
I  could  keep  the  money  I  earned  myself.  I  paid  about  $4,900 
under  that  agreement." 

It  appears  from  the  foregoing  and  other  testimony  in  the  rec- 
ord— construing  the  same  as  favorably  as  possible  for  the  appel- 
lant— ^that  on  a  day  in  January,  1903,  a  little  after  6  o'clock 
in  the  evening,  when  it  was  broad  daylight,  Patrick  Eeid  in- 
formed his  son  James,  in  the  hearing  of  Winifred  Beid,  his 
wife,  that  if  the  son  would  turn  over  his  pay  checks  and  thus 
assist  in  raising  the  other  children,  the  house  and  lot  would 
be  his  when  he  arrived  at  the  age  of  twenty-one  years.  No 
one  else  was  present.  James  fully  performed  his  part  of  the 
agreement  and  paid  in  about  $4,900  for  property  of  the  value 
of  from  $1,500  to  $1,800.  Although  James  became  of  age  in 
April,  1908,  he  did  not  demand  title  to  the  property  at  that 
time  or  at  any  time  prior  to  the  death  of  his  father;  on  the 
contrary,  he  paid  into  the  family  exchequer  the  sum  of  $710 
in  the  year  1908  after  he  became  twenty-one  years  old,  and  be- 
tween $400  and  $500  in  the  year  1909,  prior  to  June  22.  He 
attempted  to  explain  the  payment  of  $710  by  saying  that  he 
agreed  with  his  father  to  make  certain  repairs  on  the  house. 
These  repairs  cost  about  $450.  He  also  declared  that  he  volun- 
tarily made  payments  to  his  mother  after  the  death  of  his  father 
for  the  purpose  of  assisting  her  and  sending  his  sister  to  school. 
On  or  about  September  2,  1908,  Patrick  Reid,  who  was  about 
to  die,  transferred  the  property  and  one  other  house  and  lot  to 
his  wife.  Immediately  prior  to  the  transfer  he.  had  told  her 
to  ** fix  it  up  with  the  boy,"  to  deed  the  house  over  to  Jiramie 
**when  he  would  demand  it."  He  said  he  would  give  it  to  her, 
and  she  could  do  what  she  liked  with  it;  that  he  had  promised 
Jimmie  the  house  ** since  he  was  twelve  years  old."  It  appears 
from  the  testimony  of  the  appellant,  however,  that  he  was  al- 
most sixteen  years  old  when  the  alleged  agrccmeut  was  made. 
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No  third  person  was  present  at  the  time  of  the  conversation  be- 
tween husband  and  wife.  On  September  3,  1908,  Patrick  Beid 
died,  and  Mrs.  Reid  continued  to  hold  the  title  to  both  pieces 
of  property  until  some  time  in  May  or  June,  1909,  when  Mr. 
Kelly  demanded  payment  of  her  account  with  the  Hennessy 
Mercantile  Company,  and  informed  her  that,  if  she  did  not  pay 
or  secure  it,  suit  would  be  instituted  against  her.  She  agreed 
to  make  a  large  payment  on  or  about  June  15.  Instead  of  doing 
so,  however,  she  transferred  the  house  aud  lot  No.  833  to  her 
son,  on  June  22.  On  July  22  suit  was  begun,  and  two  days 
later  she  filed  a  declaration  of  homestead  on  house  and  lot  No. 
835. 

Bearing  in  mind  that  this  is  an  equity  case  and  the  burden 
of  proving  fraud  in  the  transfer  from  Winifred  Beid  to  James 
Reid  was  assumed  by  the  respondent,  the  only  question  for  de- 
[1]  cision  is.  Does  the  record  show  a  decided  preponderance 
in  the  evidence  against  the  decision  of  the  trial  court?  This 
court  said,  in  Watkins  v.  Watkins,  39  Mont.  367,  102  Pac.  860 : 
*'In  reviewing  the  evidence  the  court  will  start  oat  with  the  pre- 
sumption •  •  •  that  the  findings  are  supported  by  the  evi- 
dence. It  will  then  endeavor  by  a  fair,  unprejudiced,  and 
dispassionate  examination  of  the  evidence,  to  determine  whether 
there  is  any  substantial  support  for  the  findings,  always  bear- 
ing in  mind  that  it  is  not  assisted  by  the  presence  of  the  wit- 
nesses, and  that  a  witness'  manner  and  demeanor  on  the  stand 
might  justify  a  conclusion  not  at  all  warranted  by  a  review  of 
the  evidence  reduced  to  cold  print.  If,  acting  under  the  guid- 
ance of  the  rule  here  laid  down,  we  determine  that  the  testi- 
mony furnishes  reasonable  grounds  for  different  conclusions, 
then  we  will  hold  that  there  is  no  decided  preponderance  against 
the  findings  and  decline  to  disturb  them." 

In  Merchants'  Nat.  Bank  v.  Oreenhood,  16  Mont.  395,  41 
Pac.  250,  Mr.  Justice  De  Witt,  speaking  for  the  court,  said: 
''Fraud  cannot  often  be  proven  by  direct  evidence.  Fraud  con- 
[2]  ceals  itself.  It  does  not  move  upon  the  surface  in  direct 
lines.    It  goes  in  devious  ways.    We  may  with  difficulty  know 
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• 
'mhence  it  cometh  and  whither  it  goeth/    It  'loves  darkness 

rather  than  light  becanse  its  deeds  are  evil.'    It  is  rarely  that 

we  can  lay  our  hands  upon  it  in  its  going.    We  are  more  likely 

to  discover  it  at  its  destination,  before  we  know  that  it  has 

started  upon  its  sinuous  course." 

Mr.  Moore,  in  his  treatise  on  Fraudulent  Conveyances  and 
Creditors'  Remedies  (volume  2,  page  964),  says:  **The  mere 
fact  of  relationship  between  the  parties  to  a  transaction  which 
is  prejudicial  to  the  interests  of  creditors  does  not  establish 
fraud.  •  •  •  It  is  held  by  the  weight  of  authority,  however, 
that  the  fact  of  relationship  may  cast  suspicion  on  the  trans- 
action and  lend  credence  to  the  daim  that  it  was  the  result  of 
a  conspiracy  by  or  collusion  between  the  parties  thereto  to  de- 
fraud creditors,  since  relations  may  be  presumed  to  be  on  terms 
of  intimacy,  and  to  have  a  natural  and  strong  motive  to  protect 
each  other  at  the  expense  of  creditors,  and  more  likely  than  other 
persons  to  lend  aid  to  each  other  in  case  of  pecuniary  difiSculty.'' 

A  trial  court  is  not  bound  to  believe  all  the  testimony  that  it 
hears.  The  appearance  and  demeanor  of  the  witnesses,  their 
manner  of  testifying,  and  the  probability  or  improbability  of  the 
[3]  truth  of  their  statements  are  all  to  be  considered  in  con- 
nection with  the  other  facts  and  circumstances  in  the  case. 
When  the  statements  of  witnesses,  although  positive,  and  not 
directly  contradicted  by  other  witnesses,  are  improbable,  contra- 
dictory, and  inconsistent  in  themselves,  when  they  relate  to  al- 
leged transactions  with  persons  who  by  death  or  absence  are 
unable  to  dispute  them,  when  the  witnesses  are  directly  and 
pecuniarily  interested  in  the  result  of  the  controversy,  and  their 
testimony  may  furnish  the  basis  for  a  recovery  in  their  favor, 
and  the  attendant  circumstances  are  such  as  to  cast  suspicion 
upon  the  entire  transaction  as  narrated  by  them,  the  court  may 
disbelieve  such  witness  and  disregard  their  testimony.  (See 
Poor  V.  Madison  River  P.  Co.,  38  Mont.  341,  99  Pac.  947.) 

Judge  McCleman  was  evidently  of  opinion  that  no  such  agree- 
ment with  Patrick  Reid  as  that  narrated  by  his  wife  and  son 
[4]    was  ever  had,  that  the  transfer  from  Winifred  Reid  to 
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the  appellant  was  fraudulent  and  without  consideration,  and 
that  the  latter  knowingly  participated  in  the  fraud.  We  find 
no  decided  preponderance  in  the  evidence  against  his  decision. 
The  judgment  and  order  are  therefore  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  AIr.  Justice  Hollowat 
concur. 


BERLIN  MACHINE  WORKS,  Respondent,  v.  MIDLAND 

COAL  AND  LUMBER  CO.,  Appellant. 

(No.  8,119.) 

(Sabmitted  April  11,  1912.    Decided  April  15,  1912.) 

[123  Pac.  396.] 

Contracts — Sales — Acceptance — ^Rejection — Failure    to    Return — ^Effect. 

1.  Under  a  contract  for  the  sale  of  machinery  providing  that,  in  case 
of  rejection  or  failure  to  pay  as  provided  therein,  the  buyer  shouM 
return  and  deliver  the  property  to  the  seller,  freight  prepaid,  if  the 
property  was  defective,  it  is  the  buyer's  duty  to  so  return  it  whether 
he  refuses  to  accept  it,  or,  after  acceptance,  rejects  it  on  account  of  the 
defects;  hence,  where  the  buyer  refused  to  return  it  unless  the  seller 
refunded  the  freight  already  paid,  he  was  liable  for  the  purchase  price. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

Action  by  the  Berlin  Machine  Works  against  the  Midland  Coal 
and  Lumber  Company.  From  a  judgment  on  a  directed  verdict 
for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Messrs.  Ounn,  Basch  dit  Hall,  and  Messrs,  Tisor  <fe  McKinnon, 
for  Appellant,  submitted  a  brief;  Mr,  E.  M.  EaU  argued  the 
cause  orally. 

*' Where  the  character  of  the  goods  purchased  is  such  that 
their  quality  cannot  be  determined  by  looking  at  and  examining 
them,  but  by  actual  use  only,  the  purchaser  will  be  entitled  to 
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a  reasonable  time  in  which  to  test  the  goods  and  ascertain  whether 
they  are  the  kind  ordered ;  and  untH  this  question  is  determined, 
the  retention  of  the  goods  does  not  amount  to  an  acceptance 
thereof."  {Philadelphia  etc.  Co.  v.  Detroit  White  Lead  Works, 
58  Mich.  29,  24  N.  W.  881 ;  Western  Construction  Co.  v.  Romona 
Oolitic  Stone  Co.,  41  Ind.  App.  229,  80  N.  E.  856.)  As  to  what 
is  a  reasonable  time  for  inspection  and  acceptance  or  rejection 
under  various  facts  and  circumstances,  see  Plotner  df  Stoddard 
V.  Markham,  etc.  (Tex.  Civ.  App.),  122  S.  W.  443;  WaU  Bice 
Mill.  Co.  V.  Continental  Supply  Co.,  36  Utah,  121,  140  Am.  St. 
Rep.  815,  103  Pac.  242;  Eaton  v.  Blackburn,  52  Or.  300,  132 
Am.  St.  Rep.  705,  16  Ann.  Cas.  1198,  20  L.  R.  A.,  n.  s.,  53,  96 
Pac.  871 ;  Pierson  v.  Crooks,  115  N.  Y.  539, 12  Am.  St.  Rep.  831, 
22  N.  E.  349;  Hudson  v.  Oerman  Fruit  Co.,  95  Ala.  621,  10 
South.  920 ;  Cohen  v.  Pemberton,  53  Conn.  221,  55  Am.  Rep.  101, 
2  Atl.  315,  5  Atl.  682 ;  Building  Supply  Co.  v.  Jones,  87  S.  C. 
426,  69  S.  E.  881. 

The  machine  was  defective  and  would  not  do  the  work  re- 
quired of  it.  Appellant  was  therefore  entitled  to  reject  it. 
(McCormick  Harvesting  Machine  Co.  v.  Okerstrom,  114  Iowa, 
260,  86  N.  W.  284 ;  Inman  Mfg.  Co.  v.  Am.  Cereal  Co.,  124  Iowa, 
737,  100  N.  W.  860.)  That  appellant  notified  respondent  within 
a  reasonable  time  of  the  defects  in  the  machine  is  estab- 
lished by  the  evidence.  The  question  of  whether  such  notice 
was  given  within  a  reasonable  time  was  one  for  the  jury.  (35 
Cyc.  262.)  The  manner  and  time  of  giving  notice  or  the  time  of 
acceptance  may  be  waived  where  the  seller  sends  a  representa- 
tive to  examine  and  remedy  defects  pointed  out,  as  was  done  in 
this  case.  {Baker  v.  Nichols  dk  Shepard  Co.,  10  Okl.  685,  65 
Pac.  100;  Advance  Thresher  Co.  v.  Curd  (Ky.),  85  S.  W.  690; 
Cooke  V.  Underhill  Mfg.  Co.,  138  N.  Y.  610,  33  N.  E.  728; 
Parsons  Band  etc.  v.  Oadeke,  1  Neb.  (Unof.)  605,  95  N.  W.  850.) 

Respondent's  attitude  made  a  return  of  the  machine  futile 
and  estops  it  from  now  claiming  it  should  have  been  returned. 
**The  law  neither  does  nor  requires  idle  acts.*'  (Rev.  Codes, 
sec  6200.)     The  letters  of  plaintiff  were,  in  effect,  a  repeated 
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refusal  to  accept  or  receive  said  machine  if  returned.  Such 
conclusion  is  the  only  reasonable  one  that  can  be  drawn  from 
them.  A  refusal  to  receive  before  an  offer  to  return  is  made 
should  discharge  the  buyer  from  the  necessity  of  returning  the 
property  the  same  as  a  refusal  to  receive  at  the  time  or  after 
an  offer  to  return  is  made.  {Sycamore  etc.  v.  Orundrad^  16 
Neb.  529,  20  N.  W.  832 ;  J.  I.  Case  Threshing  Machine  Co.  v, 
Johnson,  140  Wis.  534,  122  N.  W.  1037 ;  Guetzkow  v.  Michigan 
Mut  Life  Ins.  Co.,  105  Wis.  448,  81  N.  W.  652 ;  Westinghouse 
Co.  V.  Gainor,  130  Mich.  393,  90  N.  W.  52.)  Furthermore,  it 
was  for  the  jury  to  determine  what  inferences  and  conclusions 
were  reasonable  to  be  made  from  respondent's  statements  in  said 
letters,  introduced  by  appellant,  and  to  say  whether  or  not  they 
constituted  a  refusal  to  accept  a  return  of  the  machine.  {Baker 
V.  Nichols  &  Shepard  Co.,  10  Okl.  685,  65  Pac.  100.) 

It  is  apparent  that  respondent  was  trying  by  its  letters  to 
keep  itself  in  a  position  where  it  would  decline  to  receive  the 
machine  if  returned,  on  the  ground  that  theretofore  there  had 
been  a  legal  acceptance  by  appellant,  and  at  the  same  time  be 
in  a  position  to  urge  in  event  of  a  suit,  as  it  is  now  doing,  that 
the  machine  should  have  been  returned.  {Coles  v.  Swensberg, 
90  Mich.  223,  51  N.  W.  275.)  In  the  case  just  cited  the  de- 
fendant, after  failing  to  get  directions  as  to  shipping,  shipped 
the  machine  back  to  the  place  designated  in  the  contract,  and 
upon  its  arrival  the  plaintiff  refused  to  accept  it  upon  the  ground 
that  the  defendant,  by  not  returning  it  to  the  place  and  within 
the  time  fixed  in  thQ  contract,  had  made  an  acceptance.  Such 
would  have  been  appellant's  position  here  had  he  returned  the 
machine,  in  the  face  of  respondent's  repeated  statements  in  its 
correspondence.  (See,  also,  McCormick  Harvester  Machine  Co. 
V.  Knoll,  57  Neb.  790,  78  N.  W.  394 ;  Rheinstrom  v.  Steiner,  69 
Ohio  St.  452,  100  Am.  St.  Rep.  699,  69  N.  E.  745;  Jones  v. 
Bloomgarden,  143  Mich.  326,  106  N.  W.  891 ;  Westinghouse  Co. 
V.  Gainor,  130  Mich.  393,  90  N.  W.  52;  J.  I.  Case  Threshing 
Mach.  Co.  V.  Johnson,  140  Wis.  534, 122  N.  W.  1037 ;  Geiser  Mfg. 
Co.  V.  Cassell,  171  Fed.  348,  96  C.  C.  A.  240.) 
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Under  the  contract,  appellant  was  only  to  pay  expenses  of 
returning  the  machine  in  case  it  accepted  it  and  then  failed  to 
make  payments  as  agreed  upon.  Therefore,  appellant  was  en- 
titled to  freight  or  other  expenses  paid  by  it  in  connection  with 
said  machine.  {Berlin  Machine  Works  v.  Miller,  59  Wash.  572, 
110  Pac.  422 ;  Philadelphia  Whiting  Co.  v.  Detroit  White  Lead 
Works,  supra.)  In  Houser  dk  Haines  Mfg.  Co.  v.  McKay,  53 
Wash.  337,  27  L.  R.  A.,  n.  s.,  925,  101  Pac.  894,  the  court  said : 

^'The  respondent,  after  the  breach  of  the  contract  was  estab- 
lished, properly  claimed  the  right  to  have  the  money  refunded 
which  he  had  paid  as  freight  on  the  harvester  from  the  factory 
to  the  point  of  destination.''  (See,  also,  SUberman  v.  Clark, 
96  N.  Y.  522;  American  Mill  Works  v.  De  Agnaro  (Tex.  Civ. 
App.),  53  S.  W.  350;  Rev.  Codes,  subd.  2,  sec.  5065.) 

Messrs.  Loud  df  Campbell  submitted  a  brief  in  behalf  of  Re- 
spondent; Mr.  Chas.  H.  Loud  argued  the  cause  orally. 

The  rescission  of  a  contract  for  breach  of  warranty  is  a  matter 
which  can  properly  be  made  one  of  contract.  (See  2  Mechem  on 
Sales,  sees.  1383,  1384,  1806,  1807 ;  J.  I.  Case  Threshing  Machine 
Co.  V.  Hall,  32  Tex.  Civ.  App.  214,  73  S.  W.  835 ;  King  v.  Towsley, 
64  Iowa,  75, 19  N.  W.  859 ;  RoweU  v.  Oleson,  32  Minn.  288,  20  N. 
W.  227;  Heagney  v.  J.  I.  Case  Threshing  Machine  Co.,  4  Neb. 
(Unof .)  745,  96  N.  W.  175 ;  Russell  &  Co.  v.  Murdoch,  79  Iowa, 
101, 18  Am.  St.  Rep.  348,  44  N.  W.  237 ;  Fumeaux  v.  Esterly,  36 
Kan.  539, 13  Pac.  824.)  Where,  as  in  this  case,  a  contract  for  the 
purchase  of  a  machine  provides  that  in  case  of  rejection  of  the 
proi>erty  or  a  failure  to  pay  therefor,  the  buyer  shall  at  once 
return  and  deliver  the  property  in  good  order  to  the  seller  f .  o.  b. 
the  place  of  shipment,  the  purchaser  cannot  afterward,  upon  a 
breach  or  alleged  breach  of  warranty,  escape  his  obligation  to 
pay  the  contract  price  without  first  returning  the  machine  in 
good  order,  at  the  place  of  shipment  and  at  his  own  costs.  {Ault- 
man  dk  Co.  v.  York,  1  Tex.  Civ.  App.  484,  20  S.  W.  851 ;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Paterson,  137  Ky.  180,  125  S.  W. 
287;  Burke  v.  Keystone  Mfg.  Co.,  19  Ind.  App.  556,  48  N.  E. 
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882;  Fahey  v.  Esteley  Harvesting  Mach.  Co,,  3  N.  D.  220,  44 
Am.  St.  Rep.  554,  55  N.  W.  580;  Avery  Planter  Co.  v.  Peck, 
80  Minn.  519,  83  N.  W.  455,  1083 ;  Upton  Mfg.  Co.  v.  Huiske,  69 
Iowa,  557,  29  N.  W.  621 ;  Satidmch  Mfg.  Co.  v.  Feary,  34  Neb. 
411,  51  N.  W.  1026 ;  Stone  v.  Victor  Elec.  Co.,  36  Colo.  370,  85 
Pac.  327;  Aultman  &  Taylor  Co.  v.  Chinderson,  6  S.  D.  226,  55 
Am.  St.  Rep.  837,  60  N.  W.  860;  Davis  v.  Robinson,  67  Iowa,  355, 
25  N.  W.  280.)  It  has  been  held  that  merely  writing  the  seller 
that  the  machine  sold  under  a  similar  warranty  is  not  doin^ 
satisfactory  work,  and  that  it  is  held  subject  to  the  order  of  the 
seller,  is  not  such  a  return  of  the  machine  as  complies  with  the 
contract.  (Dickey  y.  Winston  Cigarette  Co.,  117  Ga.  131,  43  S. 
E.  493.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  September  27,  1907,  the  defendant  at  Plains,  Montana, 
ordered  of  the  plaintiff,  at  Beloit,  Wisconsin,  in  writing,  one 
No.  108  open  side  molder  with  directions  to  ship  ''in  good  order 
f.  0.  b.  Beloit,  Wisconsin,  at  once,"  at  an  agreed  price  of  $900, 
payable  within  sixty  days  after  date  of  shipment.  The  order 
also  contained  this  stipulation:  ''In  case  of  rejection  of  the 
property  or  failure  to  pay  as  stated  herein,  consignee  shall  at 
once  return  and  deliver  the  property  in  good  order  to  consignor, 
f.  o.  b.  Beloit,  Wis."  The  machine  was  not  shipped  until  Octo- 
ber 28,  1907,  and  was  not  received  until  December  7;  but  de- 
fendant made  no  objection  on  that  score.  On  January  18,  1908, 
it  notified  the  plaintiff  that  the  machine  was  defective,  and  from 
that  time  on  until  May  12,  1908,  many  letters  passed  between  the 
parties;  the  defendant  constantly  claiming  that  the  molder  was 
defective,  and  the  plaintiff  demanding  payment  therefor.  On 
March  24  defendant  notified  the  plaintiff  by  letter  that,  unless 
it  sent  a  man  to  put  the  machine  in  condition,  "We  will  take 
it  out  of  the  mill  and  await  your  further  order."  On  April  4 
it  wrote  a  letter  to  the  plaintiff,  in  part  as  follows:  "If  we  find 
the  machine  in  the  condition  that  our  man  reported  and  that 
your  man  has  stated  that  the  machine  could  not  be  fixed  with- 
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out  new  bed-plates,  we  shall  remove  the  machine  at  once  from 
our  mill  and  it  will  be  at  your  disposal.  In  case  we  replace  the 
machine  we  will  hold  same  for  the  advance  charges  of  freight, 
some  $86."  The  response  was  a  demand  for  payment.  On  May 
5  it  again  wrote  to  plaintiff,  as  follows:  **We  have  to-day  or- 
dered our  manager  at  Plains  to  take  the  machine  out  and  put 
back  the  old  one,  and  while  we  should  charge  you  $100  for  trouble 
in  making  the  change,  we  only  ask  you  to  pay  the  advance 
freight  charges  that  we  have  been  to  with  your  machine.  We 
will  keep  the  machine  covered  up  until  you  can  order  us  where 
to  ship  it  to.  It  is  absolutely  no  good  to  us  and  not  as  repre- 
sented by  your  salesman."  On  May  9  it  again  wrote,  as  fol- 
lows: **We  received  the  machine  in  due  time  after  a  shipment 
and  are  ready  to  pay  for  the  same  if  it  were  not  defective.  You 
probably  could  sell  the  same  in  Spokane.  We  have  no  use  for 
it.  The  machine  is  at  your  disposal  if  you  will  send  us  a  check 
to  cover  the  freight,  $85."  This  action  was  brought  on  Febru- 
ary 4,  1909,  to  recover  the  purchase  price  of  the  machine.  The 
answer  admits  that  the  defendant  still  has  the  machine  in  its 
possession,  and  that  it  has  not  x>aid  for  the  same,  but  alleges 
aflSrmatively  that  it  was  defective,  and  that  defendant  "promptly 
notified  plaintiff  of  the  defective  and  improper  construction  of 
the  machine  and  its  unfitness  for  the  purpose  for  which  it  was 
designed,  and  of  defendant's  refusal  to  accept  the  machine  or 
to  pay  therefor."  The  cause  was  tried  to  the  district  court  of 
Custer  county,  with  the  aid  of  a  jury,  which  returned  a  verdict, 
by  direction  of  the  court,  in  favor  of  the  plaintiff.  Judgment 
was  entered  accordingly.  Defendant  appeals  from  the  judg- 
ment, and  from  an  order  denying  a  new  trial. 

It  is  of  little  consequence  whether  we  regard  the  defendant 
as  having  refused  to  accept  the  machine  on  account  of  alleged 
defects  therein,  or  as  having  rejected  the  same  for  that  reason. 
The  result  is  the  same.  In  either  event,  it  was  its  duty  under 
the  contract  to  return  it  to  the  plaintiff  f.  o.  b.  Beloit;  that  is 
to  say,  with  freight  prepaid.  This  it  expressly  agreed  to  do. 
Its  letters  show  that  it  received  the  machine  without  objection 
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as  to  any  delays  or  miscarriage  of  shipment,  set  it  up,  used  it, 
declared  it  to  be  unfit  for  the  work  and  defective,  and  then, 
instead  of  returning  it  to  the  plaintiff  at  Beloit,  in  accordance 
with  the  terms  of  the  contract,  it  first  demanded  a  refund  of 
$86,  freight  paid  from  Beloit  to  Plains,  and  subsequently  agreed 
to  reship  it,  provided  plaintiff  would  designate  the  place  of 
destination  and  forward  a  check  to  pay  the  freight,  and  still 
retains  it.  In  other  words,  the  defendant  refuses  to  either  pay 
for  the  machine,  or  return  it,  as  it  agreed  to  do.  Even  if  it  be 
admitted  that  the  machine  was  not  in  good  order  when  it 
[1]  arrived  at  Plains,  and  that  it  was  defective,  it  was  the  duty 
of  the  defendant,  under  the  express  terms  of  its  contract,  to 
either  pay  for  it,  or  reject  it  and  return  it  to  Beloit,  freight 
prepaid.  It  has  refused  and  neglected  to  do  either.  (See  King 
V.  Tovmsley,  64  Iowa,  75,  19  N.  W.  859 ;  Haynes  v.  Piano  Mfg. 
Co.,  36  Tex.  Civ.  App.  567,  82  S.  W.  532 ;  Heagney  v.  J.  /.  Case 
Threshing  M.  Co.,  4  Neb.  (Unof.)  745,  96  N.  W.  175.) 

The  appellant  insists  that  respondent's  attitude,  as  disclosed 
by  certain  letters,  copies  of  which  are  in  the  record,  absolved  it 
from  returning  the  machine,  for  the  reason  that  the  letters  show 
respondent  would  have  refused  to  receive  it,  if  returned  to  Beloit. 
The  contention  is  that  the  law  does  not  require  an  idle  act. 
Numerous  cases  are  cited  to  support  the  contention.  The  record 
shows,  however,  that  as  early  as  February  12  defendant  notified 
the  plaintiff  that,  if  the  machine  did  not  operate  satisfactorily, 
it  would  "throw  it  out  and  use  the  old  machine."  On  March 
24  it  caused  to  be  written:  **We  will  take  the  machine  eut  of 
the  mill  and  await  your  further  orders."  And  on  April  10: 
"We  will  remove  the  machine  and  it  will  be  at  your  disposition. 
We  will  hold  same  for  advance  charges  of  freight,  some  $86.00." 
And  on  May  5 :  "We  ask  you  to  pay  the  advance  freight  charges 
that  we  have  been  to  with  your  machine.  We  will  keep  the  mar 
chine  covered  up  until  you  can  order  us  where  to  ship  it  to." 
And  finally  on  May  9 :  "The  machine  is  at  your  disposal  if  you 
will  send  us  a  check  to  cover  the  freight,  $85."  In  the  light 
of  these  letters,  we  do  not  see  how  it  can  be  contended  that  the 
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plaintiff  is  estopped  to  claim  that  the  defendant  should  have 
carried  out  its  contract  by  returning  the  machine  to  Beloit  f .  o.  b., 
or  that  plaintiff  waived  that  provision  of  the  contract.  The 
defendant  assumed  the  attitude  very  early  in  the  correspondence 
of  refusing  to  return  the  machine,  unless  plaintiff  advanced  cer- 
tain moneys;  and  the  latter  was  therefore  justified  in  demand- 
ing payment  therefor  in  accordance  with  the  terms  of  the 
contract,  as  it  did.  But  it  is  idle  to  further  discuss  this  point. 
The  plaintiff,  in  a  letter  written  on  May  7,  quoted  to  the  de- 
fendant that  portion  of  the  contract  relating  to  its  duty  in 
case  of  rejection  of  the  property  or  failure  to  pay  therefor, 
and  then  continued:  *'Tour  rejection  of  the  machine  carries 
with  it  the  obligation  to  deliver  it  to  us  in  good  order,  free 
of  all  freight  and  all  other  charges.  We  suggest  that  you 
consider  fully  j'X)ur  responsibility  under  this  instrument."  The 
reply  to  this  was  the  letter,  heretofore  quoted,  in  which  the 
defendant  stated:  "The  machine  is 'at  your  disposal  if  you  will 
send  us  a  check  to  cover  the  freight,  $85."  The  correspondence 
is  searched  in  vain  for  an  unconditional  offer  by  defendant  to 
return  the  machine;  and  plaintiff  never  assumed  the  attitude 
of  refusing  to  receive  it.  Under  these  circumstances,  we  are 
of  opinion  that  it  had  the  right  to  insist  upon  the  strict  letter 
of  its  contract. 

The  judgment,  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bsantly  and  Mb.  Justice  Holloway  con- 
cur. 
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ALBERTINI,  Respondent,  v.  LINDEN,  Appellant. 

(No.  3,114.) 
(Submitted  AprU  10,  1912.    Decided  April  15,  1912.) 

[123  Pae.  400.] 

Appeal  and  Error  —  Conflicting  Evidence — Conclusiveness  of 
Verdict — Trial — Instructions — Interest. 

Appeal  and  Error — Conflicting  Evidence — Conclusiveness  of  Verdict. 

1.  A  verdict  on  conflicting  evidence,  approved  by  the  trial  court  in 
refusing  to  grant  a  new  trial,  will  not  be  interfered  with  on  appeal. 

Trial — Instructions — Singling  Out  Particular  Parts  of  Testimony — Proper 
Befusal. 

2.  An  offered  instruction  which  singles  out  particular  portions  of  the 
testimony  submitted  and  attaches  undue  prominence  to  them,  is  prop- 
erly refused. 

Interest — ^When  Proper. 

3.  Under  section  6043,  Bevised  Codes,  authorizing  the  allowance  of 
interest  on  damages  which  are  certain,  or  which  are  capable  of  being 
made  certain  by  ealculation,  interest  was  properly  allowed  on  the  amount 
awarded  an  employee,  suing  for  services  rendered  under  an  oral  agree- 
ment. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Celeste  Albertini  against  Peter  Linden,  doing  busi- 
ness as  the  Oro  Fino  lee  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Cause  submitted  on  briefs  of  counseL 

J.  E.  Healy,  for  Appellant. 

Messrs.  Kremer,  Sanders  dt  Kremer,  for  Resxxmdent. 

MR.  JUSTICE  HOI/LOWAY  delivered  the  opinion  of  the 
court. 

A  complete  statement  of  the  facts  of  this  case  will  be  found 
in  the  opinion  upon  the  former  appeal.  {Albertini  v.  Linden, 
43  Mont.  126,  115  Pac.  31.)  The  second  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for  the  full  amount 
claimed,  and  defendant  has  appealed. 
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1.  It  is  urged  that  the  evidence  is  insufficient  to  sustain  the 
verdict;  but  with  this  we  do  not  agree.  Plaintiff  testified  in 
his  own  behalf.  He  gave  in  detail  the  facts  surrounding  his 
employment  and  stated  the  terms  of  the  contract  without  equivo- 
cation. The  circumstances  were  all  placed  before  the  jury. 
There  was  but  a  single  question  to  be  determined,  viz,:  Was 
plaintiff  to  receive  $2.50  per  day  and  board,  as  he  claimed,  or 
$60  per  month  and  board,  as  defendant  contended  t  The  solution 
[1]  of  this  disputed  question  depended  entirely  upon  the  credi- 
bility of  the  witnesses;  and  the  jurors,  having  heard  the  testi- 
mony and  having  had  the  advantage  of  seeing  the  witnesses 
on  the  stand  and  observing  their  demeanor,  found  for  the  plain- 
tiff. The  trial  court,  occupying  a  like  position,  refused  a  new 
trial.  Under  these  circumstances,  we  cannot  interfere,  since 
there  is  substantial  evidence  to  support  the  verdict. 

2.  Error  is  predicated  upon  the  refusal  of  the  trial  court  to 
give  defendant's  offered  instructions  3a  and  4a.  The  principle 
underlying  these  proposed  instructions  was  stated  in  the  opinion 
upon  the  former  appeal  by  way  of  argument  in  favor  of  the 
admissibility  of  certain  evidence.  Upon  the  second  trial,  all 
of  that  character  of  evidence  offered  was  admitted,  and  the 
jury  had  before  it  the  facts  and  circumstances  of  the  employ- 
ment. The  matters  sought  to  be  emphasized  by  these  proposed 
instructions  were  properly  subjects  for  argument  to  the  jury. 
In  instruction  2a,  the  court  told  the  jury:  **If  you  find  from 
all  the  evidence  and  the  circumstances  that  the  amount  of  the 
wages  which  defendant  agreed  to  pay  to  plaintiff,  and  the  plain- 
tiff agreed  to  accept  for  the  services  rendered  to  the  defendant 
by  the  plaintiff,  was  in  all  the  sum  of  $987.50,  then  you  should 
find  for  the  plaintiff  in  the  sum  of  $197.50,  and  no  more."  No 
fault  is  found  with  this  instruction ;  and,  in  our  opinion,  it  was 
sufficient  to  enable  the  jury  to  reach  a  proper  determination  of 
the  question  at  issue  upon  the  evidence  introduced.  Moreover, 
the  proposed  instructions  are  open  to  the  just  criticism,  which 
[2]    might  properly  be  urged  against  them,  that  they  single 
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out  particular  portions  of  the  testimony  and  apparently  attach 
undue  prominence  to  them. 

3.  Interest  was  properly  allowed  upon  the  amount  of  recovery. 
[3]  (Rev.  Codes,  sec.  6043 ;  Leggat  v.  Gerrick,  35  Mont.  91,  8 
L.  E.  A.,  n.  s.,  1238,  88  Pac.  788 ;  Hefferlin  v.  Karlman,  29  Mont 
139,  74  Pac.  201.) 

The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Smffh  concur. 


STATE,  Respondent,  v.  BIGGS,  Appellant. 

(No.  3,131.) 
(Submitted  April  13,  1912.    Decided  April  17,  1912.) 

[123  Pac.  410.] 

Criminal  Law — Grand  Larceny — Livestock — Information — Suffi- 
ciency— Prosecution — Private  Attorneys  —  Cross-examination 
'^•Discretion  —  Evidence  —  Admissibility  —  Accomplices — 
Corroboration — Sufficiency. 

Criminal  Law — Grand  Larceny — ^Livestock — Information — SnflBciency. 

1.  An  information,  alleging  that  accused  did  take,  steal,  drive,  lead, 
and  entice  away  one  steer  (describing  brand),  the  property  of  a  person 
named,  with  a  felonious  intent  on  the  part  of  the  accused  to  deprive  the 
true  owner  thereof,  and  to  steal  the  same,  charges  "grand  larceny,"  as 
defined  by  subdivision  4  of  section  8645,  Revised  Codes,  declaring  that 
grand  larceny  is  committed  by  any  person  taking  and  driving  away 
certain  domestic  animals. 

Same— Questions  Bevlewable — ^Exceptions. 

2.  Where  no  exception  was  reserved  to  the  action  of  the  court  permit- 
ting an  attorney  to  appear  as  associate  counsel  for  the  state,  accused 
must  be  deemed  to  have  acquiesced  in  it. 

Same — Private  Attorney — Prosecution — ^Discretion. 

3.  The  trial  court  may,  in  its  discretion,  permit  an  attorney  to  appear 
on  his  own  motion  as  associate  counsel  for  the  state,  whether  he  was  em- 
ployed by  persons  interested  in  the  prosecution,  or  appeared  as  a  volun- 
teer, and  where  such  attorney  was  not  guilty  of  any  misconduct  pre- 
venting a  fair  trial,  accused  may  not  complain. 

Same. 

4.  Under  section  1787,  Revised  Codes,  an  attorney  employed  by  the 
state  board  of  stock  commissioners  has  the  right  to  appear  in  aid  of  the 
prosecution  of  one  accuaed  of  grand  larceny  in  having  atolen  Uveetoek. 
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Same — Indorsement  of  State's  Witnesses  on  Information. 

5.  Where  the  name  of  a  witness  for  the  state  was  unknown  to  the 
eonntj  attorney  at  the  time  the  information  was  filed,  the  court  at  the 
eommencement  of  the  trial  properly  permitted  him  to  indorse  on  the 
information  the  name  of  surih  witness. 

Witnesses — Cross-examination — Nature  of  Bight. 

6.  The  rule  that  the  right  of  cross-examination  m&j  be  extended  to 
facts  other  than  those  covered  by  the  direct  examination  which  tend  to 
enlighten  the  jury  upon  the  question  in  controversy,  includes  questions 
asked  for  the  purpose  of  bringing  out  the  motives,  bias,  and  interest 
of  the  witaess,  or  as  a  refection  on  his  capacity  and  memory. 

Same — ^Discretion. 

7.  In  the  absence  of  a  showing  of  abuse  of  the  discretion  of  the  dis- 
trict court  in  sustaining  objections  to  questions  theretofore  asked  and 
answered  more  than  once,  the  supreme  court  will  not  hold  that  such 
rulings  were  prejudicial. 

Same — Cross-examination — Questions  Degrading  the  Witnesses. 

8.  Where  a  witness  for  the  state,  on  a  trial  for  larceny  of  livestock, 
testified  that  he  was  in  the  employment  of  a  cattle  company  as  stock 
inspector  at  the  time  of  the  arrest  of  accused,  but  there  was  nothing 
to  show  that  he  was  engaged  in  a  criminal  conspiracy  to  convict  ae- 
eused,  a  question  on  cross-examination,  as  to  whether  he  had  not  been 
employed  to  ''put  up  a  job"  on  accused,  was  properly  excluded  as  in- 
tended to  degrade  the  witness. 

CSriminal  Law — Prior  Conviction — Evidence — Admissibility. 

9.  Where  the  record  of  a  former  conviction  of  accused  was  introduce<1 
in  evidence,  a  witness  who  had  attended  the  former  tried  was  properly 
permitted  to  identify  accused,  and  in  so  doing  to  state  that  the  latter 
had  been  convicted  of  a  specified  crime. 

Same — ^Larceny  of  Livestock — Evidence— Admissibility. 

10.  Where,  on  a  trial  for  the  larceny  of  a  steer,  the  evidence  showed 
that  a  head  found  on  accused's  premises  was  that  of  the  stolen  animal, 
and  a  hide  obtained  from  accused  had  on  it  the  brand  of  the  prosecut- 
ing witness  and  was  of  the  same  ^neral  color  as  the  animal  stolen,  the 
hide  and  head  were  properly  received  in  evidence  for  inspection  by  the 
jury. 

Same — ^Accomplices — Corroboration.  * 

11.  The  testimony  of  an  accomplice  is  sufficiently  corroborated  within 
section  9290,  Revised  Codes,  where  the  evidence,  independent  of  the 
testimony  of  the  accomplice,  has  sufficient  probative  value  to  justify 
a  submission  to  the  jury  for  a  finding  as  to  the  guilt  of  accused. 

Appeal  from  District  Court,  Dawson  County;  Sydney  Banner, 
Judge. 

"WiiiLUM  BiGOS  was  convicted  of  grrsind  larceny,  and  appeals 
from  the  judgment  and  an  order  denying  his  motion  for  a  new 
trial.    AHirmed. 

Cause  submitted  on  briefis  of  counseL 

Jfn  C.  C.  Hurley,  for  Appellant 

46  Mont. — 26 
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Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  Qeneral,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny 
and  sentenced  to  imprisonment  in  the  state  prison  for  a  term 
of  fourteen  years.  He  has  appealed  from  the  judgment  and 
an  order  denying  his  motion  for  a  new  trial. 

The  information  charges  that  the  defendant  ''did  then  and 
there  willfully,  unlawfully,  and  feloniously  take,  steal,  drive, 
lead,  and  entice  away  one  steer  branded  [indicating  the  form 
of  brand]  on  the  left  thigh,  •  •  •  the  property  of  J.  E. 
Pipal,  and  not  the  property  of  the  defendant,  of  the  value  of 
$25,  with  the  felonious  intent  then  and  there  on  the  part  of  him, 
the  said  defendant,  to  deprive  and  defraud  the  true  owner  of  his 
property,  and  to  steal  the  same.''  There  is  also  included  a 
charge  of  two  prior  convictions  of  felonies. 

1.  The  first  contention  is  that  the  information  does  not  charge 
a  public  offense  under  the  statute.  (Rev.  Codes,  sec.  8642.) 
Apart  from  the  allegations  as  to  the  prior  convictions,  the 
[1]  information  is  substantially  the  same  in  form  as  the  first 
count  of  the  one  examined  in  State  v.  Van,  44  Mont.  374,  120 
Pac.  479.  It  was  theVe  held  that,  while  the  pleading  might  be 
entirely  inadequate  to  meet  the  requirements  of  section  8642,  it 
was  amply  sufficient  to  bring  it  within  the  requirements  of  sec- 
tion 8645,  which  defines  the  species  of  grand  larceny  charged  by 
it.     This  contention  is  accordingly  overruled. 

2.  At  the  commencement  of  the  trial,  R.  R.  Purcell,  Esq.,  a 
member  of  the  bar  of  Montana,  was  upon  his  own  motion,  over 
the  objection  of  counsel  for  defendant  and  the  county  attorney, 
permitted  to  appear  as  associate  counsel  for  the  state.  It  is  al- 
leged that  this  was  prejudicial  error.  Counsel  did  not  reserve 
[2]  any  exception  to  the  court's  action;  therefore  he  must  be 
deemed  to  have  acquiesced  in  it.  Furthermore,  it  does  not  ap- 
pear that  Mr.  Purcell  took  any  active  part  in  the  trial.    Even 
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80,  it  was  within  the  discretion  of  the  trial  judge  to  permit  him 
[3]  to  appear  and  take  part,  whether  he  was  employed  by 
persons  interested  in  the  prosecution  or  appeared  as  a  volunteer ; 
and  since  it  is  not  shown  that  he  was  guilty  of  any  conduct  which 
prevented  the  defendant  from  having  a  fair  trial,  the  defendant 
cannot  be  heard  to  complain.  {State  v.  O'Brien,  35  Mont. 
482,  10  Ann.  Cas.  1006,  90  Pac.  514.)  The  record  does  not 
[4]  disclose  by  whom  Mr.  Purcell  was  employed.  It  may  be 
presumed  that  he  represented  the  board  of  stock  commissioners. 
If  this  was  80,  he  had  the  right  to  appear  in  aid  of  the  prose- 
cution.    (Rev.  Codes,  sec.  1787.) 

3.  Error  is  alleged  upon  the  action  of  the  court  in  permitting 
the  county  attorney  at  the  conunencement  of  the  trial  to  indorse 
upon  the  information  the  name  of  one  See,  a  witness  for  the 
state.  It  appears,  from  a  colloquy  which  occurred  at  the  time 
between  counsel  and  the  trial  judge,  that  the  name  of  the  witness 
[6]  was  not  known  to  the  county  attorney  when  the  informa- 
tion was  filed.  Under  these  circumstances  the  ruling  was  proper. 
(State  V.  Sloan,  22  Mont.  293,  56  Pac.  364;  State  v.  C alder,  23 
Mont.  504,  59  Pac,  903 ;  State  v.  Schnepel,  23  Mont.  523,  59  Pac. 
927;  State  v.  Newman,  34  Mont.  434,  87  Pac.  462.) 

4.  Contention  is  made  that  the  court  erred  in  restricting  the 
cross-examination  of  the  witness  Dunn.  The  witness  had  testi- 
fied that  he  had  seen  the  animal  in  controversy  in  the  pasture  of 
the  defendant  after  the  time  at  which  it  was  alleged  to  have 
been  stolen,  and  that  subsequently  he  had  bought  its  hide  from 
the  defendant.  He  also  identified  a  head,  which  he  said  had 
been  found  by  him  and  others  on  the  premises  of  the  defendant 
at  the  time  of  the  arrest,  as  that  of  the  stolen  animal.  During 
his  cross-examination -he  was  asked  a  number  of  questions  for 
the  purpose  of  bringing  out  the  fact  that  he  had  taken  an  active 
part  in  obtaining  evidence  for  the  state  and  was,  therefore,  a 
partisan  witness,  and  others  for  the  ostensible  purpose  of  testing 
his  recollection  of  conversations  had  by  him  with  the  defend- 
ant. Some  of  them  had  been  asked  and  answered  more  than 
once.    When  counsel  put  them  again,  the  county  attorney  ob- 
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jected,  and  the  witness  was  thereupon  not  allowed  to  answer. 
Th8  right  of  cross-examination  is  a  substantial  one  and  may  not 
be  unduly  restricted.  It  may  extend  not  only  to  facts  stated  by 
[6]  the  witness  in  his  original  examination,  but  to  all  other 
facts  connected  with  them  which  tend  to  enlighten  the  jury  upon 
the  question  in  controversy.  {Kipp  v.  Silverman,  25  Mont.  296, 
64  Pac.  884;  Hefferlin  v.  Karlman,  30  Mont.  348,  76  Pac.  757; 
State  V.  Howard,  30  Mont.  518,  77  Pac.  50;  Rev.  Codes,  sec. 
8021.)  The  rule  necessarily  includes  questions,  the  purpose 
of  which  is  to  bring  out  facts  illustrative  of  the  motives,  bias, 
and  interest  of  the  witness,  or  as  reflecting  upon  his  capacity  and 
memory.  The  right  would  be  of  little  value  if  inquiry  into  these 
matters  were  not  permitted.  (3  Jones  on  Evidence,  829 ;  State  v. 
Howard,  supra,)  But  the  trial  court  has  a  wide  discretion  in 
controlling  the  examination  of  witnesses  during  every  stage 
[7]  of  the  case,  and,  if  no  abuse  is  made  to  appear,  the  ap- 
pellate court  will  not  interfere.  (3  Jones,  on  Evidence,  821; 
State  V.  Howard,  supra;  State  v.  Barrett,  43  Mont.  502, 117  Pac. 
895.)  For,  though  it  be  assumed  that  in  a  proper  case  a  repeti- 
tion of  questions  should  be  permitted,  we  are  satisfied  that  the 
defendant  was  not  prejudiced  by  the  ruling  complained  of. 

5.  The  witness  Markle,  having  testified  that  he  was  in  the 
employment  of  a  cattle  company  as  stock  inspector  at  the  time 
the  arrest  was  made,  was  asked  by  counsel  for  defendant  if  he 
had  not  been  employed  **for  the  purpose  of  putting  up  a  job 
on  Biggs."  He  was  not  permitted  to  answer.  There  is  no 
merit  in  the  contention  that  this  ruling  was  restrictive  of  the 
right  of  cross-examination.  There  was  no  evidence  tending  to 
[8]  show  that  the  witness  was  engaged  in  a  criminal  con- 
spiracy to  convict  the  defendant.  He  could  not  be  expected  to 
have  answered  otherwise  than  in  the  negative.  The  only  pur- 
pose the  question  could  serve  was  to  insult  and  degrade  the  wit- 
ness. The  court  properly  protected  him  by  refusing  to  require 
him  to  answer.  (State  v.  Rogers,  31  Mont.  1,  77  Pac.  293; 
State  V.  Trueman,  34  Mont.  249,  85  Pac.  1024 ;  Rev.  Codes,  sec. 
8031.)     Moreover,  no   exception   was  reserved  to   the   ruling. 
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Even  had  it  been  prejudicially  erroneous,  defendant  could  not 
now  make  complaint. 

6.  Evidence  was  introdiaced  to  show  that  one  Biggs  had 
[9]  previously  been  convicted  of  burglary  in  Ravalli  county 
and  had  served  a  term  in  the  state  prison.  The  witness  See  had 
attended  the  trial.  He  was  called  to  identify  the  defendant 
as  the  same  pers9n.  Among  other  questions  he  was  asked  what 
Biggs  had  been  tried  for.  Over  objection  of  defendant  he  was 
permitted  to  answer,  and  said  **for  burglary.'*  It  is  argued 
that  the  fact  of  Biggs'  conviction  and  the  nature  of  the  crime 
could  be  proved  only  by  the  record.  This  is  true.  The  record 
of  conviction  was  introduced.  The  question  propounded  to  See 
was  nevertheless  proper  as  tending  to  establish  the  identity  of 
the  defendant. 

7.  Counsel  for  the  state  was  permitted,  over  objection,  to  in- 
troduce in  evidence  and  exhibit  to  the  jury  the  hide  obtained 
£10]  by  Dunn  from  the  defendant  and  the  head  found  upon  his 
premises.  It  is  contended  that  the  evidence  did  not  tend  to  show 
that  both  were  parts  of  the  same  animal  and  that  the  hide  had 
not  been  identified  as  that  of  the  animal  in  question.  The  evi- 
dence tending  to  show  that  the  head  was  that  of  the  stolen  ani« 
mal  was  clear  and  convincing.  That  as  to  the  identity  of  the 
hide  was  very  much  less  so;  but  taken  all  together  it  was  suffi- 
cient to  justify  the  court  in  permitting  it  to  be  inspected  by 
the  jury.  It  was  of  the  same  general  color  as  the  head;  it  had 
upon  it  the  brand  of  the  prosecuting  witness,  was  still  fresh  at 
the  time  it  was  bought  by  Dunn,  and  the  circumstances  other- 
wise tended  to  show  that  the  stolen  animal  had  been  slaughtered 
by  the  defendant  only  a  few  days  prior  to  the  arrest. 

8.  Error  is  predicated  upon  the  refusal  of  the  court  to  give 
defendant's  requested  instructions  Nos.  3,  6,  and  8.  The  first  of 
these  requests  was  fully  covered  by  paragraph  22  of  the  charge 
as  given,  and  the  others  by  paragraphs  19  and  20,  respectively, 
As  a  whole,  the  charge  was  carefully  formulated.  It  covered 
every  phase  of  the  case,  including  the  principles  of  law  embodied 
in  the  special  requests  by  defendant.    We  find  no  error  in  it* 
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9.  Finally,  it  is  contended  that  the  evidence  is  insofficient 
to  justify  the  verdict.  This  contention  is  wholly  wittiout  merit. 
[11]  It  is  true  that  the  testimony  of  the  witness  Daniels,  who 
apparently  aided  in  the  theft  and  was  therefore  an  accomplice, 
furnished  the  state  material  assistance  in  making  out  its  case 
against  the  defendant.  But  after  a  careful  review  of  the  evi- 
dence as  a  whole,  we  are  of  the  opinion  that  there  is  enough 
of  probative  value  in  it  to  warrant  a  submission  of  it  to  the 
jury  for  a  finding  as  to  the  guilt  of  the  defendant,  independently 
of  the  testimony  of  the  accomplice.  This  more  than  satisfies 
the  requirements  of  the  statute.  (Rev.  Codes,  sec.  9290;  State 
V.  Stevenson,  26  Mont.  332,  67.Pac.  1001.) 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Justice  Smith  and  Mr.  Justice  Hollowat  concur. 


HEITMAN,  Respondent,  v.  CHICAGO,  MILWAUKEE  ft  ST. 

PAUL  RY.  CO.,  Appellant. 

(No.  3,123.) 
(Submitted  April  12,  1912.     Decided  April  17,  1912.) 

[123  Pac.  401.] 

Carriers — Livestock — Action  for  Damages  —  Statute  of  Limita- 
tions— Evidence  —  Admissions  —  Instructions  —  Pleading  and 
Proof — Harmless  Error, 

Carriers — Livestock — Action  for  Damag^es — Statute  of  Limitations. 

1.  Heldf  that  subdivision  4  of  section  6450,  Revised  Codes,  declaring 
that  an  action  for  killing  or  injuring  stock  bv  a  railroad  company  must 
be  commenced  within  one  year,  has  no  reference  to  a  cause  of  action 
arising  out  of  a  carrier's  negligence  in  the  transportation  of  livestock. 

Same — Pleading  and  Proof — Variance. 

2.  Under  the  complaint  in  a  shipper's  action  for  damages  for  negligent 
carriage  of  livestock,  which  alleged  that  the  cattle  were  not  "safely" 
carried,  and  that  they  were  damaged  and  injured  by  the  negligence  of 
the  defendant,  evidence  as  to  the  quality  of  the  hay  and  water  fur- 
nished by  defendant  was  within  the  issuea. 
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Appeal  and  Error — Harmleu  Error. 

3.  A  judgment  should  not  be  reversed  for  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the  substantial  rights  of  the 
parties. 

Trial — ^Bequest  for  More  Specific  Instruction. 

4.  Where  a  party  desires  a  more  specific  instruction  than  one  given, 
he  mual  offer  one  in  conformity  with  his  view  of  the  law. 

Evidence — Admissions — Conclusiveness  and  Effect. 

5.  Claims  for  damages  from  negligent  carriage  of  livestock,  presented 
to  defendant  upon  arrival  at  destination,  if  viewed  as  admissions  as  to 
the  amount  of  damages  sustained,  are  not  conclusive  in  the  shipper's 
action  for  damages,  but  may  be  explained  and  contradicted,  leaving 
the  jury  to  give  them  such  weight  as  they  see  fit. 

Trial — Instructions — Refusal — When  not  Error. 

6.  Requested  instruction!  covered  by  other  instructions  given  are  prop- 
erly refused. 


7.  In  the  absence  of  evidence  that  injury  to  livestock  while  being 
transported  on  a  railway  was  caused  by  the  bad  temper,  restiveness, 
viciousness,  etc,  an  instruction  to  that  effect  was  properly  refused. 

Same. 

8.  Where  the  evidence,  in  a  shipper's  action  for  negligent  carriage  of 
livestock,  showed  that  the  injuries  complained  of  were  occasioned  by 
the  negligent  manner  in  which  the  earner  set  the  cars  preparatory  to 

'  reloading  the  stock,  an  instruction  that  the  carrier  was  not  liable,  if  the 
damages  resulted  from  negligent  handling  by  the  employees  of  a  private 
concern,  was  properly  refused. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /• 
Miller  Smith,  Judge* 

Action  by  Louis  Heitman  against  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Messrs.  Ounn,  Rasch  dk  Holly  and  Mr.  W.  TT.  Patterson,  for 
Appellant,  submitted  a  brief;  Mr.  E.  M.  Hall  argued  the  cause 
orally. 

In  an  action  for  damages  for  stock  shipments,  the  pleader 
should  be  more  certain  and  definite  than  as  required  by  the 
general  rule  stated  above.  Charging  negligence  in  the  handling 
of  a  shipment  of  stock  traveling  hundreds  of  miles  and  passing 
through  the  hands  of  scores  of  servants  and  employees,  and  sub- 
jected to  innumerable  conditions  from  which  damages  may  arise, 
is  far  different  from  charging  negligence  in  the  operation  of  a 
machine,  a  mine,  a  mill,  etc.  In  the  latter  class  of  cases  a  gen- 
eral charge  of  negligence  should  be  sufficient,  as  the  acts  on  which 
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negligence  is  based  should  be  sufBciently  within  the  knowledge 
of  the  managers  or  persons  in  charge  of  the  work,  that  they 
would  have  no  difficulty  in  ascertaining  the  facts  and  circum- 
stances connected  with  the  alleged  acts  of  negligence.  The  au- 
thorities show  that  the  practice  is  to,  at  least,  particularize  in 
the  pleading  to  the  extent  of  charging  negligence  by  reason  of 
** delay,"  "defective  cars,"  *'lack  of  water  and  feed,"  ** rough 
handling  of  trains,"  or  some  similar  term,  to  show  in  which  of 
defendant's  departments,  connected  with  the  handling  of  such 
shipment,  the  acts  of  alleged  negligence  occurred.  (See  Nelson 
V.  Great  Northern  Ry.  Co.,  28  Mont.  297,  72  Pac.  642 ;  Wahle  v. 
Great  Northern  Ry.  Co.,  41  Mont.  326,  109  Pac.  713 ;  WiUison 
V.  Northern  Pac.  Ry.  Co.,  Ill  Minn.  370,  127  N.  W.  4 ;  Gvlf  etc, 
Co.  V.  Wilhelm  (Tex.  App.),  16  S.  W.  109;  Texas  &  P.  Ry.  Co. 
V.  Stephens  (Tex.  Civ.  App.),  86  S.  W.  933;  Moore  v.  Baltimore 
(6  0.  R.  Co.,  103  Va.  189,  48  S.  E.  887 ;  Central  of  Georgia  By. 
Co.  V.  James,  117  Ga.  832,  45  S.  B.  223 ;  Southern  Express  Co. 
V.  Ashford,  162  Ala.  591,  28  South.  732;  Smith  v.  Michigan 
C.  B.  R.  Co.,  100  Mich.  148,  43  Am.  St.  Rep.  440,  58  N.  W.  651.) 
That  the  correct  measure  of  damages  was  **the  difference 
between  the  market  price  in  Chicago  on  that  day  and  what  the 
said  cattle  actually  brought,"  as  pointed  out  in  the  objections 
to  instruction  No.  9,  instead  of  ^^such  an  amount  as  will  com- 
pensate them  for  the  detriment  proximately  caused  by  the 
wrongs,  if  any,  to  the  cattle,"  as  given  in  said  instruction,  see 
Cleveland  C.  C.  Ry.  Co.  v.  Patton,  203  111.  376,  67  N.  E.  804; 
New  York  Ry.  Co.  etc.  v.  Estill,  147  U.  S.  591,  37  L.  Ed.  292,  13 
Sup.  Ct.  Rep.  444;  Illinois  Central  Ry.  Co.  v.  Holt  (Ky.),  92 
S.  W.  540;  Sloop  v.  Wabash  Ry.  Co.,  93  Mo.  App.  605,  67  S.  W. 
956;  Texas  dk  P.  Ry.  Co.  v.  Sherrod  (Tex.  Civ.  App.),  87  S.  W. 
363  ',C.B.&  Q.  Ry.  Co.  v.  Todd,  74  Neb.  712,  105  N.  W.  83. 
As  to  proper  instruction  on  the  measure  of  damages  for  injury 
to  livestock  shipped  to  market,  see  Brickwood-Sackett  on  Instruc- 
tions, sees.  782,  783;  Illinois  Central  Ry.  Co.  v.  Holt  (Ky.),  92 
S.  W.  540. 
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Instruction  No.  5,  refused,  correctly  states  the  law  relating 
to  the  transportation  of  live  animals.  (6  Cyc.  381;  Hutchinson 
on  Carriers,  3d  ed.,  sec.  336.)  That  western  beef  cattle  riding 
in  moving  cars  for  long  periods  of  time  will  display  restiveness 
and  viciousness  is  a  matter  of  common  knowledge,  upon  which 
jurors  may  act  without  any  direct  testimony  thereon.  (16  Cyc. 
852,  874,  note,  66;  Tolin  v.  Terrill,  133  Ky.  210, 117  S.  W.  290.) 

Messrs.  H.  O,  dk  8.  H.  Mclntire,  for  Respondent,  submitted  a 
brief;  Mr.  H.  O.  Mclntire  argued  the  cause  orally. 

Section  4386,  United  States  Revised  Statutes,  as  amended, 
requires  in  interstate  shipments  of  cattle  that  they  shall  be  un- 
loaded for  food,  water,  and  rest  every  twenty-eight  hours,  and 
makes  a  violation  of  the  law  negligence  per  se,  and  the  carrier 
liable  for  all  damages  sustained  by  the  stock,  as  well  as  for  the 
penalty.  (Reynolds  v.  O.  N.  B.  Co.,  40  Wash.  163,  111  Am.  St. 
Rep.  883,  82  Pac.  164,  165 ;  Nashville  etc.  B.  Co.  v.  Heggie,  86 
Ga.  210,  22  Am.  St.  Rep.  453,  12  S.  E.  363;  5  Thompson  on 
Negligence,  sec.  6583;  6  (5yc.  439.)  This  statute  may  be 
availed  of  in  the  state  courts.  (Chesapeake  dc  0.  B.  Co.  v.  Amer- 
ican Ex.  Bank,  92  Va.  495,  44  L.  R.  A.  449,  23  S.  E.  935 ;  St. 
Louis  etc.  Co.  v.  Pihum  (OkL),  120  Pac.  923.)  The  statute 
was  passed  to  minimize  the  suffering  of  livestock  in  transit; 
and  it  does  not  lie  in  the  mouth  of  defendant  to  say  its  viola- 
tion would  have  inured  to  its  benefit.  (St.  Louis  etc.  Co.  v. 
Pibum,  supra.) 

Evidence  of  the  failure  of  the  defendant  to  furnish  the  cattle 
with  feed  and  water  was  admissible  under  the  pleadings.  It 
is  the  universal  rule  that  under  a  general  allegation  of  negli- 
gence any  evidence  tending  to  show  that  the  act  was  negligently 
done  may  be  admitted.  (29  Cyc.  571.)  In  the  absence  of  a 
motion  to  make  more  definite  and  certain,  or  of  a  special  demur- 
rer, a  general  allegation  of  negligence  is  sufficient  to  admit 
proof  of  the  circumstances  constituting  it.  (Adams  Express  Co. 
v.  Aldridge,  20  Colo.  App.  74,  77  Pac.  6;  1  Boone  on  Code 
Pleading,  sec.  174;  4  Current  Law,  780;  6  Current  Law,  767  j 
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29  Cyc.  570,  and  cases  cited.)  There  was  no  such  motion  or 
demurrer  interposed  to  the  complaint  in  this  .case.  But  both 
at  common  law  and  by  Revised  Codes,  section  5353,  which  makes 
a  common  carrier  liable  for  loss  or  injury  from  any  cause  what- 
ever, with  certain  exceptions  not  material  here,  the  plaintiff  is 
required  to  go  no  further  than  to  prove  delivery  to  defendant, 
and  that  there  was  loss  or  injury  to  the  property  delivered.  If 
the  carrier,  for  any  reason,  is  not  liable  for  the  loss,  it  is  in- 
cumbent upon  him  to  show  it.  (Wahle  v.  Great  Northern  By. 
Co.,  41  Mont.  336,  109  Pac.  713 ;  Merritt  Cream  Co,  v.  Atchison 
etc.  Ry.  Co.,  128  Mo.  App.  420,  107  S.  W.  464.)  It  is  admitted 
that  defendant  was  a  common  carrier,  and  as  such  received  the 
shipment  in  question.  There  was  no  allegation  of  any  special 
contract  limiting  the  defendant's  liability,  nor  is  there  any  proof 
thereof.  Appellant  attempts  to  confine  the  phrase  "safely 
carry"  to  injuries  received  solely  while  the  animals  were  in  its 
cars,  but  just  as  well  may  the  phrase  "negligently  conducted 
and  misbehaved  in  regard  to  the  same"  be  applied  to  the  last 
preceding  antecedent  of  the  relative  pronoun  "same,"  which 
in  the  sentence  is  cattle,  as  to  the  act  of  carrying.  When  a 
common  carrier  accepts  a  shipment  of  livestock  for  carriage 
to  a  distant  point  which  will  take  several  days  to  reach,  its  duties 
are  more  than  merely  to  furnish  proper  and  sufficient  cars,  as 
in  a  shipment  of  dead  freight.  It  must  care  for  the  animals; 
give  them  food  and  water ;  not  suffer  them  to  die  of  hunger  or 
thirst;  or  depreciate  in  value  through  its  neglect.  (Nelson  v. 
Great  Northern  By.  Co.,  28  Mont.  325,  72  Pac.  642 ;  Wahle  v. 
Cfreat  Northern  By.  Co.,  supra;  St.  Louis  etc.  Co.  v.  Pibum, 
supra.) 

ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Plaintiff  seeks  to  recover  damages  for  loss,  alleged  to  have 
been  sustained  by  himself  and  four  other  persons,  his  assignors, 
on  account  of  the  negligence  of  the  defendant  in  transporting 
a  train-load  of  cattle  for  them  from  Dorsey,  Montana,  to  Chicago, 
Illinois.    As  to  each  consignment  of  cattle,  the  complaint  alleges^ 
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inter  alia:  ''That  the  defendant  did  not  safely  cany  the  said 
cattle  as  it  undertook  and  agreed  to  do,  but,  on  the  contrary,  by 
its  servants  and  agents,  so  negligently  conducted  and  misbehaved 
in  regard  to  the  same  •  •  •  that  the  said  cattle  were  dam- 
aged and  injured  •  •  •  by  reason  of  the  negligence  of  the 
defendant."  The  defendant  answered  affirmatively  **that  it 
safely  carried  said  cattle  with  reasonable  care  and  speed,  and 
in  accordance  with  the  usual  and  regular  schedule  of  time  for 
the  running  of  stock  trains  over  its  road ;  that  said  cattle  were 
unloaded  at  Montevideo,  Minnesota,  •  •  •  for  the  purpose 
of  feeding  and  watering  the  same ;  *  *  *  that  the  said  cattle 
had  received  the  necessary  feed  and  water;  •  •  •  that  any 
damage  to  said  cattle  through  unusual  shrinkage  or  otherwise  was 
due  solely  to  the  actions  of  the  parties  in  charge  thereof,  by 
delaying  the  shipping."  As  a  further  defense,  it  was  alleged 
that  the  cause  of  action  is  barred  by  the  provisions  of  subdivi- 
sion 4,  section  6450,  Revised  Codes.  This  subdivision  reads,  in 
part,  as  follows:  ''4.  An  action  for  killing  or  injuring  stock 
by  a  railroad  corporation  or  company"  must  be  commenced 
within  one  year.  Plaintiff  had  verdict  and  judgment.  Defend- 
ant appeals  from  the  judgment,  and  from  an  order  denying  a 
new  trial. 

1.  Respondent  objects  to  our  considering  the  bill  of  exceptions 
for  technical  reasons ;  but  we  prefer  to  decide  the  appeal  on  its 
merits. 

2.  Appellant  contends  that  the  cause  of  action  is  barred.  It 
has  never  been  supposed  in  this  jurisdiction  that  subdivision  4 
[1]  of  section  6450,  supra,  has  reference  to  causes  of  action, 
such  as  the  one  we  have  under  consideration.  While  this  is  an 
action  founded  in  tort  {Nelson  v.  Great  Northern  By.  Co,,  28 
Mont.  297,  72  Pac.  642),  it  is  essentially  an  ordinary  common- 
law  action  for  injury  to  personal  property,  and  falls  within  the 
provisions  of  the  statute  of  limitations,  relating  to  such  actions, 
rather  than  within  subdivision  4  of  section  6450,  which  has 
special  reference  to  stock  killed  or  injured  by  railroads,  other 
than  stock  in  their  possession  and  under  their  control  as  bailees 
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or  common  camera.  The  Kentucky  court  of  appeals  so  held 
in  Illinois  Central  R.  Co.  v.  Brown  (Ky.),  54  S.  W.  169,  in  con- 
struing a  somewhat  similar  statute,  and  again  in  Bumside  &  C. 
R.  Ry.  Co.  V.  Tupman  (Ky.),  72  S.  W.  786.  We  shall  not 
undertake  to  point  out  the  manner  or  circumstances  of  killing 
or  injuring  stock  to  which  subdivision  4  of  section  6450  relates, 
any  further  than  to  hold  that  it  has  no  reference  to  cases  like 
this. 

3.  It  is  argued  that  the  allegations  of  the  complaint  are  not 
sufficiently  broad  to  justify  evidence  that  the  water  and  hay 
[2]  furnished  en  route  were  of  inferior  quality.  Appellant 
contends  that  the  words  ''safely  carried"  limited  the  issue  as 
to  the  manner  in  which  the  injuries  to  the  cattle  were  occasioned. 
We  cannot  agree  with  counsel  in  their  conclusion  that  the  court 
committed  prejudicial  error  in  admitting  or  refusing  to  strike 
the  testimony  concerning  the  quality  of  the  hay  and  water  fur- 
nished by  the  defendant.  There  was  no  special  demurrer  to 
the  complaint  or  motion  to  make  more  definite  and  certain.  The 
witness  Potter  was  permitted  to  testify  fully  as  to  these  alleged 
grounds  of  negligence,  without  objection.  The  complaint  charges 
that  the  defendant  ''so  negligently  conducted  and  misbehaved 
•  •  •  that  the  cattle  were  damaged,  and  injured  •  •  • 
by  reason  of  the  negligence  of  the  defendant."  The  word 
"safely"  adds  nothing  to  the  statement  of  a  cause  of  action. 
It  has  reference  to  the  contractual  relation  existing  between  the 
parties,  and  not  to  the  negligence  feature  of  the  charge.  The 
defendant's  answer  shows  that  it  was  advised  in  a  general  way 
that  one  ground  of  alleged  negligence  was  failure  to  furnish 
proper  feed  and  water.  No  judgment  should  be  reversed  by 
[S]  reason  of  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  parties. 
We  do  not  think  the  substantial  rights  of  the  defendant  were 
affected  by  the  alleged  errors  of  which  complaint  is  made.  The 
cause  was  tried  on  its  merits. 

4.  Over  defendant's  objection,  the  court  gave  the  following 
instruction  to  the  jury,  viz.:  "No.  8.    You  are  instructed  that 
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in  the  transportation  of  cattle  from  one  state  to  another  by  a 
railway  company  such  cattle  must  be  unloaded,  fed,  and  watered 
every  twenty-eight  hours ;  and  if  they  are  not  so  fed  and  watered 
the  railway  company  is  liable  for  such  damage  to  said  cattle 
as  they  may  be  proximately  caused  by  such  failure."  Chapter 
3594  of  the  Public  Acts  of  the  Fifty-ninth  Congress  of  the 
United  States,  passed  June  29,  1906  (volume  34,  part  1,  Public 
Laws,  p.  607),  makes  it  lawful  for  the  carrier  at  the  written 
request  of  the  owner  or  person  in  custody  of  a  shipment  of  live- 
stock, to  extend  the  period  of  confinement  in  transit  to  thirty- 
six  hours.  The  witness  Stewart,  one  of  the  owners,  testified 
that  when  the  cattle  were  shipped  he  got  (gavet)  a  permit, 
which  entitled  them  to  run  continuously  for  thirty-six  hours. 
The  objection  to  the  instruction  was  that  it  was  not  applicable 
to  the  facts  in  the  case,  '*as  the  testimony  shows  that  thirty-six 
hour  permits  were  signed,  in  this  case,  by  the  shippers,  which 
gave  the  defendant  the  right  to  run  said  train  continuously  for 
thirty-six  hours,"  and  also  ^'that  it  recognizes  the  right  of  the 
plaintiff  to  recover  for  his  own  contributory  negligence  in  not 
insisting  that  the  cattle  should  have  been  unloaded  before  they 
had  been  held  so  long  as  to  violate  the  law;  it  appearing  that 
the  shipper  accompanied  the  shipment  of  cattle."  It  will  be 
at  once  noted  that  the  instruction,  while  evidently  founded  in 
the  federal  statute,  is  silent  as  to  any  ground  of  negligence 
predicated  upon  a  failure  to  unload  the  cattle.  It  relates  en- 
tirely to  a  failure  to  feed  and  water.  There  is  testimony  in 
the  record  to  show  that,  while  the  cattle  were  unloaded  and  fed, 
they  were  without  water  suitable  to  drink,  or  which  they  would 
drink,  for  many  hours  in  excess  of  thirty-six.  An  inspection 
of  the  charge  of  the  court,  as  a  whole,  discloses  the  fact  that 
the  question  of  negligence  on  the  part  of  the  defendant  for  fail- 
ure to  unload  within  twenty-eight  or  thirty-six  hours,  as  provided 
by  the  federal  statute,  was  not  submitted  to  the  jury.  They 
were  told  that,  if  they  believed  the  defendant  used  reasonable 
care  in  furnishing  the  cattle  with  water  that  was  *'fit  and  suit- 
able for  watering  cattle/'  it  had  discharged  its  full  duty  in 
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that  regard.  Also,  that  if  the  delays  along  the  road,  if  any, 
were  due  to  the  acts  or  instnictions  of  the  shippers,  then  the 
defendant  was  not  liable  for  any  injuries  to  the  cattle  growing 
out  of  such  delays.  Under  these  circumstances,  we  fail  to  see 
how  the  defendant  was  prejudiced  by  the  instruction  of  which 
complaint  is  made,  although  we  are  at  a  loss  to  know  why  it  was 
given. 

5.  Instruction  No.  9,  given  by  the  court,  reads  as  follows:  **If 
the  jury  should  find  for  the  plaintiff,  then,  in  estimating  the 
damages  sustained  by  him,  they  should  also  allow  such  an  amount 
as  will  compensate  for  all  the  detriment  approximately  caused 
by  the  wrongs,  if  any,  to  the  cattle  sued  for  herein."  Defend- 
ant objected  to  this  instruction  ''that  it  does  not  limit  the  amount 
of  damages  for  which  the  jury  can  return  a  verdict,"  and  **the 
correct  measure  of  damages  would  be  the  difference  between 
the  market  price  in  Chicago  on  that  day  and  what  the  said  cattle 
actually  brought."  The  instruction  given,  although  crude  and 
peculiar  in  phraseology,  appears  to  be  unobjectionable  in  sub- 
stance. An  attempt  was  evidently  made  to  follow  the  general 
rule  laid  down  in  the  Codes.  If  the  defendant  desired  a  more 
[4]  specific  direction  on  the  subject  of  damages,  it  was  the 
duty  of  counsel  to  frame  and  offer  one  in  conformity  with  their 
views  of  the  law.  (Rand  v.  Butte  Electric  Ry.  Co.,  40  Mont. 
398, 107  Pac.  87.)  This  rule  has  not  been  changed  by  the  statute 
(Rev.  Codes,  sec.  6746)  relative  to  procedure  on  settlement  of 
instructions.  It  is  still  necessary  to  put  the  trial  court  in  error. 
The  instruction  given,  being  good  so  far  as  it  goes,  leaves  nothing 
for  this  court  to  consider. 

6.  Appellant  complains  of  the  following  instruction,  given  by 
the  court  over  its  objection:  ''(11)  The  jury  are  instructed, 
[6]  that  parties  have  a  right  to  get  together  and  buy  their 
peace,  by  making  concessions  to  each  other;  and  any  offer  or 
proposition  of  settlement,  if  made  for  that  purpose  merely,  will 
not  be  binding  upon  the  party  as  an  admission  of  the  amount 
due  or  claimed  at  the  time."  It  appears  from  the  record  that 
upon  their  arrival  in  Chicago  with  the  cattle  the  appellant  and 
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other  shippers  filed  claims  for  damages  with  the  defendant  for 
amounts  considerably  less  than  those  which  are  now  demanded. 
The  defendant  put  these  written  demands  in  evidence  at  the  trial. 
The  objections  to  the  instruction  were  ''that  there  was  no  tes- 
timony in  the  case  showing  any  offer  of  compromise,"  and  "the 
claim  filed  by  the  plaintiff  and  his  assigns  was  an  unqualified 
demjlnd  for  the  full  amount  of  damages  alleged  to  have  been 
sustained  by  them  at  the  time  of  the  filing  of  said  claims."  It 
is  somewhat  diflBcult  to  ascertain  the  meaning  of  the  instruction 
and  the  reason  for  giving  it.  Two  of  the  shippers  had  testified, 
in  effect,  that  they  were  willing  to  take  the  amount  demanded 
at  the  time,  in  order  to  get  a  settlement ;  but  that  the  sum  men- 
tioned did  not  in  fact  represent  the  actual  damages  sustained. 
One  testified:  "We  didn't  want  to  stand  a  lawsuit,  and  put  in 
the  claim,  thinking  they  would  accept  it."  The  claims  were 
voluntarily  presented.  There  was  no  necessity  for  their  presen- 
tation as  the  basis  of  a  lawsuit.  Viewed  as  admissions  as  to 
the  amount  of  the  damages  sustained,  they  were  contradictory 
of  the  evidence  offered  at  the  trial,  and  in  that  regard  were 
against  the  interest  of  the  plaintiff,  and  might  have  been  so 
considered  by  the  jury.  But  they  were  not  conclusive.  They 
could  be  explained  and  contradicted,  and  the  jury  might  attach 
to  them  such  weight  as  they  saw  fit.  They  were  in  fact  not  bind- 
ing as  to  the  amount  actually  due,  and  so  the  court  told  the  jury. 
We  do  not  understand  from  the  instruction  that  the  court  in- 
tended to  advise  the  jury  that  they  were  not  competent  evidence, 
or  that  they  were  entitled  to  no  weight  or  consideration  what- 
soever. The  jury  probably  considered  them  for  what  they  were 
worth  in  arriving  at  a  verdict.  At  any  rate,  there  is  not  any- 
thing in  the  instruction  to  preclude  them  from  so  doing. 

7.  The  court  refused  to  give  defendant's  offered  instruction 
No.  3,  which  reads  as  follows:  "If  the  jury  find  from  the  evi- 
dence that  said  cattle  were  damaged  or  injured  over  and  above 
the  injury  or  damage  that  would  necessarily  result  to  a  shipment 
of  the  kind  and  character  of  the  cattle  these  were,  and  in  their 
condition,  in  making  the  trip  by  rail  that  these  cattle  made^ 
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and  you  further  find  from  a  preponderance  of  the  evidence  that 
the  acts  of  the  shippera  accompanying  said  cattle,  or  any  of 
said  acts,  as  set  out  and  alleged  in  defendant's  answer,  proxi- 
mately contributed  to  cause  said  damage,  then  your  verdict 
[6]  should  be  for  the  defendant."  The  court  did,  however, 
give  instructions  Nos.  13,  14,  16,  17,  and  18,  which,  we  think, 
fully  covered  that  branch  of  the  case. 

8.  The  court  also  refused  to  give  the  following  instructions, 
tendered  by  the  defendant:  "  (9)  If  you  find  from  the  evidence 
[7]  that  the  defendant  furnished  suitable  cars  in  which  to 
ship  said  cattle,  and  used  all  reasonable  care  in  managing  and 
transporting  the  same,  and  that  the  damage  and  injury,  if  any, 
was  caused  by  the  peculiar  character  of  the  animals  themselves, 
such  as  bad  temper,  unusual  restiveness,  or  viciousness,  or  was 
such  as  is  ordinarily  incident  to  the  transportation  of  such  ani- 
mals, resulting  from  being  confined  in  the  cars  and  carried, 
contrary  to  their  usual  habits,  and  from  unavoidable  delays,  then 
the  defendant  is  not  liable  in  this  case."  ^'(11)  If  the  jury 
believe  from  the  evidence  that  the  defendant  had  no  knowledge 
of  a  steer  being  down  in  the  car  until  after  it  was  dead,  and 
that  such  steer  got  down  as  the  result  of  the  inherent  nature 
and  propensities  of  the  animal,  or  of  the  other  cattle  in  such 
car,  and  through  no  negligence  of  the  defendant,  then  the  de- 
fendant is  not  liable  for  damages  for  the  loss  of  said  steer." 
These  instructions  were  properly  refused  on  the  authority  of 
Nelson  v.  Cheat  Northern  By.  Co.,  supra,  WaJde  v.  Oreat  North- 
ern By.  Co.,  41  Mont.  326,  109  Pac.  713,  and  section  5353,  Be- 
vised  Codes. 

9.  Offered  instruction  No.  15  was  refused,  and  defendant  ex- 
cepted. It  reads  thus:  ''You  are  instructed  that  it  is  undis- 
[8]  puted  that  the  yard  where  said  cattle  were  loaded  at  Mil- 
waukee was  under  the  control  of  a  private  concern,  and  not 
under  the  control  or  management  of  the  defendant  company. 
You  are  further  instructed  that,  although  you  find  that  a  stop- 
over at  Milwaukee  was  necessary  by  reason  of  prior  negligence 
on  the  part  of  the  defendant,  you  cannot  find  for  the  plaintiff 
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for  damages  snstaixied,  if  any,  by  reason  of  tlie  handling  of 
said  cattle  in  loading  them  into  the  cars  by  the  employees  of  the 
concern  that  had  charge  of  said  yard,  however  improper  said 
handling  was."  It  is  a  sufScient  answer  to  this  assignment  of 
error  to  say  the  testimony  shows  that  the  injuries  complained 
of  as  having  been  sustained  at  Milwaukee  were  occasioned  by 
the  negligent  maniier  in  which  the  defendant  company  set  the 
cars,  preparatory  to  reloading  the  cattle. 
The  judgment  and  order  are  afiSrmed. 

^Affirmed. 

Mr.  Ghibf  Justiob  Brantlt  and  Mr.  Justice  Hollowat  con- 
cur. 


WYNNE,  Respondent,  v.  CITY  OP  BUTTE,  Appellant. 

(No.  3,122.) 
(Submitted  April  12,  1912.    Decided  April  17,  1912.) 

[123  Pite.  531.] 

Municipal  Corporations — Police  Officers — Wrongful  Ouster-^ 
Salary — Defenses — Damages — Statutory  Provisions — InappU- 
cdbility — Claims — Filing — When  Unnecessary. 

Municipal   Corporations — Police    OlBcers — Wrongful     Ouster — Salary — De- 
fense-—Plajment  to  Another. 

1.  Under  section  375,  Revised  Codes,  providing  that  when  the  title  to 
a  public  office  is  contested,  the  salary  cannot  be  paid  until  the  pro- 
ceedings have  been  finally  determined,  it  was  no  defense  to  an  action 
by  a  police  officer  for  his  salary  during  the  time  he  was  wrongfully 
deprived  of  his  office,  that  it  had  been  paid  to  a  ^  facto  officer, 
after  the  commencfpient  of  quo  warranto  proceedings  by  the  plaintiff. 

Same — ^Notice  of  Contest. 

2.  The  failure  of  the  clerk  to  comply  with  section  376,  Bevised  Codes, 
which  provides  that  the  clerk  of  the  district  court  shall  certify  to  the 
disbursing  officer  the  fact  that  the  title  to  an  office  is  contested,  did 
not  prevent  an  officer  from  recovering  his  salary  for  the  time  during 
which  he  was  wrongfully  ousted  and  the  salary  paid  to  a  d«  facto  officer. 

Same. 

S.  Where  a  police  officer  was  wrongfully  excluded  from  his  office,  his 
earnings  in  other  employments  during  the  time  of  his  exclusion  cannot 
be  charged  against  his  claim  for  salary. 

4SMoal.— 37 
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Same — Presentation  of  Claim — ^When  Unnecessary. 

4.  The  provision  of  section  32^8,  Revised  Codes,  requiring  claims 
against  a  city  to  be  verified  and  filed  with  the  municipality,  has  not 
any  reference  to  a  claim  for  Salary  fixed  by  ordinance;  therefore,  to 
entitle  a  police  officer  to  recover  his  salary  for  tbe  time  he  was  unlaw- 
fully excluded  from  office,  he  was  under  no  obligation  to  so  present 
his  claim. 

Same — Damages — Statu tory  Provision — Inapplicability. 

5.  Held,  that  the  right  of  action  for  damages  given  to  one  wrongfully 
ousted  from  office,  against  the  person  guilty  of  such  wrong,  does  not 
refer  to  one  for  salary  during  the  time  of  Uie  ouster. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  B.  W.  Wjrnne  against  the  city  of  Butte.  Prom  a 
judgment  tot  plaintiff,  defendant  appeals.    Affirmed. 

Messrs.  H.  Lowndes  Maury,  John  A.  Smith,  and  N.  A,  Boter- 
ing,  for  Appellant,  submitted  a  brief;  Mr.  Rotering  argued  the 
cause  orally. 

Under  the  great  weight  of  authority  and  the  better  reasoned 
cases,  there  can  be  no  liability  fastened  upon  the  city  of  Butte 
for  back  salary  during  the  time  that  Quinn  was  in  possession 
of  the  ofSce.  ''The  payment  of  the  ofScial  salary  to  a  de  facto 
ofiScer  is  a  defense  to  a  claim  against  the  public  corporation  or 
disbursing  officer  making  such  payment,  in  an  action  brought 
against  it  or  him  by  the  de  jure  officer."  (29  Cyc.  1430,  and 
cases  cited ;  2  Abbott  on  Municipal  Corporations,  sees.  660,  694 ; 
Mechem  on  Public  Officers,  sec.  332 ;  1  Dillon  on  Municipal  Cor- 
porations, sec.  429.)  It  will  also  appear  from  the  cases  herein- 
after cited,  as  well  as  from  the  text-books  to  which  we  have 
hereinbefore  invited  the  court's  attention,  that  no  distinction 
is  made  between  cases  wUere  the  de  facto  officer  obtains  posses- 
sion of  the  office  by  virtue  of  a  certificate  df  election  and  cases 
where  the  person  obtained  the  office  by  reason  of  appointment, 
as  in  the  case  at  bar.  {Auditor  of  Wayne  Co.  v.  Benoit,  20 
Mich.  176,  4  Am.  Rep.  3S2 ;  Coughlin  v.  McElroy,  74  Conn.  397, 
92  Am.  St.  Rep.  224,  50  Atl.  1025 ;  State  ex  rel  Greeley  Co,  v. 
Milne,  36  Neb.  301,  38  Am.  St.  Rep.  724,  19  L.  R.  A.  689,  54 
N.  W.  521 J  Brown  v.  Tama  Co.,  122  Iowa,  745,  101  Am.  St.  Eep. 
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296,  98  N.  W.  562;  Shaw  v.  County  of  Pima,  2  Ariz.  399,  18 
Pac.  273;  In  re  Havird,  2  Idaho,  652  (687),  24  Pac.  542.)  See, 
also,  Dolan  v.  Mayor,  68  N.  Y.  274,  23  Am.  Rep.  168,  where 
the  court  also  held  that  the  de  jure  officer  had  an  adequate 
remedy  in  his  action  for  damages  for  the  wrong  against  the 
usurper.  ''The  great  weight  of  authority  is  in  favor  of  the 
doctrine  that  the  county,  having  paid  the  officer  de  facto,  cannot 
be  held  to  pay  the  officer  de  jure  for  the  same  period."  {Board 
of  Commissioners  v.  Rhode,  41  Colo.  258,  124  Am.  St.  Eep.  134, 
16  L.  R.  A.,  n.  B.,  794,  95  Pac.  551.) 

**The  municipality  will  not  be  held  responsible  for  the  mistake 
of  its  officers  in  recognizing  the  wrong  claimant."  (Walters  v. 
City  of  Paducah  (Ky.),  123  S.  W.  287;  Nail  v.  Coulter,  117 
Ky.  747,  4  Ann.  Cas.  671,  78  N.  W.  1110;  Envin  v.  City  of 
Jersey  City,  60  N.  J.  L.  141,  64  Am.  St.  Rep.  584,  37  Atl.  732.) 
^' There  has  been  much  said  and  many  authorities  cited  by  the 
respective  parties,  but  the  matter  is  too  plain  for  further  dis- 
cussion." (State  ex  rel,  Hatton  v.  Bahcock,  106  Mo.  App.  72^ 
80  S.  W.  45 ;  State  v.  Clark,  52  Mo.  508 ;  McAffee  v.  Russell,  29 
Miss.  8i;  Parker  v.  Dakota  Co.,  4  Minn.  59;  Chandler  v.  Hughef 
Co,,  9  S.  D.  24,  67  N.  W.  946 ;  Stemmler  v.  Mayor,  179  N.  Y. 
473,  72  N.  E.  581 ;  Wright  y.  Coffey  Co.  Commrs.,  21  Kan.  478.) 

''Where  one  has  been  temporarily  and  illegally  suspended 
or  removed,  he  is  entitled  to  compensation  at  the  regular  rate 
during  such  time,  and  what  he  may  have  earned  meanwhile 
should,  as  a  rule,  be  deducted  from  the  amount  to  which  he 
would  have  been  entitled."  (2  Abbott  on  Municipal  Corpora- 
tions, sec.  606,  and  cases  cited;  City  of  Leadville  v.  Bishop,  14 
Colo.  App.  517,  61  Pac.  58 ;  City  of  Denver  v.  Burnett,  9  Colo. 
App.  531,  49  Pac.  378;  Buschmann  v.  City  of  New  York,  35 
Misc.  Rep.  607,  72  N.  Y.  Supp.  127.) 

Messrs.  W.  E.  Carroll,  TV.  R.  Kirk,  and  Oeo.  M.  Bournviny 
for  Respondent,  submitted  a  brief;  Mr.  Kirk  argued  the  cause 
orally. 

Some  of  the  cases  holding  that  payment  of  tKe  salary  to  the 
de  facto  officer  bars  recovery  thereof  from  the  government  by 
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the  de  jure  officer  proceed  on  the  erroneous  theory  that  salary 
is  an  incident,  not  of  the  office,  but  of  occupancy  of  the  office, 
and  that  he  who  occupies  can  compel  payment.  They  are  clearly 
wrong,  in  that  a  de  facto  officer  by  the  better  opinion  cannot 
compel  payment  of  salary  to  him,  where  there  is  a  d€  jure  claim- 
ant, in  that  in  any  such  proceeding  therefor  his  title  to  the 
office  is  in  issue  and  the  burden  is  on  him  to  prove  a  valid  title 
thereto.  {AridrewB  v.  Portland,  79  Me.  484,  10  Am.  St.  Eep. 
281,  32  L.  R.  A.,  n.  s.,  949, 10  Atl.  458 ;  Matthews  v.  Supervisors, 
53  Missi.  715,  24  Am.  Rep.  715.)  Others  proceed  on  the  theory 
that  the  de  jure  officer  has  no  variety  of  property  right  in  or  to 
the  office  and  the  salary,  but  this  theory  would  seem  to  be  wrong 
in  that  at  the  same  time  they  admit  the  right  to  recover  both 
from  the  de  facto  officer.  (See  notes  to  Andrews  v.  Portland, 
supra;  Tanner  v.  Edwards,  31  Utah,  80,  120  Am.  St.  Rep.  919, 
10  Ann.  Cas.  1091,  86  Pac.  765.)  And  some  seem  to  hold  that 
since  the  rule  of  public  policy  requires  that  a  de  facto  officer's 
acts  in  office  must  be  upheld,  the  same  rule  compels  the  govern- 
jnent  to  pay  salary  to  him,  which  we  contend  is  an  unnecessary 
extension  of  the  rule ;  and  it  is  so  held  in  Dolliver  v.  Parks,  136 
Mass.  499.  Still  others  go  upon  the  theory  that  the  disbursing 
officers  in  good  faith  paying  the  de  facto  officer  cannot  be  put  to 
determining  title  between  rival  claimants,  and  so  they  and  the 
government  are  protected  in  such  payment.  (See  notes,  16  L. 
R.  A.,  n.  s.,  794.)  The  leading  case  for  appellant's  contention 
here  seems  to  be  Auditors  v.  Benoit,  20  Mich.  176,  but  we  submit 
the  dissenting  opinion  therein  of  Cooley,  J.,  lays  down  the  better 
doctrine.  Some  of  the  cases  which  support  appellant's  conten- 
tion were  based  upon  the  facts  that  the  de  facto  officer  had  a 
certificate  of  election  from  and  based  on  the  decisions  of  can- 
vassing boards,  and  the  de  Jure  officer  had  never  been  in  office 
and  so  was  not  ousted.  They  intimate  the  decision  would  be 
otherwise  were  the  de  jure  officer  in  possession  of  the  office  and 
actually  ousted  by  illegal  proceedings  as  was  respondent  here. 
(Brown  v.  Tama  Co.,  122  Iowa,  745,  101  Am.  St.  Rep.  296,  98 
N.  W.  564 ;  Steams  v.  Sinis,  24  Okl.  623,  24  L.  R.  A.,  n.  s.,  475, 
104  Pac.  47.x 
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The  following  cases  hold  that  the  salary  being  incident  to  the 
legal  title  to  an  office,  payment  to  the  de  facto  officer  is  no  bar 
to  recovery  thereof  from  the  government  by  the  de  jure  officer: 
Andrews  v.  Portland,  mpra;  State  v.  Carr,  129  Ind.  44,  28  Am. 
St.  Rep.  163,  13  L.  R.  A.  177,  28  N.  E.  88 ;  Memphis  v.  Wood- 
ward,  12  Heisk.  (Tenn.)  499,  27  Am.  Rep.  750;  Savage  v.  Pick- 
ard,  14  Lea  (Tenn.),  46;  Tanner  v.  Edwards,  supra;  Rasniu^sen 
V.  Board,  8  Wyo.  277,  45  L.  R.  A.  295,  56  Pac.  1098 ;  Ward  v. 
Marshall,  96  Cal.  155,  31  Am.  St.  Rep.  198,  30  Pac.  1113 ;  see, 
also,  Kempster  v.  City,  97  Wis.  343,  72  N.  W.  745,  where  it  is 
said  the  contrary  rule  has  not  been  adopted  in  Wisconsin. 

The  salary  of  an  officer  resting  in  mandate  and  not  in  contract, 
where  a  wrongfully  excluded  officer  sues  for  salary  for  the  time 
80  excluded,  there  is  no  right  of  setoff  because  of  the  officer'^ 
earnings  in  some  other  employment.  {EverUl  v.  Swan,  20  Utah, 
56,  57  Pac.  717 ;  Ward  v.  Marshall,  96  Cal.  155,  31  Am.  St.  Rep. 
198,  30  Pac.  1113;  Beising  v.  City,  57  Or.  295,  111  Pac.  377.) 
An  officer's  salary  is  not  within  such  statutes  designed  to  secure 
audit  of  claims  or  demands  against  a  city.  (28  Gyc.  1749.) 
Because  the  salary  does  not  arise  from  contract,  is  fixed  by 
statute  or  ordinance,  is  certain,  it  needs  no  audit,  and  mandamus 
can  be  maintained  for  it  direct  against  the  treasurer  and  with- 
out an  audit.  {Kendall  v.  Baybould,  13  Utah,  226,  44  Pae. 
1036;  State  v.  Daggett,  28  Wash.  1,  68  Pac.  342.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  May  20,  1909,  this  plaintiff  was  the  duly  qualified  and 
acting  chief  of  police  of  the  city  of  Butte,  appointed  to  such  office 
under  the  Metropolitan  Police  Law  (Laws  1907,  p.  344).  In 
disregard  of  the  provisions  of  that  statute,  the  mayor  assumed 
to  appoint,  and  the  city  council  to  confirm,  John  J.  Quinn  as 
chief  of  police,  and  thereupon  the  name  of  this  plaintiff  was 
stricken  from  the  pay-roll  of  the  city.  On  June  21  the  plaintiff 
instituted  proceedings  in  quo  warranto  against  Quinn  to  test  his 
right  to  the  office.    The  district  court  sustained  a  demurrer  to 
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his  complaint  and  rendered  judgment  in  favor  of  Qoinn.  Upon 
appeal  that  judgment  was  reversed.  (State  ex  rel.  Wynne  ▼. 
Quinn,  40  Mont.  472,  107  Pac.  506.)  On  June  28,  1910,  a  final 
judgment  was  entered  restoring  Wynne  to  the  ofSce.  This  ac- 
tion was  thereupon  commenced  to  recover  from  the  city  the  salary 
for  the  period  of  time  during  which  the  plaintiff  was  prevented 
from  discharging  the  duties  of  the  office.  The  city  attempted 
to  defend  upon  the  theory  that  the  salary  had  been  paid  to 
Quinn,  who  was  a  de  facto  officer,  and  as  a  further  partial  defense 
it  is  alleged  that  during  the  time  Wynne  was  kept  out  of  office 
he  was  able  to,  and  did,  earn  a  considerable  sum  of  money  in 
other  employment.  The  trial  resulted  in  a  judgment  in  favor 
of  plaintiff  for  the  full  amount  claimed,  and  the  ci^  has  ap- 
pealed. 

1.  Whether,  in  the  absence  of  statute,  payment  to  a  de  facto 
officer  discharges  the  employing  municipality  is  a  question  upon 
which  the  courts  are  divided.  Those  holding  the  affirmative 
rest  their  conclusion  upon  the  ground  of  public  policy;  but  a 
review  of  the  decisions  is  unnecessary,  for  in  this  state  we  have 
a  statute  which  declares  the  public  policy  here.  Section  375, 
[1]  Revised  Codes,  reads  as  follows:  "When  the  title  of  the 
incumbent  of  any  office  in  this  state  is  contested  by  proceedings 
instituted  in  any  court  for  that  purpose,  no  warrant  can  there- 
after be  drawn  or  paid  for  any  part  of  his  salary  until  such  pro- 
ceedings have  been  finally  determined.''  If,  then,  after  the  quo 
warranto  proceeding  was  instituted,  the  city  disregarded  the 
statute  and  paid  the  salary  to  Quinn,  it  did  so  at  its  peril.  Be- 
tween May  20  and  June  21  the  plaintiff  was  attempting  to  dis- 
charge the  duties  of  the  office. 

2.  But  it  is  insisted  that  the  city  was  entitled  to  notice  of  the 
pendency  of  the  proceeding,  and  that  since  it  did  not  receive 
[2]  such  notice  it  cannot  be  bound.  Section  376,  Revised 
Codes,  provides  that  the  clerk  of  the  district  court  shall  certify 
to  the  disbursing  officer  the  fact  that  the  title  to  an  office  is  con- 
tested; but  the  failure  of  the  clerk  to  perform  his  duty  cannot 
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operate  to  deprive  this  plaintiff  of  the  salary  attached  to  the 
ofSce  from  which  he  was  wrongfully  excluded. 

3.  The  city  is  not  entitled  to  have  credited  upon  plaintiff's 
[3]  claim  for  salary  the  amount  he  earned  in  other  employ- 
ment during  the  time  he  was  wrongfully  excluded  from  his  of- 
fice. His  claim  does  not  rest  upon  contract.  He  was  not  an 
employee,  but  an  ofScer.  The  salary  is  an  incident  to  the  office, 
and,  if  entitled  to  the  office,  his  right  to  the  salary  follows. 
(ReisiTig  v.  City  of  Portland,  57  Or.  295,  111  Pac.  377,  and  cases 
eited. ) 

4.  It  was  not  necessary  for  Wynne  to  file  with  the  city  a 
[4]  verified  claim  for  the  salary  due  him.  The  auditing  stat- 
ute (Rev.  Codes,  sec.  3288)  does  not  have  any  reference  to  a 
daim  for  salary  which  is  fixed  by  ordinance.  {Dawes  v.  City 
of  Great  Falls,  31  Mont.  9,  77  Pac.  309 ;  State  ex  rel  Dudley  v. 
Daggett,  28  Wash.  1,  68  Pac.  340.) 

5.  The  right  of  action  given  by  section  6959,  Revised  Codes, 
[5]  cannot  refer  to  one  for  salary;  for  to  assert  that  it  does 
presupposes  a  violation  of  section  375,  above. 

Most  of  the  questions  presented  upon  this  appeal  were  de- 
termined adversely  to  appellant  in  Peterson  v.  City  of  Butte,  44 
Mont.  401,  120  Pac.  483. 

The  judgment  and  order  are  affirmed* 

Affirmed. 

Mb.  Ohibp  Justigb  Bbantlt  and  Mb.  Jushgb  Smith  concur. 
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MONIDAH    TRUST,   Respondent,   v.    SHEEHAN,    CJounty 

TrKASUREBi  et  Ah.,  AlTELLANTS. 

(No.  8,154.) 
(Submitted  April  13,  1912.    Decided  April  20, 1»12.) 

[123  Pac.  692.] 

Taxaiion — Solvent  Credits — Situs  of  Property — Prestimptions 
— Foreign  Corporations — Injunctions  Pendente  Lite — Discre^ 
tion. 

Taxation — Credits — 8U%u  of  Property — ^Preramptiotis. 

1.  The  preeumption  obtains  that  personal  property,  particularly  that 
of  an  intangible  character  such  as  credits,  has  its  iitus,  for  purposes 
of  taxation,  only  at  the  domicile  of  the  owner. 

Same — Foreign    Corporations — Situs    of    Property — ^Presumptions — Insuffi- 
ciency of  Evidence. 

2.  Held,  in  an  action  to  enjoin  the  collection  of  taxes,  where  a  corpo- 
ration having  its  domicile  in  another  state  had,  through  its  branch  office 
in  this  state,  made  loans  on  promissory  notes  secured  by  mortgages  on 
real  property  in  S.  B.  county,  which  notes  and  mortgages  had,  however, 
not  been  held  or  kept  within  this  state  during  the  year  (or  at  all)  for 
which  the  taxing  officer  assessed  to  the  corporation  solvent  credits  for 
the  full  value  of  the  notes  thus  secured,  that  the  presumption  in  favor 
of  the  situs  of  the  property  in  the  foreign  state  referred  to  in  para- 
graph 1  above,  had  not  been  overcome,  and  that  an  injunction  penctentd 
lite  was  properly  granted. 

Same. 

3.  The  mere  fact  that  residents  of  Montana  owned  all  but  four  of 
10,000  shares  of  the  capital  stock  of  a  foreign  corporation  was  not  of 
itself  sufficient  to  justify  the  assessor  to  consider  it  a  ''tramp  corpora- 
tion,"— i.  e,,  one  incorporated  in  another  state  without  any  intention 
of  doing  business  within  it  but  solely  to  operate  in  other  states, — to 
be  regarded,  with  reference  to  business  transacted  in  Montana,  as  a  resi- 
dent thereof  and  as  domiciled  therein,  for  the  purpose  of  taxation. 

Injunctions  Pendente  Lite — ^Discretion — ^Review. 

4.  The  granting  of  injunctions  pendente  lite  being  largely  a  matter  of 
discretion  in  the  trial  court,  the  supreme  court  will  not  interfere  there- 
with unless  there  is  a  manifest  abuse  of  such  discretion. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo 
Cleman,  Judge. 

Action  by  the  Monidah  Trust  against  Michael  J.  Sheehan, 
Treasurer  of  Silver  Bow  County,  and  another^  From  an 
order  granting  an  injunction  pendente  lite,  defendants  appeal. 
Affirmed. 
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Mr.  Albert  J.  Odlen,  Attorney  General,  Messrs.  Thomas  J. 
Walker,  Louis  P.  Donovan,  and  Frank  C.  Walker,  for  Appel- 
lants, submitted  a  brief ;  Mr.  Donovan  and  Mr.  Thomas  J.  Walker 
argued  the  cause  orally. 

A  state  has  power  to  tax  a  foreign  corporation  upon  solvent 
credits  owned  by  it  and  arising  out  of  business  done  within  the 
state.  (Liverpool,  London  &  Olobe  Ins.  Co.  v.  Board  of  Cqm- 
missioners,  221  U.  S.  346,  55  L.  Ed.  762,  31  Sup.  Ct.  Rep.  550; 
Orient  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S.  358,  55  L.  Ed. 
769,  31  Sup.  Ct.  Rep.  554.) 

The  sole  question,  then,  that  remains  is  this :  Has  the  state  of 
Montana  exercised  this  power  t  /We  believe  it  has,  and  call 
the  court's  attention  to  section  7,  Article  XII,  of  the  Constitu- 
tion. Respondent  is  a  corporation  **  doing  business"  in  this 
state;  the  credit  here  is  property  owned  or  used  by  it  and 
not  by  our  Constitution  exempted  from  taxation.  We  therefore 
submit  that  the  power  which  the  state  unquestionably  has  under 
the  Liverpool  and  London  cases^  above  cited,  has  been  exercised 
in  this  state.  The  respondent  has  transacted  most  important 
business  and  has  filed  its  mortgages  within  this  jurisdiction,  has 
made  its  notes  payable  in  this  county,  and  it  is  most  obvious  that 
this  county  is  its  principal  place  of  business.  Beyond  this,  it 
will  demand  the  protection  of  our  courts  in  the  event  that  the 
onaker  of  the  notes  fails  in  the  pa3anent  of  interest  and  prin- 
cipal. Under  the  general  theory  of  taxation,  that  taxes  are 
imposed  as  compensation  for  something  received  by  the  tax- 
payer, the  respondent  is  liable  to  taxation.  (1  Cooley  on  Tax- 
ation, 3d  ed.,  2-;  Armour  Packing  Co.  v.  City  of  Augusta,  118 
Ga.  552,  98  Am.  St.  Rep.  928,  45  S.  E.  424 ;  Metropolitan  Ins. 
Co.  V.  Board  of  Assessors,  115  La.  698,  116  Am.  St.  Rep.  179, 
9  L.  R.  A.,  n.  s.,  1240,  39  South.  846;  Trmelers*  Ins.  Co.  v. 
Board  of  Assessors,  122  La.  129,  24  L.  R.  A.,  n.  s.,  388,  47 
South.  439 ;  Commonwealth  v.  Dun,  126  Ky.  108,  10  L.  R.  A., 
n.  s.,  920,  102  S.  W.  859;  Standard  M.  Ins.  Co.  v.  Board  of 
Assessors,  123  La.  717,  29  L.  R.  A.  59,  48  South.  483 ;  AdamA 
Express  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185,  41  L.  Ed. 
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965,  17  Sup.  Ct.  Rep.  604;  Bristol  v.  Waahington  County,  177 
U.  S.  133,  44  L.  Ed.  701,  20  Sup.  Ct.  Rep.  585;  Metropaitan 
L.  Ins.  Co.  T.  Neio  Orleam,  205  U.  S.  395,  51  L.  Ed.  856,  27 
Sup.  Ct.  Rep.  499.)  The  converse  of  the  rule,  to-wit,  that 
where  the  government  is  unable  to  give  protection  to  the  prop- 
erty it  has  no  jurisdiction  to  tax,  has  also  been  declared  by 
the  courts.  (37  Cyc.  807,  and  cases  cited;  Fisher  v.  Bush 
County,  19  Kan.  414 ;  Wilcox  v.  EUia,  14  Kan.  588,  19  Am.  Rep. 
107;  Buck  v.  Beach,  206  U.  S.  392,  11  Ann.  Cas.  732,  51  L.  Ed- 
1106,  27  Sup.  Ct.  Rep.  712.) 

The  physical  removal  of  the  notes  from  this  state,  not  in 
the  ordinary  course  of  business,  but  purely  and  solely  to  defeat 
a  tax  which  under  the  law  he  should  have  been  obliged  to  pay, 
had  the  notes  been  left  where  they  naturally  should  have  re- 
mained, is  a  fraud  upon  the  government  and  cannot  be  coun- 
tenanced by  a  court  of  equity.  Such  a  removal  does  not  in 
any  manner  affect  the  business  situs  of  the  notes  which  would 
otherwise  be  in  Silver  Bow  county,  Montana.  {Bristol  v. 
Washington  County,  177  U.  S.  133,  44  L.  Ed.  701,  20  Sup.  Ct. 
Rep.  585;  Metropolitan  L.  Ins.  Co.  v.  New  Orleans,  205  U.  S. 
395,  51  L.  Ed.  856,  27  Sup.  Ct.  Rep.  499.  See,  also,  Armour 
Packing  Co.  v.  Clark,  124  Ga.  369,  52  S.  E.  145.) 

Mr.  James  E.  Murray,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  mere  declaration,  by  the  Constitution,  that  the  state  has 
general  power  to  tax  does  not  imply  that  it  is  to  tax  all  binds 
of  property  regardless  of  jurisdiction  or  questions  of  situs.    The 
Constitution,  section  7,  Article  XII,  reads:  "All  corporations 
in  this  state  or  doing  business  therein  shall  be  subject  to  tax- 
ation."   As  said  by  the  supreme  court  of  Kansas  in  considering 
similar  language:  "The  natural  implication  from  the  language 
;t  employed  would    seem  to  be    that,  as  to  the  situs  of 
B  for  taxation,   the  rules  generally  recognized  were  in- 
1  to  be  followed."     {Kingman  County  v.  Leortard,  57  Kan. 
7  Am.  St.  Rep.  347,  34  L.  R.  A.  810,  46  Pac.  960.)     It  is 
ent  that  in  order  to  make  this  general  power  operate  on 
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solvent  credits  held  by  nonresidents,  special  legislation  is  neces- 
sary, changing  the  ^ttis,  or  to  use  the  language  of  the  Liverpool 
Case  (221  U.  S.  34),  conferring  the  jurisdiction  to  tax  such  class 
of  property.  (See  Holland  v.  Commissioners,  15  Mont.  460,  27 
L.  R.  A.  797,  39  Pac.  575.) 

In  many  states  a  special  situs  for  property  of  the  character 
here  in  question  is  created  by  statutory  enactment.  This  is 
true  in  Louisiana,  Michigan,  Missouri,  Oregon,  New  York,  New 
Jersey,  Colorado,  California  and  perhaps  other  states.  (See  the 
Liverpool  Case,  221  U.  S.  346,  55  L.  Ed.  762,  31  Sup.  Ct.  Rep. 
550 ;  Metropolitan  v.  Orleans,  115  La.  698,  116  Am.  St.  Rep.  179, 
9  L.  R.  A.,  n.  s.,  1240,  39  South.  846 ;  Common  Council  v.  Bentz, 
91  Mich.  78,  16  L.  R.  A.  59,  51  N.  W.  787 ;  State  v.  Bunyon, 
41  N.  J.  L.  98 ;  Savings  &  Loan  Co,  v.  Multnomah,  169  U.  S. 
431,  42  L.  Ed.  803,  18  Sup.  Ct.  Rep.  392;  37  Cyc.  947.) 

After  a  careful  examination  of  the  law,  it  will  be  found  that 
there  are  but  two  correct  rules  of  decision  relating  to  the  tax- 
ation of  credits,  the  one  holding  that  the  situs  of  such  credits 
is  the  residence  of  the  owner,  at  which  place  they  are  legally 
taxable;  the  other  is  based  upon  statutes  changing  the  general 
rule  of  sitv^  and  authorizing  the  taxation  of  such  credits  at  the 
place  of  their  origin  or  where  they  are  payable.  All  cases,  if 
there  are  any,  that  do  not  come  under  either  of  the  foregoing 
classes  and  which  undertake  to  decide  that  such  credits  may 
be  taxable  at  the  place  of  their  origin  when  there  has  been  no 
legislative  enactment  authorizing  such  a  rule,  are  wrong  on 
principle.  (See  State  v.  Gaylord,  73  Wis.  306,  41  N.  W.  521.) 
Even  in  states  where  there  is  such  a  statute,  the  courts  have 
held  that  the  taxing  officers  '^must  make  a  case  precisely  within 
its  limits  if  they  would  take  it  out  of  the  general  principle." 
(Hathaway  v.  Choury,  14  Colo.  App.  478,  60  Pac.  574.) 

If  the  stock  in  this  corporation  is  owned  by  local  residents, 
it  is  taxable  here,  and  the  state  can  obtain  the  same  revenue 
by  taxation  of  the  stock  in  the  hands  of  the  local  owners,  as 
it  may  by  arbitrarily  disregarding  the  settled  rule  that  a  credit, 
held  by  a  foreign  corporation,  is  not  taxable  here.  {Bank  of 
Commerce  v.  Tennessee,  161  U.  S.  134,  40  L.  Ed.  645,  16  Sup. 
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Ct.  Rep.  456;  Parrington  v.  Tennessee,  95  U.  S.  687,  691,  24 
L.  Ed.  558;  Sturges  v.  Carter,  114  U.  S.  521,  29  L.  Ed.  240, 
5  Sup.  Ct.  Bep.  1014.)  In  nearly  every  state,  and  by  repeated 
decisions  of  the  supreme  court  of  the  United  States,  it  has 
been  held  that  shares  of  stock  in  a  foreign  corporation  owned 
by  persons  residing  in  a  state  may  be  lawfully  taxed  to  them 
in  such  state,  although  the  capital  and  property  of  such  cor- 
poration is  taxed  in  the  state  where  the  corporation  is  located, 
or  in  the  foreign  state  where  the  property  is  situated.  {Bradley 
V.  Bander,  36  Ohio  St.  28,  38  Am.  Bep.  547 ;  Oreenleaf  v.  Board 
of  Review,  184  Dl.  226,  75  Am.  St.  Rep.  168,  56  N.  E.  295; 
Wright  v.  Louisville  &  Nashville  R.  Co.,  195  U.  S.  219,  49  D. 
Ed.  167,  25  Sup.  Ct.  Rep.  16 ;  San  Francisco  v.  Flood,  64  Cal. 
504,  2  Pac.  264 ;  Mackay  v.  San  Francisco,  128  Cal.  678,  61  Pac 
382.) 

Appellants  cite  some  federal  cases  holding  that  a  foreign  cor- 
poration may  be  an  'inhabitant"  of  a  state  other  than  the  state 
of  its  origin.  Such  cases'  are  not  at  all  applicable.  A  corpora- 
tion may  be  ''found"  doing  business  in  Montana  through  its 
officers  and  agents  and  served  with  process  here,  notwithstand- 
ing that  it  is  a  legal  resident  or  citizen  of  another  state,  and 
that  is  all  that  the  cases  cited  by  appellants  decide.  The  legal 
residence  of  a  corporation  is  in  the  state  of  its  origin,  ''but 
although  it  must  live  and  have  its  being  in  that  state  only, 
yet  it  does  not  by  any  means  follow  that  its  existence  there 
will  not  be  recognized  in  other  places;  and  its  residence  in  one 
state  creates  no  insuperable  objection  to  its  power  of  contracting 
in  another.  •  •  •  Natural  persons  through  the  interven- 
tion of  agents  are  continually  making  contracts  in  countries 
in  which  they  do  not  reside;  and  where  they  are  not  per- 
sonally present  when  the  contract  is  made,  and  nobody  has 
ever  doubted  the  validity  of  these  agreements."  {Bank  of 
Augusta  v.  Earle,  13  Pet.  (U.  S.)  519,  10  L.  Ed.  274;  Insurance 
Co.  V.  Francis,  11  Wall.  (U.  S.)  210,  20  L.  Ed.  77;  Land  Grant 
Ry.  Co.  V.  Coifey  Co.,  6  Kan.  245;  Commonwealth  v.  Standard 
Oil  Co.,  101  Pa.  119-147 ;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  Ed.  158,  5  Sup.  Ct.  Rep.  826.) 
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It  is  immaterial  whether  the  mortgages  in  this  case  were  re- 
moved from  the  state  or  were  actually  within  its  honndaries  at 
the  time  of  the  assessment.  It  is  a  rule  generally  recognized 
that  ''a  mere  physical  presence  in  the  state  of  notes  and  mort- 
gages belonging  to  a  nonresident  does  not  give  them  a  sitxis 
therein  for  the  purpose  of  taxation,  for  until  the  situs  of  such 
property  is  changed  by  law,  it  is  at  the  domicile  of  the  owner 
and  is  not  property  *  within  the  state'  for  purposes  of  taxation." 
{Commonwealth  v.  Northwestern  Ins,  Co,,  32  Ky.  Law  Rep. 
796,  107  S.  W.  233;  37  Cyc.  801.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  Monidah  Trust  is  a  corporation  organized  under  the  laws 
of  Delaware  and  transacting  business  in  Montana,  Idaho,  Wash- 
ington, California,  and  elsewhere.  James  A.  Murray  is  presi- 
dent, and  E.  L.  Chapman,  secretary  and  treasurer.  These  two 
individuals,  with  James  E.  Murray  and  W.  W.  Knox,  consti- 
tute the  stockholders  and  directors.  Of  the  10,000  shares  of 
the  capital  stock,  James  A.  Murray  owns  9,988,  and  each  of 
the  other  stockholders  owns  four  shares.  The  corporation  was 
organized  about  1904.  James  A.  Murray,  James  E.  Murray, 
and  Chapman  are  residents  of  Montana,  while  Knox  is  a  resident 
of  Delaware.  The  company  maintains  ofiSces  in  Delaware, 
Montana,  and  California.  On  July  29, 1908,  the  plaintiflf  loaned 
to  the  State  Savings  Bank  Realty  Company  $300,000,  and  took 
therefor  three  promissory  notes  of  $100,000  each,  secured  by 
mortgage.  While  it  does  not  appear  affirmatively  that  the  prop- 
erty subject  to  the  mortgages  is  located  in  Silver  Bow  county, 
apparently  it  is.  The  loan  was  made  in  Butte.  In  1911  the 
assessor  of  Silver  Bow  county  apparently  took  from  the  records 
of  that  county  the  list  of  the  mortgages  and  assessed  to  the 
plaintiff  company  solvent  credits  for  the  full  face  value  of  the 
notes  secured  by  the  mortgages,  and  the  tax  for  that  year  was 
levied  upon  the  amount  and  returned  to  the  county  treasurer 
for  collection.  Plaintiff  applied  to  the  board  of  equalization 
for  relief,  but  was  refused.    It  then  tendered   to  the    county 
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treasurer  the  amount  of  taxes  due  upon  its  property  in  Silver 
Bow  county,  exclusive  of  the  mortgages;  but  the  tender  was 
refused.  The  taxes  became  delinquent,  and  certain  real  estate 
belonging  to  the  plaintiff  in  that  county  was  advertised  for  sale 
to  satisfy  the  county's  claim.  Upon  a  verified  complaint  setting 
forth  the  fact  that  the  notes  secured  by  the  mortgages,  and 
the  mortgages,  are  owned  by  the  plaintiff,  which  has  its  domi- 
tiile  in  the  state  of  Delaware,  and  that  the  notes  and  mortgages 
were  never  held  or  kept  within  the  state  of  Montana  during  the 
year  1911,  the  district  court  issued  an  order  to  show  cause 
and  upon  a  hearing  granted  an  injunction  pendente  lite.  From 
that  order  the  county  and  the  county  treasurer,  who  are  made 
defendants,  appealed. 

Counsel  for  appellants  contend  that  any  foreign  corporation 
doing  business  in  this  state  is  liable  to  taxation  upon  its  solvent 
credits,  so  far  as  the  same  arise  out  of  business  transacted  in 
this  state.  "Mobilia  personam  sequuntur''  is  a  maxim  of  law 
as  old  as  the  law  itself,  and  while  it  cannot  be  invoked  merely 
to  shield  one  from  the  payment  of  taxes,  the  presumption 
[1]  nevertheless  attaches  that  personal  property,  and  particu- 
larly intangible  personal  property,  such  as  credits,  has  its  situs, 
for  the  purposes  of  taxation,  only  at  the  domicile  of  the  owner. 
In  Holland  v.  Commissioners,  15  Mont.  460,  27  L.  R.  A.  797, 
39  Pac.  575,  this  court  said:  ''But,  as  said  before,  the  case  at 
bar  is  not  excepted  from  the  general  rule  that  'securities,  such 
as  mortgages  and  the  like,  are  deemed  to  have  no  situs  except 
that  of  the  domicile  of  the  owner,'  hence  are  not  subject  to 
taxation  in  this  state  if  the  domicile  of  the  owner  is  without 
the  state." 

It  may  be  conceded,  for  the  purposes  of  this  appeal,  that  it  is 
within  the  power  of  this  state  to  divorce  property  of  this  char- 
acter from  the  person  of  its  owner  and  give  to  it  a  sittis  of  its 
own  for  the  purposes  of  taxation;  but  the  state  has  not  under- 
taken to  do  so.  The  provision  of  section  7,  Article  XII,  of  our 
Constitution:  "The  power  to  tax  corporations  or  corporate  prop- 
erty shall  never  be  relinquished  or  suspended,  and  all  corpora- 
tions in  this  state,  or  doing  business  therein,  shall  be  subject 
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to  taxation  for  state,  county,  school,  municipal  and  other  pur- 
poses, on  real  and  personal  property  owned  or  used  by  them 
and  not  by  this  Constitution  exempted  from  taxation'* — does 
not  do  more  than  announce  a  general  rule  applicable  to  prop- 
erty which  is  ordinarily  the  subject  of  taxation;  while  section 
11  of  the  same  Article  indicates  clearly  that  the  state  was  not 
attempting  to  do  more.  That  section  reads:  ** Taxes  shall  be 
levied  and  collected  by  general  laws  and  for  public  purposes 
only.  They  shall  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levying  the  tax.'* 
Section  2521,  Revised  Codes,  provides:  "The  property  of  every 
firm  and  corporation  must  be  assessed  in  the  county  where  the 
property  is  situate,  and  must  be  assessed  in  the  name  of  the 
firm  or  corporation." 

In  Oallatin  County  v.  Beattie,  3  Mont.  173,  this  court  had 
under  consideration  the  same  question  now  before  us,  in  a 
somewhat  different  aspect.  In  that  case  the  taxpayer  was  a 
resident  of  Lewis  tod  Clark  county  and  held  mortgages  upon 
real  property  situate  in  Oallatin  county.  The  taxing  author- 
ities of  Gallatin  county  sought  to  subject  the  credits  to  taxes 
in  that  county,  and  to  this  end  made  the  assessment  from  the 
records  there,  just  as  the  assessor  of  Silver  Bow  county  under- 
took to  do  in  this  instance.  But  in  that  case  this  court  held 
that  the  mortgages  were  mere  chattels,  subject  to  taxation  in 
the  county  where  actually  found;  that  the  records  of  mort- 
gages  were  not  the  mortgages,  but  only  copies,  and  since  the 
mortgages  themselves  were  not  in  Gallatin  county,  the  assess- 
ment of  them  there  was  void. 

Assuming  that  the  domicile  of  this  plaintiff  is  in  the  state 
[2]  of  Delaware,  these  credits  presumptively  have  their  situs 
in  that  state.  There  is  not  any  evidence  in  the  record  that  the 
mortgages  were  in  this  state  at  any  time  during  the  year  1911 ; 
while  the  testimony,  though  not  very  direct  or  certain,  tends 
to  show  that  they  were  not.  The  presumption  is  in  favor  of 
their  situs  in  the  state  of  Delaware,  and  this  presumption  was 
not  overcome. 


4S2  MoNiDAH  Trust  v.  Sheehan  bt  al.     [Mar.  T.  '12 

But  it  is  insisted  that  the  plaintiff  is  what  is  frequently  termed 
[3]  a  ** tramp  corporation";  that  is,  "a  corporation  which  is 
chartered  in  one  state — ^usually  by  the  citizens  of  another  state 
— without  any  intention  of  doing  business  in  the  former  state, 
but  solely  to  operate  in  other  states."  (Thompson  on  Cor- 
porations, sec.  6632.)  And  therefore,  as  respects  business  trans- 
acted in  Montana,  it  should  be  regarded  as  a  resident  of  this 
state  and  as  domiciled  here  for  the  purposes  of  taxation.  The 
evidence,  however,  fails  altogether  to  support  this  view.  It  does 
not  appear  who  organized  the  corporation  or  for  what  purposes 
it  was  created.  The  mere  fact  that  residents  of  this  state  now 
own  the  controlling  interest  in  the  stock  is  not  sufficient  to  im- 
peach the  good  faith  of  the  incorporators  or  to  change  the  domi- 
cile of  the  corporation  to  this  state.  Neither  the  by-laws  of  the 
corporation  nor  the  laws  of  Delaware  were  before  the  lower 
court,  and  neither  are  they  before  us.  The  effort  to  give  the 
corporation  a  domicile  in  this  state  therefore  fails,  and  it  can- 
not be  said  that  the  acts  of  the  officers  or  directors  were  not 
fully  authorized. 

The  granting  of  injunctions  pendente  lite  is  so  largely  a 
[4]  matter  of  discretion  that  this  c6urt  will  not  interfere  un- 
less there  is  a  manifest  abuse  of  that  discretion.  {Consolidated 
O.  dk  8.  Min.  Co.  v.  Struthers,  41  Mont.  551,  111  Pac.  150; 
Parrot  8.  cfe  C.  Co.  v.  Heinze,  25  Mont.  139,  87  Am.  St.  Rep. 
386,  64  Pac.  326,  53  L.  R.  A.  491;  Heinze  v.  Boston  &  Mont. 
C.  C.  &  8.  Min.  Co.,  30  Mont.  484,  77  Pac.  421.) 

No  error  appearing  in  the  record,  the  order  is  affirmed. 

Affirmed, 

Mb.  CmEF  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 
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McAllister,  appellant,  v.  rocky  fork  coal  co., 

Respondent. 

(No.  3,107.) 
(Submitted  April  9,  1912.    Decided  AprU  20,  1912.) 

[123  Pac.  696.] 

Personal  Injuries — Coal  Mines — Master  and  Servant — Fellow- 
servants — Vice-principal — Unsafe  Appliances — Duty  of  Mas- 
ter— Simple  Tools — Inspection — Nonsuit — Presumptions. 

Nonsuit — Evidence  of  Plaintiff — ^Preaumptions. 

1.  In  determining  a  motion  for  nonsuit,  plaintiif  is  entitled  to  have 
his  evidence  considered  in  the  light  mosir  favorable  to  him  and  as  estab- 
lishing every  material  fact  which  it  tends  to  prove. 

Personal  Injuries — Master  and   Servant — Fellow-servants — ^Vice-principal — 
Duties  of. 

2.  Whether  an  employee  is  a  vice-principal  or  a  fellow-servant  de- 
pends, not  upon  the  rank  or  grade  he  occupies  among  his  associates,  but 
upon  the  character  of  service  he  is  required  to  perform;  he  is  a  vice- 
principal  if  for  the  time  being  he  is  the  agent  upon  whom  the  employer 
has  cast  responsibility  for  the  performance  of  nondelegable  duties,  and 
where  he  is  the  controlling  authority,  he  is  charged  with  the  perform- 
ance of  all  the  duties  of  the  employer  relative  to  providing  a  reason- 
ably safe  place,  reasonably  safe  and  suitable  appliances  and  materials, 
and  reasonably  competent  fellow-servants. 

Same — Vice-principal — Presumptions. 

3.  When  the  conditions  are  such  as  to  make  it  applicable,  the  presump- 
tion obtains,  in  the  case  of  a  vice-principal  as  in  that  where  the  master 
himself  is  concerned,  that  he  had  knowledge  of  them;  notice  to  the 
former  is  notice  to  the  latter. 

Same — ^Defective  Appliances — ^Notice — ^Evidence— Sufficiency. 

4.  Evidence  in  an  action  for  personal  injuries  to  a  coal  miner  alleged 
to  have  been  caused  by  reason  of  a  defective  pump- jack  used  in  con- 
nection with  a  machine  employed  in  mining  coal,  Jieldf  sufficient  to  war- 
rant the  inferences  that  defendant  knew  of  the  defective  condition  of 
the  appliance  but  failed  to  advise  plaintiff  of  the  danger  incident  io 
its  use  while  in  such  condition,  and  that  plaintiff  was  ignorant  of  its 
faulty  state  and  eould  not  know  of  it  from  such  an  examination  as  he 
was  able  to  give  it  before  he  attempted  tp  use  it. 

Same — Appliances — Examination — ^Duty  of   Servant. 

5.  Wlien  ordered  to  perform  a  certain  task,  it  was  incumbent  upon 
plaintiff  to  yield  instant  obedience  and  not  consume  time  in  making 
tests,  examinations  and  experiments  in  order  to  ascertain  whether  an 
appliance,  alleged  to  have  been  faulty,  was  suitable  and  safe;  he  was 
only  obliged  to  make  such  observation  as  the  circumstances  permitteil 
in  order  to  discover  patent,  obvious  defects. 

Same — Simple  Appliance— Iiiability  for  Defect  in. 

6.  While,  where  an  appliance  furnished  an  employee  is  a  simple  one, 
and  a  defect  in  it  is  apparent  or  readily  ascertainable  by  ordinary  ob- 
servation in  the  exercise  of  ordinary  earei  such  employee  will  assume 
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the  risk  of  injury  resulting  from  its  use,  an  employer  wbo  has  aetnal 
knowledge  of  a  defect  in  such  an  appliance  which  is  not  obvious  but 
can  only  be  discovered  by  manipulations  or  tests  which  plaintiff  had 
not  the  time  to  make,  is  not  relieved  from  liability  because  of  the 
simple  character  of  the  tooL 

AppeiU  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 

Action  by  James  H.  McAllister  against  the  Rocky  Pork  Coal 
Company  of  Montana.  From  a  judgment  upon  an  order  sus- 
taining defendant's  motion  for  nonsuit,  plaintiff  appeals.  Re- 
versed and  remanded. 

Messrs.  Walsh  dk  Nolan,  for  Appellant,  submitted  a  brief; 
Mr.  Nolan  argued  the  cause  orally. 

Messrs.  Ounn  &  Rasch,  and  Mr.  E.  M,  Hall,  for  Respondent, 
submitted  a  brief;  Mr.  Hall  argued  the  cause  orally. 

Peeley,  the  foreman,  and  plaintiff,  were  fellow-servants;  there- 
fore, the  knowledge  of  Feeley  that  the  jack  was  defective  is  not 
chargeable  to  the  defendant  company.  ''The  knowledge  of  an 
employee  who  was  a  mere  coservant  of  the  injured'  person  is 
not  chargeable  to  the  master.  In  other  words,  the  master  will 
not  be  regarded  as  negligent  in  not  knowing  of  It  defect  which 
is  not  known  to  any  officer  or  agent  for  whose  negligence  the 
master  would  be  responsible."  (Labatt  on  Master  and  Servant, 
sec.  149;  Bauer  v.  American  Car  etc.  Co,,  132  Mich.  537,  94 
N.  W.  9;  McKenna  v.  Martin,  176  Pa.  306,  35  Atl.  131;  8mo(^ 
V.  Mobile  etc.  By.  Co.,  67  Ala.  13 ;  Brown  v.  Hershey  Land  Co., 
65  Mo.  App.  162;  Richardson  v.  Cooper,  88  111.  270.)  But 
whether  the  defendant  had  actual  knowledge  that  the  cogs  on 
the  jack  were  worn,  or  by  the  exercise  of  ordinary  care  should 
have  known  it,  and  therefore  had  constructive  knowledge,  is 
immaterial  in  this  case.  We  concede  that  plaintiff's  evidence 
shows  that  the  cogs  were  worn  so  as  to  permit  the  lifting  bar  to 
slip  at  times,  especially  with  a  heavy  weight  on  it,  and  that 
this  condition  might  have  been  discovered  by  an  ordinary  in- 
spection of  the  jack.    However^  ''an  essential  ingredient  in  any 
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conception  of  negligence  is  that  it  inyolves  the  violation  of  a 
legal  duty  which  one  person  owes  to  another,  the  duty  to  take 
care  for  the  safety  of  the  person  or  property  of  the  other;  and 
the  converse  proposition  is  that,  where  there  is  no  legal  duty 
to  exercise  care,  there  can  be  no  actionable  negligence/' 
(Thompson  on  Negligence,  sec.  3.) 

There  was  no  legal  duty  owing  by  defendant  in  this  case, 
because  the  jack-screw  is  a  common  tool  or  appliance,  like  a 
jack-plane,  monkey-wrench,  canthook  or  vise,  not  involving  any 
element  of  danger  in  itself,  and  plaintiff  was  an  experienced 
coal  miner,  familiar  with  the  handling  of  jack-screws,  and  as 
competent  to  judge  of  their  condition  as  the  defendant,  or  any 
person  it  might  employ  for  that  purpose.  {Longpre  v.  Big  Black- 
foot  Milling  Co.,  38  Mont.  99,  99  Pac.  131 ;  Masich  v.  American 
Smelting  &  Kefining  Co.  (Mont.),  118  Pac.  764.)  In  Bowen 
V.  Chicago  Northwestern  By.  Co.,  117  111.  App.  9,  a  jack-screw 
was  held  to  be  a  simple  tool.  In  LuJcovski  v.  Michigan  Central 
R.  Co.,  164  Mich.  361,  129  N.  W.  707,  a  bucket,  used  in  a  coal 
mine,  was  held  a  simple  tool  or  appliance.  The  following  have 
been  held  simple  appliances  or  common  tools,  which  the  servant 
assumed  the  risk  of  using,  and  the  master  owes  no  duty  to  in- 
spect: A  hook  for  moving  timbers  in  a  sawmill.  {Longpre  v. 
Blackfoot  Milling  Co.,  38  Mont.  99,  99  Pac.  131;  Olson  v. 
Doherty  Lumber  Co.,  102  Wis.  264,  78  N.  W.  572.)  A  pinch- 
bar.  (Holt  V.  Chicago  etc.  By.  Co.,  94  Wis.  596,  69  N.  W.  352.) 
A  ladder.  (Corcoran  v.  Milwaukee  Gas  Light  Co.,  81  Wis.  191, 
51  N.  W.  328;  Dessecker  v.  Phoenix  Mills  Co.,  98  Minn.  439, 
108  N.  W.  516.)  A  sewing-machine  belt,  consisting  of  several 
parts  fastened  with  hooks.  (Nelson^Bethel  Clothing  Co.  v.  Pitts, 
131  Ky.  65,  23  L.  R.  A.,  N.  S.,  1013,  114  S.  W.  331.)  A  wagon. 
(Tallman  v.  Nelson,  141  Mo.  App.  478,  125  S.  W.  1181.)  A 
wrench.  (Gamett  v.  Phoenix  Bridge  Co.,  98  Fed.  192;  O'Brien 
▼.  Missouri  K.  &  T.  By.  Co.,  36  Tex.  Civ.  528,  82  S.  W.  319.) 
See,  also,  Koschman  v.  Ash,  98  Minn.  312,  116  Am.  St.  Rep.  373, 
108  N.  W.  514,  which  enumerates  many  other  tools  which  have 
been  held  to  be  simple  appliances. 
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There  can  be  no  legal  duty  on  the  master  to  go  to  an  experi- 
enced servant,  operating  a  simple  tool,  and  tell  him  of  defects 
which  such  servant  already  knows,  or  by  the  exercise  of  ordinary 
care  should  know.  Of  course,  if  the  plaintiff  had  requested 
another  jack,  and  the  promise  had  been  made  to  furnish  it,  and 
he  continued  to  work  with  this  jack  because  of  such  promise, 
then  another  element  would  come  into  the  case,  and  the  plain- 
tiff, in  the  absence  of  contributory  negligence  in  other  respects 
in  the  use  of  the  jack,  might  be  entitled  to  recover,  even  in  the 
case  of  a  simple  tool.  But  this  the  plaintiff  did  not  do.  In  Kan- 
sas City  dk  P.  Ry.  Co.  v.  Ryan,  52  Kan.  637,  35  Pac.  292  (quoted 
from  by  appellant),  the  case  was  not  defended  on  the  theory 
that  the  jack  was  a  simple  or  common  tool,  which  the  defendant 
need  not  inspect.  However,  in  that  case  the  court  said:  "This 
tool  is  not  a  complicated  one,  but  in  general  use."  In  Kennedy 
V.  Chicago  etc.  Ry.  Co.,  57  Minn.  227,  58  N.  W.  878  (quoted  from 
by  appellant) ,  the  question  as  to  whether  the  jack  was  a  simple 
tool,  so  as  to  bring  it  within  the  rule  above  stated,  does  not 
appear  to  have  been  raised  or  considered. 

The  plaintiff,  as  engineer  of  the  machine,  and  whose  duty  it 
was  to  fix  anything  that  went  wrong,  had  equal,  and  even  better, 
means  of  knowledge  of  the  condition  of  the  jack  than  did  the 
defendant.  {Detroit  Crude  OH  Co.  v.  Orable,  94  Fed.  73,  36 
C.  C.  A.  94 ;  Thorn  v.  J.  T.  Steel  Shipping  Co.,  39  Wash.  271, 
81  Pac.  711 ;  Holland  v.  Durham  Coal  <fe  Coke  Co.,  131  Ga.  715, 
63  S.  E.  289 ;  Christiansen  v.  William  Oraver  Tank  Works,  223 
lU.  142,  7  Ann.  Cas.  69,  79  N.  E.  97 ;  Walker  v.  Scott,  67  Kan. 
814,  64  Pac.  615 ;  Kelley  v.  Wisconsin  Central  R.  Co.,  63  Wis. 
307,  53  Am.  Rep.  292,  23  N.  W.  890.)  It  was  a  part  of  plain- 
tiff's duties,  for  which  he  was  employed,  to  inspect  this  jack, 
for  and  on  behalf  of  defendant,  if  it  is  a  tool  requiring  inspec- 
tion. (Strohle  v.  Chicago  etc.  Ry.  Co.,  70  Iowa,  555,  39  Am. 
Rep.  456,  31  N.  W.  63 ;  Chicago  &  Alton  R.  R.  Co.  v.  Bragonier, 
119  111.  51,  7  N.  E.  688 ;  New  Omaha  Thompson-Houston  E.  L 
Co.  v.  Rombold,  68  Neb.  54,  93  N.  W.  966,  97  N.  W.  1030.) 
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MR.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

Plaintiff  brought  this  action  to  recover  damages  for  a  per- 
sonal injury  sustained  by  him  on  the  night  of  March  8,  1900, 
dunng  the  course  of  his  employment  by  the  defendant  in  its 
coal  mine  in  Carbon  county.  On  a  former  appeal  (31  Mont. 
359,  78  Pac.  595)  defendant  was  awarded  a  new  trial  because 
the  jury  had  disregarded  certain  instructions  submitted  by  the 
trial  court.  The  present  appeal  is  by  the  plaintiff,  from  a  judg- 
ment entered  upon  an  order  sustaining  defendant's  motion  for 
a  nonsuit. 

It  appears  that  at  the  time  of  the  accident  the  plaintiff  was 
operating  a  shearing  machine.  This  machine  consists  of  an 
electrical  motor,  with  a  steel  or  iron  frame  about  three  feet  in 
height  projecting  horizontally  forward  six  or  seven  feet,  armed 
with  a  cutting  device  in  the  form  of  an  endless  chain  in  which 
are  set  small  picks  at  short  intervals.  The  chain  is  so  adjusted 
to  a  system  of  wheels  that  it  is  carried  by  the  motor  along  a 
bar  at  the  top  of  the  frame,  over  the  front  end,  and  returned 
along  another  bar  on  the  lower  side.  The  whole  is  set  on  trucks 
and  is  moved  on  a  track  constructed  of  iron  rails.  When  it  is 
put  in  operation,  it  is  moved  along  the  track  until  the  picks 
are  brought  in  contact  with  the  face  of  the  stratum  or  vein  of 
coal.  Power  is  then  applied  by  means  of  the  motor.  The  ma- 
chine is  prevented  from  ''bucking"  backward,  by  a  jack  set 

• 

against  the  rear  end  and  stayed  against  the  roof  of  the  mine. 
To  prevent  the  machine  from  ''climbing"  as  the  picks  dig  into 
the  coal,  the  forward  end  of  the  frame  is  held  by  clamps  secured 
to  iron  posts  extending  from  the  floor  of  the  mine  to  the  roof 
on  both  sides  of  the  frame..  The  machine  makes  a  vertical  cut 
into  the  body  of  coal,  about  four  inches  wide,  three  feet  in 
height,  and  to  a  depth  of  the  length  of  the  frame.  Frequently 
three  such  cuts  are  made  from  the  floor  upward;  the  number 
depending  upon  the  thickness  of  the  stratum.  To  make  the 
third  cut  it  is  necessary  to  raise  the  forward  end  of  the  machine 
and  to  support  it  ^n  that  position.    Its  weight  is  about  1,800 
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pounds.  It  is  lifted  by  the  operator  as  circumstances  require, 
by  meaus  of  a  pump-jack,  which  is  supplied  with  the  machine 
for  that  purpose.  lo  place  of  the  hardwood  handle,  about  two 
and  one-half  feet  in  length,  with  which  a  pump-jack  is  usually 
operated,  it  was  the  custom  of  the  employees  in  defendant's 
mine  to  use  a  sprag — a  piece  of  hardwood  about  seventeen  inches 
long,  turned  to  a  point  at  each  end  and  intended  to  be  used  for 
blocking  the  wheels  of  cars.  For  want  of  a  handle,  the  plaintiff 
was  using  a  sprag  at  the  time  he  was  injured.  The  teeth  or 
cogs  upon  the  upright  bar  and  upon  the  sprocket  of  the  pump- 
jack  used  by  the  plaintiff  were  so  worn  that,  when  be  raised 
the  shearing  machine,  they  slipped  by  each  other,  with  the  result 
that  the  weight  of  the  machine  coming  suddenly  down  upon  the 
upright  bar  threw  the  sprag  upward  so  that  the  outer  cod  of  it 
struck  the  plaintiff  in  the  right  eye,  destroying  it. 

Though  the  allegations  of  the  complaint  are  broad  enough  to 
include  in  it  the  charge  of  negligence  by  reason  of  the  defective 
condition  of  the  clamps  and  posts,  and  some  evidence  was  in- 
troduced with  reference  to  it,  it  is  admitted  by  counsel  for  the 
plaintiff  that  this  condition  contributed  in  no  way  to  the  injury. 
The  same  may  be  said  of  the  sprag.  It  is  not  claimed  that  the 
failure  of  the  defendant  to  supply  a  handle  for  the  pump-jack 
contributed  to  the  injury.  These  features  of  the  case  may  there- 
fore be  excluded  from  consideration.  The  plaintiff  relies  upon 
the  charge  that  the  defendant  was  negligent  in  furnishing  him 
a  pump-jack  which  was  defective,  by  reason  of  its  worn-out  con- 
dition. The  defendant  denies  that  it  was  guilty  of  any  negli- 
gence, and  alleges  contributory  negligence  and  assumption  of 
risk  by  the  plaintiff. 

Among  other  assignments  of  error,  we  find  two  based  upon 

rulings  of    the  court  in  excluding  certain  items  of    evidence. 

These  are  not  referred  to  in  the  argument;  hence  we  conclude 

I  for  the  plaintiff  abandoned  them  as  being  without 

;  the  rule  that,  in  determining  a  motion  for  nonsuit, 
aintiff  is  entitled  to  have  his  evidence  considered  in 
ost  favorable  to  him  and  as  establishing  every  mft- 
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terifil  fact  which  it  tends  to  prove  (Johnson  v.  Butte  dk  Superiot 
C.  Co.,  41  Mont.  158,  108  Pac.  1057),  we  may  Bummarize  the 
inferences  which  the  evidence  tends  to  justify  as  follows:  (a) 
That  the  pump- jack  was  defective  by  reason  of  its  worn  condi- 
tion; (b)  that  its  condition  was  such  that,  when  subjected  to 
the  use  to  which  it  was  intended  to  be  applied  by  plaintiff,  it 
was  likely  to  cause  such  an  injury  as  that  suffered  by  him;  (c) 
that  the  defendant  knew  of  its  condition  and  that  it  was  likely 
to  cause  injury  to  an  employee  who  attempted  to  use  it,  yet 
that  it  wholly  failed  to  advise  plaintiff  of  the  danger;  (d)  that 
the  plaintiff  did  not  know  its  condition  and  could  not  know  it 
from  such  an  examination  as  he  was  able  to  give  it  before  he 
attempted  to  use  it.  While  conceding  that  the  evidence  tends 
to  justify  inferences  "a"  And  **b,"  counsel  for  defendant  deny 
that  it  justifies  inferences  '^c"  and  '^d."  Calling  attention  to 
the  fact  that  the  injury  complained  of  occurred  during  the  year 
1900,  and  prior  to  the  enactment  of  sections  5246  and  5248, 
Revised  Codes,  which  declare  every  person  operating  a  mine 
to  be  liable  for  damages  sustained  by  an  employee,  without  fault 
on  his  part,  when  caused  by  the  negligence  of  a  superintendent, 
foreman,  shift  boss,  etc.,  they  insist  that  this  case  must  be  de- 
termined by  the  rules  of  the  common  law  governing  the  relation 
of  master  and  servant,  and  that,  since  it  appears  that  the  plain- 
tiff's injury,  if  caused  by  the  negligence  of  anyone,  was  caused 
by  that  of  the  foreman  in  charge  of  the  machinemen  at  the  time 
the  accident  occurred,  the  defendant  is  not  liable  because,  though 
it  appears  that  the  foreman  had  knowledge  of  the  conditions,  he 
was  a  fellow-servant,  and  for  this  reason  his  knowledge  was 
not  imputable  to  the  defendant.  In  support  of  their  contention 
that  a  foreman  in  a  mine  is  a  fellow-servant,  they  cite  OoodweU 
V.  Montana  C.  By.  Co.,  18  Mont.  293,  45  Pac.  210 ;  Hastings  v. 
Montana  U.  By.  Co.,  18  Mont.  493,  46  Pac.  264;  Allen  v.  Bdl, 
32  Mont.  69,  79  Pac.  582;  Thurman  v.  Pittsburg  do  Mont.  C. 
Co.,  41  Mont.  141,  108  Pac.  588;  and  Oregory  v.  Chicago,  M. 
ds  St.  P.  By.  Co.,  42  Mont.  551,  113  Pac.  1123.  It  must  be 
coqceded  that,  in  the  absence  of  such  legislation  as  the  provisions 
referred  to,  the  boss  of  a  section  gang  on  a  railroad,  or  a  shift 
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boss  in  a  mine,  or  the  foreman  of  a  gang  of  carpenters  engaged 
in  construction  work,  is  a  fellow-servant  of  the  men  with  whom 
he  is  employed.  Yet,  as  was  pointed  out  in  Oregoty  v.  Chicago, 
M.  cfe  8t,  P.  Ry.  Co.,  supra,  whether  an  employee  is  a  vice- 
[2]  principal  or  a  fellow-servant  depends,  not  upon  the  grade 
or  rank  he  occupies  among  his  associates,  but  upon  the  character 
of  service  he  is  required  to  perform.  The  name  or  designation 
given  him  is  not  conclusive.  If  for  the  time  being  he  is  the 
agent  upon  whom  the  employer  has  cast  responsibility  for  the 
performance  of  nondelegable  duties,  he  is,  for  the  time  and  with 
reference  to  such  duties,  a  vice-principal.  Within  the  sphere 
of  these  duties  he  occupies  the  position  of  the  employer;  and  if, 
for  the  time  being,  he  is  the  controlling  authority,  he  ia  charged 
with  the  performance  of  all  the  duties  of  the  employer.  He 
must  exercise  ordinary  care  to  provide  a  reasonably  safe  place, 
reasonably  safe  and  suitable  appliances  and  materials,  and  rea- 
sonably competent  fellow-servants.  {Mofison  v.  La  France  C. 
Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243.)  Inci- 
dentally there  exists,  also,  the  implied  duty  of  inspection  when 
[3]  necessary  {Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont. 
99,  99  Pac.  131) ;  and  when  the  conditions  are  such  that  the 
employer  is  presumed  to  have  knowledge  of  them,  the  same  pre- 
sumption attaches  to  the  vice-principal.  So,  also,  notice  to  the 
latter  is  notice  to  the  employer. 

A  brief  reference  to  the  evidence  .will  serve  to  demonstrate 
that  the  contention  of  counsel  is  not  maintainable.  The  witness 
£4]  Feeley  had  been  in  the  employ  of  the  defendant  continu- 
ously from  the  year  1895.  He  testified:  "In  the  month  of 
March,  1900,  I  was  night  foreman  for  the  machinemen.  Frank- 
lin was  the  superintendent.  In  the  night-time  he  waa  seldom 
around.  I  had  full  charge  and  control  of  the  operations  that 
were  carried  on  in  the  night-time.  There  was  no  one  else.  I 
had  charge  of  the  machinery.  I  had  charge  of  assigning  men 
to  work  and  assigning  machines  to  the  men  for  use.  I  also  had 
authority  to  hire  and  discharge  men.  *  *  *  I  knew  the 
pump- jack  that  was  used  by  the  plaintiff  the  night  he  was 
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injured.  I  knew  it  probably  a  month  before  the  night  he  was 
injured,  and  I  knew  that  it  was  in  a  defective  condition.  I  knew 
the  cogs  were  worn  on  the  upright  bar  and  the  sprocket,  and 
sometimes  when  it  got  under  a  strain — ^that  is,  under  a  lift — 
that  it  would  slip  down.  In  connection  with  its  slipping  in 
that  way,  there  was  danger  connected  with  its  operation.  When 
it  would  slip  down,  it  would  catch  again  and  throw  the  handle 
that  would  be  in  the  socket.  It  would  throw  the  handle  up, 
and  there  was  danger  that  the  handle  thus  thrown  would  hit 
a  man  in  the  face  or  in  the  body.  •  •  •  I  made  a  complaint 
about  it,  or  rather  reported  about  it  to  Mr.  Franklin,  the  super- 
intendent, and  he  said — ^he  told  me  to  send  it  out  and  have  it 
repaired.  It  was  not  repaired."  This  witness  also  testified 
that  without  a  careful  examination  of  the  pump-jack,  by  manip- 
ulation of  it,  which  would  consume  considerable  time  and  would 
require  a  better  light  than  was  available  in  the  mine,  where 
only  miners'  lamps  were  in  use,  its  defective  condition  would 
not  be  observed.  At  the  request  of  counsel  for  the  defendant 
he  made  an  examination,  in  the  presence  of  the  jury,  of  a  pump- 
jack  which  was  shown  to  be  in  the  same  condition  as  the  one 
in  use  by  the  plaintiff,  and  made  it  apparent  that  the  state- 
ment that  an  inspection  of  it,  even  in  ^he  light  of  day,  unaided 
by  manipulation,  would  not  disclose  its  condition.  He  was  cor- 
roborated, generally,  in  his  statement  by  the  witness  Muldoon, 
who  was  in  the  employ  of  the  defendant  as  a  machine  operator 
until  about  March  1,  1900.  He  stated  that  one  could  not  de- 
termine the  condition  of  a  pump- jack  without  testing  it,  that 
is,  ''by  lifting  a  machine  with  it  or  lifting  a  weight."  He 
knew  of  the  condition  of  the  pump-jack  used  by  plaintiff,  had 
oomplained  of  it  to  the  shift  boss,  and  had  discarded  it,  being 
directed  by  the  shift  boss  to  obtain  another.  The  plaintiff  was 
an  experienced  miner.  He  testified  that,  though  he  had  never 
before  operated  a  shearing  machine,  he  had  seen  such  machines 
operated;  that  he  had  been  operating  this  one  about  four  hours 
when  he  was  injured ;  that  he  did  not  know  of  the  condition  of 
the  pump- jack,  not  having  been  informed  by  anyone  with  refer- 
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ence  to  it;  and  that  he  undertook  to  use  it  without  making 
examination  of  it  because  it  was  the  only  one  there  for  him  to 
use.  He  explained  that  he  attempted  to  raise  the  machine  be- 
cause, as  it  progressed  in  making  the  cut,  it  encountered  a  hard 
"bunch"  or  deposit  of  sulphur  which  caused  it  to  "climb." 
Having  placed  the  jack  under  the  machine,  he  was  manipulating 
it,  when  the  upright  bar  suddenly  slipped  back  causing  the 
machine  to  drop,  with  the  result  that  the  sprag  was  jerked 
upward  from  his  hand  and  struck  him  in  the  eye. 

This  partial  synopsis  of  the  evidence  furnishes  ample  justifi- 
cation, prima  facie,  for  inferences  "c"  and  "d,"  and  makes  out 
a  case  which  the  court  should  have  submitted  to  the  jury,  for 
if  Feeley  was  for  the  time  being  a  vice-principal,  his  knowledge 
was  that  of  the  defendant;  or,  if  it  be  assumed  that  he  was  a 
fellow-servant,  it  appears  that  he  had  communicated  knowledge 
of  the  condition  of  the  pump-jack  to  the  superintendent,  and  it 
is  not  disputed  that  the  latter  was  the  representative  of  the 
defendant.    So  that,  upon  either  theory  as  to  the  responsibility 
of  Feeley 's  position,  the  defendant  was  at  fault.    The  plaintiff 
had  a  right  to  assume  that  the  defendant  had  discharged  its 
full  duty  with  reference  to  his  safety,  and  it  was  incumbent 
[5]     upon  him,  when   ovdered  to  his  task,  to  yield   instant 
obedience  and  not  consume  the  time  in  making  tests,  examina- 
tions, and  experiments  in  order  to  ascertain  whether  the  appli- 
ances   furnished  him  were    suitable    and    safe.     {Schroder  v. 
Montana  Iron  Works,  38  Mont.  474,  100  Pac.  619 ;  Texas  &  Pac. 
By.  Co.  V.  Archibald,  170  U.  S.  665,  42  L.  Ed.  1188,  18  Sup. 
Ct.  Rep.  777.)     He  was  not  bound  to  go  further  than  to  make 
such  observation  as  the  circumstances  permitted  in  order  to  dis- 
cover patent,  obvious  defects.     {Stewart  v.  Pittsburg  dk  Mont, 
C.  Co.,  42  Mont.  200,  111  Pac.  723 ;  Rietman  v.  Stolte,  120  Ind. 
314,  22  N.  E.  304.) 

Counsel  for  defendant  contend,  however,  that  a  pump-jack 
[6]  is  an  ordinary,  simple  tool,  and  that  it  must  be  presumed 
that  the  plaintiff  was  as  well  qualified  to  judge  of  its  condition 
as  was  the  defendant.    They  rely  on  the  rule  that  if  an  appli- 
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Unce  is  a  simple  one,  in  which  a  defect  is  apparent  or  is  readily 
ascertainable  by  ordinary  observation  by  a  person  of  the  age 
and  experience  of  the  particular  employee,  in  the  exercise  of  or- 
dinary care,  his  means  of  observation  being  equal  to  those  of 
his  employer,  such  employee  assumes  the  risk  and  cannot  re- 
cover for  an  injury  resulting  from  its  use.  There  can  be  no 
question  as  to  the  soundness  of  this  rule;  nor  can  it  be  ques- 
tioned that  when  an  instrumentality  furnished  to  an  employee 
becomes  obviously  defective  because  of  and  during  its  use,  its 
retention  and  use  thereafter  by  the  servant  is  at  his  own  risk. 
{Rieiman  v.  Stolte,  supra;  Longpre  v.  Big  Blackfoot  Milling 
Co.,  supra.)  But  these  principles  have  no  application  to  the 
facts  in  this  case.  As  the  evidence  shows,  the  defendant  had 
actual  knowledge  of  the  defect  in  the  pump-jack.  It  did  not 
inform  the  plaintiff  of  its  condition.  The  defect  was  not  obvi- 
ous, but  could  be  discovered  only  by  manipulations  or  tests. 
The  plaintiff's  opportunity  for  observation,  working  as  he  was 
in  the  scanty  light  furnished  by  an  ordinary  miner's  lamp,  was 
not  equal  to  that  of  the  defendant.  He  had  a  right  to  assume 
that  the  defendant  had  done  its  full  duty,  and  hence  that  it 
would  have  informed  him  of  the  danger  attending  the  use,  if  it 
had  knowledge  of  it.  In  view  of  all  these  considerations,  we 
do  not  think  it  ought  to  be  said  as  a  matter  of  law  that  the 
plaintiff  is  not  entitled  to  recover,  even  if  it  be  assumed  that  a 
pump-jack  is  a  simple  appliance.  In  Stork  v.  Charles  Stolper 
Cooperage  Co.,  127  Wis.  318,  7  Ann.  Cas.  339,  106  N.  W.  841, 
the  'plaintiff  had  sued  for  damages  for  an  injury  to  an  employee, 
occasioned  by  using  a  monkey-wrench  which  was  defective.  The 
defect  was  not  such  that  it  was  obvious  to  one  attempting  to 
use  the  wrench  without  special  examination.  After  recognizing 
the  rule  contended  for  by  counsel  for  defendant,  and  also  the 
rule  that  the  employer  is  exempt  from  the  duty  to  inspect  simple 
tools,  the  court  said:  ''While  these  rules  result  practically  in  a 
relaxation  of  the  master's  duty  and  liability  in  the  case  of 
such  simple  tools,  they  are  not  at  all  in  denial  of  the  general 
underlying  principle  of  the  law  of  negligence  that  one  who  neg- 
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ligently  exposes  another  to  a  likelihood  of  injury  is  liable  there- 
for, in  the  absence  of  consent  by  such  other  or  of  contributory 
negligence.  As  stated  above,  the  relaxation  of  the  master's  duty 
and  liability  rests  on  the  assumed  equality  of  knowledge  and 
ability  to  discover  the  defect  complained  of.  It  can  have  no 
application  to  a  defect  of  which  the  master  is  actually  cognizant, 
and  which,  as  a  reasonable  man,  he  should  appreciate  is  likely  to 
result  in  injury  to  one  using  the  implement  as  it  is  likely  to  be 
used,  and  which  is  neither  knovm  to'  the  employee  nor  of  such  a 
character  as  to  be  obvious  to  that  observation  which  may  be  ex- 
pected to  accompany  its  use.  In  such  case  the  general  rule  of 
negligence  as  above  stated  is  fully  effective,  and  the  master  who 
knowingly  and  n^ligently  exposes  his  employee  to  a  peril  un- 
known  to  the  latter  must  respond  for  the  damage  which  results." 
This  statement,  we  think,  embodies  the  rule  applicable  here. 
We  have  not  assumed  to  determine  whether  a  pump- jack  is  a 
simple  appliance,  because  the  case  presented  by  the  evidence  ren- 
ders this  unnecessary. 

We  are  further  of  the  opinion  that  the  evidence  does  not  jus- 
tify, prima  facie,  a  conclusion  either  that  the  plaintiff  assumed 
the  risk  or  that  he  was  guilty  of  contributory  negligence.  In 
either  case  the  proper  inference  was  for  the  jury  to  draw  under 
appropriate  instructions. 

The  judgment  is  reverse^,  and  the  cause  is  remanded,  at  the 
eost  of  the  defendant 

Reversed  and  renuinded. 

Ms.  JusTics  Smfth  and  Mb.  Justice  Holloway  concur. 
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LAUX  BT  AL.,  Bespondents,  v.  HOGL,  Appellant. 

(No.  3,140.) 
(Submitted  May  2,  1912.    Decided  May  0,  1»12.) 

[123  Pae.  949.] 

Brokers — Right  to  Commission — When  and  When  not — Expense 
of  Time  and  Money — Immateriality. 

Brokers — ^Bight  to  Gommission — ^When. 

1.  A  broker  is  entitled  to  his  commiseion  if  be  produces  a  purebaser 
ready  to  accept,  and  who  does  accept,  the  offer  made  by  the  seller 
according  to  its  terms. 

Same — ^Wben  not  Entitled  to  Commission. 

2.  Defendant  gave  to  plaintiffs  for  a  period  of  thirty  days  the  exclu- 
sive right  to  sell  certain  property,  with  the  proviso  that  after  the  ex- 
piration of  such  time  be  was  free  to  sell  to  any  purchaser  found  by 
himself.  Plaintiffs  procured  a  person  willing  to  buy  provided  he  found 
the  property  (situated  in  another  city)  as  represented  to  him  and  in  his 
opinion  was  worth  the  price  asked  for  it.  Defendant  effected  a  sale 
about  ten  minutes  after  he  had  been  informed  by  one  of  plaintiffs  of  the 
intending  buyer's  presence  in  the  city  for  the  purpose  of  examining  the 
property.  Held,  that  a  meeting  of  minds  of  the  seller  and  purchaser,  re- 
sulting in  an  unqualified  acceptance,  not  having  been  produced  by  their 
agency,  plaintiffs  were  not  entitled  to  their  eommission. 

Same— Expense  of  Time  and  Money — Lnmateriality. 

3.  The  compensation  of  plaintiff  brokers  having  been  dependent  upon 
their  success  in  finding  a  purchaser  for  defendant's  property,  any  ex- 
pense of  time  or  money  made  by  them  in  their  attempt  to  procure  one 
was  at  their  own  risk. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  CheadXtt 
Judge. 

Action  by  Philip  Laux  and  another  against  John  C.  Hogl. 
From  a  judgment  for  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed  and  remanded. 

Messrs.  Ayers  dk  Marshall,  and  Mr,  Wm.  M.  Blackford,  for 
Appellant,  submitted  a  brief;  Mr.  Blackford  argued  the  cause 
orally. 

The  court  told  the  jury,  in  both  written  and  oral  instructions, 
that  if  plaintiffs  before  the  sale  to  Hodel  produced  a  purchaser 
ready,  able  and  willing  to  buy  the  brewery  stock  and  the  real 
estate,  on  the  terms  proposed  by  the  defendant,  they  should  find 
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for  the  plaintiffs,  otherwise  for  the  defendant,  and  that  by  pro- 
ducing a  purchaser  is  meant  having  a  purchaser  in  Lewistown 
and  notifying  the  defendant  of  his  presence.  Appellant  con- 
tends that  these  instructions  are  erroneous.  Producing  a  pur- 
chaser in  Lewistown  ready,  able  and  willing  to  buy  upon  the  terms 
proposed  by  the  appellant  and  notifying  appellant  of  his  pres- 
ence was  not  enough  to  entitle  respondents  to  recover.  Not  until 
the  prospective  purchaser  and  appellant  were  brought  together 
and  such  prospective  purchaser  offered  to  appellant  to  purchase 
or  enter  into  a  contract  to  purchase,  or,  not  being  brought  to- 
gether, respondents  obtained  a  binding  contract  from  such  pros- 
pective purchaser  to  buy,  on  the  terms  proposed  by  appellant, 
before  the  sale  to  Hodel,  would  respondents  be  entitled  to  a  com- 
mission where  no  sale  was  made.  Nor  was  it  sufficient  that  such 
prospective  purchaser  offered  to  respondents  as  brokers  to  buy 
or  enter  into  a  contract  with  the  appellant  on  the  terms  proposed. 
(See  Gunn  v.  Bank  of  California,  99  Cal.  349,  33  Pac.  1105;  MaU 
tingly  v.  Pennie,  105  Cal.  514,  519,  45  Am.  St.  Rep.  87,  39  Pac. 
200;  Hardy  v.  Sheedy,  58  Or.  195,  113  Pac.  1133;  Henry  v. 
Harker  (Or.),  118  Pac.  2p5;  Tracy  v.  Fobes,  132  Iowa,  250,  109 
N.  W.  772;  Waiters  v.  Dancey,  23  S.  D.  481,  139  Am.  St.  Rep. 
1071,  122  N.  W.  430 ;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  T. 
378,  38  Am.  Rep.  441 ;  Wilson  v.  Mason,  158  111.  304,  49  Am.  St. 
Rep.  162,  42  N.  E.  134;  Hayden  v.  OriUo,  35  Mo.  App.  647; 
Boars  v.  Hyland,  65  Minn.  150,  67  N.  W.  1148.) 

Messrs,  Belden  d  De  Kalb,  for  Respondents,  submitted  a  brief; 
Mr,  De  Kalb  argued  the  cause  orally. 

A  broker  or  agent  who  undertakes  to  sell  property  for  another 
for  a  certain  commission,  when  he  finds  a  purchaser  willing  to 
purchase  at  the  price,  has  earned  and  can  recover  his  commission, 
though  the  sale  was  never  completed,  if  the  failure  to  complete  the 
same  was  in  consequence  of  a  defective  title  or  without  any  fault 
of  the  broker  or  agent.  (See  Doty  v.  Miller,  43  Barb.  (N.  Y.) 
529;  Delaplaine  v.  Tumley,  44  Wis.  31;  Moses  v.  Bierling,  31 
N.  Y.  462;  MoOavock  v.  Woodlief,  20  How.  (U.  S.)  221,  15  L. 
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Ed.  884 ;  FinneHy  v.  Fritz,  5  Colo.  174 ;  Fisk  v.  Henarie,  13  Or. 
156,  9  Pac.  322 ;  Hoye  v.  Chicago  etc.  Ry.  Co.,  65  Wis.  243,  27 
N.  W.  309 ;  Ooss  v.  Broom,  31  Minn.  484,  18  N.  W.  290 ;  Smith 
V.  Fairchild,  7  Colo.  510,  4  Pac.  757;  Donley  v.  Porter,  119  Iowa, 
542,  93  N.  W.  574;  Hxmtemer  v.  Areni,  16  S.  D.  465,  93  N.  W. 
653;  Carstens  v.  McReavy,  1  Wash.  359,  25  Pac.  471;  Barries  v. 
Gennan  Savings  cfe  Loan  Co.,  21  Wash.  448,  58  Pac.  569.)  The 
principal  cannot,  when  the  broker's  efforts  have  resulted  in  nego- 
tiations for  a  sale,  step  in  and  by  taking  the  matter  into  his  own 
hands  and  completing  the  sale,  escape  liability  to  the  broker. 
(Mechem  on  Agency,  sec.  967 ;  Owl  Canyon  Oypsum  Co.  v.  Fer- 
guson, 2  Colo.  App.  219,  30  Pac.  255;  McLaughlin  v.  Wheeler, 
1  S.  D.  498,  47  N.  W.  816;  Scott  v.  Clark,  3  S.  D.  486,  54 
N.  W.  538;  Hubachek  v.  Hazzard,  83  Minn.  437,  86  N.  W.  426.) 
The  commission  of  a  broker  is  earned  by  finding  a  purchaser 
ready  to  enter  into  a  valid  contract  on  the  terms  fixed  by  the 
owner.  {Shanks  dk  March  v.  Michael,  4  Cal.  App.  553,  88  Pac. 
596 ;  Dolan  v.  Scanlon,  57  Cal.  266 ;  Davis  v.  Lawrence  &  Co,,  52 
Kan.  383,  34  Pac.  1051.)  If  appellant  sold  to  Hodel  to  avoid 
paying  commissions  to  respondents,  we  think  respondents  were 
the  procuring  cause  of  the  sale  and  are  entitled  to  the  commis- 
sions. {Shober  v.  Dean,  39  Mont.  255,  102  Pac.  323 ;  Williams 
V.  Bishop,  11  Colo.  App.  378,  53  Pac.  239 ;  Smith  v.  Anderson,  2 
Idaho,  495  (537),  21  Pac.  412;  Uoyd  v.  Mathews,  51  N.  Y.  124.) 
Where  the  right  to  sell  is  reserved  (and  it  always  is  impliedly 
reserved,  unless  expressly  waived),  the  vendor  cannot,  while 
negotiations  are  under  way,  step  in  and  defeat  a  sale.  (Owl 
Canyon  Oypsum  Co.  v.  Ferguson,  supra;  Phelan  v.  Oardner,  43 
Cal.  306 ;  Darrow  v.  Harlow,  21  Wis.  302,  94  Am.  Dec.  541 ;  Davis 
V.  Lawrence,  52  Kan.  383,  34  Pac.  1051.)  The  question  of 
whether  or  not  the  respondents  produced  a  purchaser,  ready,  able 
and  i7(  Tiling  to  purchase,  was,  under  the  circumstances,  properly 
submitted  to  the  jury.  (McDerm4)tt  v.  Makoney,  119  Iowa,  470, 
93  N.  W.  499 ;  Hamill  v.  Baumhover,  110  Iowa,  369,  81  N.  W. 
600 ;  Middleton  v.  Thompson,  163  Pa.  112,  29  Ati.  796 ;  Smye  v. 
Groesbeck  (Tex.  Civ.  App.),  73  S.  W.  972.) 
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MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Plaintiffs  are  copartners,  doing  business  as  real  estate  brokers 
at  Lewistown,  Montana.  In  this  action,  they  seek  to  recover  the 
sum  of  $5,000,  alleged  to  be  due  them  for  their  services  to  de- 
fendant in  procuring  a  purchaser  of  450  shares  of  the  capital 
stock  of  the  Lewistown  Brewing  Company  and  of  certain  real  es- 
tate situated  near  Lewistown,  in  Fergus  county,  all  the  property 
of  the  defendant.  The  trial  resulted  in  a  judgment  for  the 
plaintiffs.  The  defendant  has  appealed  from  the  judgment  and 
an  order  denying  him  a  new  trial. 

There  is  serious  question  whether  the  issue  made  by  plaintiffs' 
reply  to  defendant's  answer  does  not  present  substantial  de- 
parture from  the  cause  of  action  alleged  in  the  complaint;  but, 
under  the  view  we  have  taken  of  the  merits  of  the  case  as  dis- 
closed by  the  evidence,  we  deem  it  unnecessary  to  give  special 
notice  to  this  feature  of  the  case.  In  our  opinion,  the  evidence 
is  insufficient  to  show  a  liability  on  the  part  of  the  defendant. 

It  appears  that  on  November  4,  1910,  the  defendant  gave  to 
the  plaintiffs,  in  writing,  an  exclusive  agency  to  sell  the  stock, 
which  constituted  a  controlling  interest  in  the  brewing  com- 
pany, for  a  period  of  thirty  days,  with  a  right  of  extension  for 
thirty  days'  additional  time  in  case  a  sale  had  not  been  effected, 
but  with  the  proviso  that  after  the  expiration  of  the  first  period 
of  thirty  days  the  defendant  was  to  be  free  to  sell  to  any  pur- 
chaser found  by  himself.  The  minimum  price  fixed  by  the 
agreement  was  $60,000.  Of  this  plaintiffs  were  to  receive  a  com- 
mission of  $5,000.  If  a  sale  should  be  effected  at  a  price  in  ex- 
cess of  $60,000,  the  plaintiffs  were  to  receive  one-half  of  the 
excess,  in  addition  to  the  commission  of  $5,000.  A  sale  was  not 
effected  during  the  life  of  the  agreement,  though  negotiations 
had  been  had  by  plaintiffs  with  different  parties,  particularly 
with  one  Borgeson,  who  resides  in  Butte,  and  who  had  visited 
Lewistown  to  examine  the  brewery  property  in  December,  1910, 
with  a  view  of  effecting  a  purchase  of  the  stock  through  the 
agency  of  plaintiffs.    These  negotiations  failed,  because  Bor- 
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geson  insisted  upon  making  payment  of  a  part  of  tbe  purchase 
price  by  a  transfer  to  the  defendant  of  property  in  Butte,  which 
defendant  was  unwilling  to  accept. 

On  or  about  April  1,  1911,  the  plaintiffs,  still  hoping  to  effect 
a  deal  with  Borgeson,  solicited  from  defendant  permission  to  re- 
new their  negotiations  to  that  end.  Defendant  gave  his  consent 
orally,  but  stipulated  that  the  deal  should  include,  also,  seven 
or  eight  acres  of  land  belonging  to  him,  and  situate  adjacent  to 
the  brewery  property.  Defendant  fixed  his  price  for  the  whole 
property  at  $70,000.  There  was  no  specific  agreement  as  to  the 
amount  of  commission  the  plaintiffs  were  to  receive ;  but  the  par- 
ties understood  it  was  to  be  $5,000.  The  defendant  told  the 
plaintiffs  that  he  was  then  negotiating  with  other  parties  for  a 
sale  of  the  stock ;  and  that  if  he  could  effect  a  sale  in  the  mean** 
time  he  would  do  so.  On  April  2  plaintiff  Hanley  induced  the 
defendant  to  accompany  him  to  Butte  to  examine  the  Borgeson 
property  with  the  hope  of  gaining  his  consent  to  take  it.  Upon 
examination  of  it,  defendant  expressed  himself  to  both  Borgeson 
and  Hanley  as  willing  to  take  it  at  $35,000,  the  price  fixed  by 
Borgeson.  Borgeson  had  not  theretofore  examined  the  land  be- 
longing to  the  defendant.  He  stated  that  he  would  accept  the 
defendant's  property,  both  the  stock  and  the  land,  if,  upon  ex- 
amination, he  found  the  brewery  in  the  same  condition  it  was 
when  he  had  seen  it  in  December,  and  if  the  land  and  the  stock 
were  worth  the  money  demanded  by  defendant.  At  that  time, 
Borgeson  was  recovering  from  an  illness,  and  was  unable  to  go  at 
once  to  Lewistown  with  Hanley  and  defendant.  He  stated  that 
he  would  go  in  a  few  days.  Upon  being  told  by  defendant,  in 
Hanley 's  presence,  that  he  was  negotiating  with  other  persons, 
and  that  he  intended  to  let  the  stock  go  to  the  first  person  with 
whom  he  could  close  a  deal,  Borgeson  told  him  that,  if  he  could 
sell  in  the  meantime,  to  do  so.  One  Hodel,  a  stockholder  in  the 
brewing  company,  had  theretofore  offered  to  buy  the  defend- 
ant's stock,  but  had  not  been  able  to  procure  the  funds  necessary. 
He  was  then  making  an  effort  to  do  so.  On  the  evening  of  April 
11,  Hanley  informed  defendant  by  telephone  that  Borgeson 
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would  arrive  in  Lewistown  that  evening,  and  wonld  be  ready  to 
make  the  deal.  Borgeson  did  arrive  as  expected.  About  8 
o'clock  on  the  next  morning,  Hanley  informed  defendant  of  Bor- 
geson's  arrival,  and  stated  that  he  was  "ready  to  do  business.'' 
The  statement  was  also  made  that  Borgeson  and  Hanley  would 
drive  at  once  to  the  brewery,  where  defendant  then  was.  Bor- 
geson, being  still  weak  from  his  illness,  was  not  ready  to  go  at 
that  time,  but  expected  to  go  later  in  the  day.  About  9:30 
o'clock,  the  defendant  went  to  the  office  of  plaintiffs  and  in- 
formed them  that  he  had  closed  his  deal  with  Hodel,  and  that 
the  negotiations  with  Borgeson  were  to  be  considered  at  an  end. 
He  had  in  fact  made  a  sale  of  the  stock  to  Hodel  about  ten  min- 
utes after  he  had  been  informed  of  Borgeson 's  presence  in 
Lewistown. 

It  appears  from  the  testimony  of  Borgeson  that  his  purpose 
in  going  to  Lewistown  was  to  close  the  deal  with  defendant,  pro- 
vided, upon  examination  of  the  property,  he  found  it  to  be  as 
represented  to  him,  and,  in  his  opinion,  was  worth  the  money 
demanded  for  it.  In  this  connection,  he  testified:  ''I  had  not 
noticed  that  ground  when  I  was  there  in  December.  I  was  told 
that  it  belonged  to  Hogl  individually,  and  he  kept  that  as  a  home 
and  also  rented  houses.  I  felt  on  that  day  that  I  would  have 
been  willing  to  have  taken  the  property  under  the  terms  named 
on  the  morning  when  I  arrived  in  Lewistown.  No,  sir ;  I  would 
not  say  I  was  ready,  willing,  and  able  to  do  it  until  I  had  seen 
it.  That  is  true  that  that  was  really  the  cause  of  my  whole  trip 
from  Butte  over  here.  I  didn't  know  the  real  estate,  or  the  con- 
dition the  brewery  was  in,  is  why  I  didn't  close  up  the  deal  and 
buy  it.  Mr.  Hogl  told  me  over  at  Butte,  in  the  presence  of 
Hanley,  that  he  could  not  hold  it  for  me;  that  first  come,  first 
served;  and  Hanley  was  present  when  he  told  me  that.  I  said 
he  should  not  hold  it,  in  case  of  losing  any  sale  on  account  of  me ; 
and  as  soon  as  I  would  be  able  I  would  come  over,  and  I  came  of 
my  own  accord." 

A  broker  is  entitled  to  his  commission  when  he  shows  (1)  that 
£1J    he  was  employed  to  sell  or  exchange  property,  or  to  procure 
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a  purchaser  therefor;  and  (2)  that  he  found  and  introduced  to 
his  principal  a  person  who  was  ready,  able,  and  willing  to  pur- 
chase or  exchange  upon  the  terms  proposed  by  the  principal,  or 
which  were  ^acceptable  to  him.  (2  Clark  &  Skyles  on  the  Law 
of  Agency,  sec.  771.)  It  is  not  necessary  that  a  sale  should  be 
actually  consummated,  or  that  the  broker  has  himself  made  a 
binding  contract  with  the  purchaser.  It  is  suf&cient  if  the  prin- 
cipal is  in  a  situation  to  execute  it  himself.  (Id.)  '*The  pri- 
mary duty  of  the  broker  consists  in  bringing  the  minds  of  the 
vendor  and  vendee  to  an  agreement.  To  entitle  him  to  commis- 
sions, he  must  produce  a  purchaser  ready  and  willing  to  enter 
into  a  contract  on  the  employer's  terms.  This  implies  and  in- 
volves the  agreement  of  buyer  and  seller,  the  meeting  of  their 
minds  produced  by  the  agency  of  the  broker."  (Rapalje  on 
Ileal  Estate  Brokerage,  sec.  73.)  In  McOavock  v.  Woodlief,  20 
How.  221,  15  L.  Ed.  884,  the  court  stated  the  rule  thus :  *  *  The 
broker  must  complete  the  sale  (that  is,  he  must  find  a  purchaser 
in  a  situation  ready  and  willing  to  complete  the  purchase  on  the 
terms  agreed  on)  before  he  is  entitled  to  his  commissions.  Then 
he  will  be  entitled  to  them,  though  the  vendor  refuse  to  go  on 
and  perfect  the  sale."  However  the  forms  of  expression  adopted 
by  different  courts  may  vary  in  the  terms  employed,  they  are 
generally  in  agreement  in  their  statement  of  the  rule.  It  was 
said  by  Judge  Pinch,  in  Sibhdld  v.  Bethlehem  Iron  Co,^  83  N.  T. 
378,  38  Am.  Rep.  441:  "The  duty  he  [the  broker]  undertakes, 
the  obligation  he  assumes  as  a  condition  of  his  right  to  demand 
commissions,  is  to  bring  the  buyer  and  seller  to  an  agreement. 
In  that  all  the  authorities  substantially  concur,  although  express- 
ing the  idea  with  many  differences  of  phrase  and  illustration.'* 
The  following  cases  are  in  point :  Wylie  v.  Marine  Nat.  Bank,  61 
N.  Y.  415 ;  Hardy  v.  Sheedy,  58  Or.  195, 113  Pac.  1133 ;  Gunn  v. 
Bank  of  Calif omia,  99  Cal.  349,  33  Pac.  1105;  Mattingly  v. 
Pennie,  105  Cal.  514,  45  Am.  St.  Rep.  87,  39  Pac.  200 ;  Darrow 
V.  Harlow,  21  Wis.  306,  94  Am.  Dec.  541 ;  Finnerty  v.  Fritz,  5 
Colo.  174;  Hurd  &  Wilkinson  v.  Neilson,  100  Iowa,  555,  69  N. 
W.  867;  Coleman's  Exr.  v.  Meade,  13  Lush  (Ky.),  358;  Jones  y. 
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Stevens,  36  Neb.  849,  55  N.  W.  251 ;  WiUon  ▼.  Mason,  158  IlL 
304,  49  Am.  St.  Eep.  162,  42  N.  E.  134;  Veazie  v.  Parker,  72  Me. 
443 ;  Ward  v.  Co66,  148  Mass.  518,  12  Am.  St  Rep.  587,  20  N. 
E.  174.  Some  of  these  cases  go  so  far  as  to  hold  that  the  nego- 
tiations must  result  in  a  binding  contract  between  the  purchaser 
and  the  seller.  In  our  opinion,  however,  the  broker  is  entitled 
to  his  comrtiissions  if  he  produces  a  purchaser  ready  to  accept, 
and  who  does  accept,  the  offer  made  bj  the  seller  according  to 
its  terms. 

It  is  clear  from  the  sununary  of  the  evidence  given  above  that 
the  plaintiffs  did  not  bring  themselves  within  this  rule.  It  was 
[2],  understood  by  all  the  parties  that  no  agreement  was  reached 
by  the  defendant  and  Borgeson  at  Butte.  Borgeson  reserved 
the  right  to  examine  the  brewery  property  and  the  land  before 
finally  making  up  his  mind.  His  trip  to  Lewistown  was  for  the 
purpose  of  examination.  lie  was  not  committed  to  anything 
until  he  had  accomplished  the  purpose  of  his  visit.  The  defend- 
ant had  not  given  the  plaintiffs  the  exclusive  right  to  find  a  pur- 
chaser. He  therefore  had  the  right  to  sell,  in  any  event,  until 
a  purchaser  had  been  found  by  the  plaintiffs  who  stood  ready 
to  accept  the  property  without  condition,  and  he  was  notified  of 
that  fact.  (Darrow  v.  Harlow,  supra;  2  Clark  &  Skyles  on  the 
Law  of  Agency,  sec.  776.)  To  put  this  beyond  doubt,  he  had 
informed  both  the  plaintiffs  and  Borgeson  that  he  was  negotiat- 
ing with  other  persons, .and  intended  to  sell  if  he  could.  Not- 
withstanding his  knowledge  of  Borgeson 's  presence  in  Lewistown 
to  examine  the  property,  until  the  examination  had  been  made 
and  Borgeson  had  definitely  accepted  his  offer,  he  was  not  de- 
vested of  this  reserved  right  to  sell  to  Hodel,  or  anyone  else,  any 
part  of  the  property  at  any  price  which  he  chose  to  accept.  He 
was  not  under  any  obligation  to  wait  until  Borgeson  could  reach 
a  conclusion  as  to  what  he  should  do.  Therefore,  the  plaintiffs 
did  not  put  defendant  in  such  a  position  that  he  was  required 
to  complete  a  sale  to  Borgeson,  however  ready  the  latter  might 
have  been  to  accept  defendant's  offer  according  to  its  terms,  after 
he  had  accomplished  the  purpose  of  his  visit.  Borgeson  still  had 
the  right  to  accept  or  reject  the  offer.    Hence  a  meeting  of  the 
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minds  of  the  seller  and  purchaser  was  not  produced  by  the 
agency  of  the  plaintiffs. 

It  is  not  of  import  that  the  plaintiffs  expended  time  and  money 
[3]  in  their  attempt  to  procure  a  purchaser,  which  the  evidence 
shows  to  be  a  fact.  Under  the  terms  of  their  employment,  their 
reward  was  dependent  upon  their  success.  Any  expense  of  time 
or  money  made  by  them,  however  great  it  might  have  been,  was 
at  their  own  risk.  (Sibbald  v.  Bethlehem  Iron  Co.,  supra;  2 
Clark  &  Skyles  on  the  Law  of  Agency,  sec.  776.) 

The  judgment  and  order  are  reversed.  The  cause  is  remanded 
to  the  district  court,  with  directions  to  enter  judgment  for  the 
defendant 

Reversed  and  remanded. 

Mb.  Justice  Hollowat  concurs. 

Mb.  Justice  Smith  did  not  hear  the  argument  and  takes  no 
part  in  the  foregoing  decision. 

On  Motion  fob  Reheabino. 

(Sabmitted  May  29,  1912.    Deeided  May  31,  1912.> 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  their  brief  in  support  of  a  motion  for  rehearing,  counsel 
contend  that,  though  the  defendant  had  reserved  the  right  to 
make  a  sale,  the  reservation  was  with  reference  to  the  whole 
property,  both  the  stock  and  the  land;  and  hence  that,  while, 
under  the  circumstances  disclosed  by  the  evidence,  the  defendant 
oould  lawfully  have  sold  it,  thereby  revoking  the  authority  of 
plaintiffs  and  freeing  himself  from  liability  to  them  for  a  com- 
mission, he  could  not,  and  did  not,  accomplish  this  by  effecting  a 
sale  of  the  brewery  stock,  a  part  of  it,  after  the  negotiations  with 
Borgeson  were  approaching  completion. 

As  between  the  principal  and  agent,  the  authority  of  the  agent 
may  be  revoked  at  any  time.  The  relation  of  principal  and 
agent  is  a  personal  one ;  and  if  the  principal  does  not  care  longer 
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to  repose  trust  in  the  agent,  the  law  will  not  compel  him  to  do 
so.  This  general  rule  is  subject  to  the  important  limitation  that, 
when  the  authority  is  coupled  with  an  interest,  the  principal  can- 
not revoke  it  without  regard  to  such  interest,  except  at  the  peril 
of  liability  for  damages  as  for  the  breach  of  any  other  contract. 
The  principal  may  agree  that  for  a  definite  period  the  agent  may 
have  the  exclusive  right  to  exercise  a  given  power.  If,  in  such 
case,  the  principal  violates  his  agreement  by  exercising  the  power 
himself,  he  cannot  escape  liability  under  the  claim  that  he  has 
revoked  the  agent's  authority  to  exercise  it. 

So  when  an  owner  employs  a  broker  to  obtain  a  purchaser  for 
his  property  for  a  commission,  knowing  that  the  effort  to  find  a 
purchaser  and  effect  a  sale  will  involve  the  expenditure  of  time 
and  labor,  and  the  agent  does  this  in  good  faith,  with  the  result 
that  his  efforts  are  approaching  success,  the  owner  cannot  with 
impunity  revoke  his  authority,  for  the  purpose  of  evading  pay- 
ment of  the  commission  and  effect  the  sale  himself.  Nor,  for  the 
same  reason,  may  he  disable  himself  from  carrying  out  the  con- 
tract of  sale  after  the  broker  has  found  a  purchaser  who  has  ac- 
cepted the  offer  made  by  the  owner  according  to  its  terms. 
Under  such  circumstances  it  may  well  be  said  that  the  owner  is 
under  obligation  to  allow  the  broker  a  reasonable  time  within 
which  to  complete  the  negotiations.  On  this  subject  Mr.  Mechan 
in  his  work  on  Agency  says:  ''So  where  an  agent  is  employed  to 
perform  an  act  which  involves  expenditures  of  labor  and  money 
before  it  is  possible  to  accomplish  the  desired  object,  and  after 
the  agent  has  in  good  faith  incurred  expense  and  expended  time 
and  labor,  but  before  he  has  had  a  reasonable  opportunity  to  avail 
himself  of  the  results  of  this  preliminary  effort,  it  could  not  be 
permitted  that  the  principal  should  then  terminate  the  agency  and 
take  advantage  of  the  agent's  services  without  rendering  any 
compensation  therefor.  Thus,  if  a  broker  employed  to  sell  prop- 
erty, had  in  good  faith  expended  money  and  labor  in  advertising 
and  finding  a  purchaser,  and  was  in  the  midst  of  negotiations 
which  were  evidently  and  plainly  approaching  success,  and  the 
seller  would  revoke  the  authority,  with  the  purpose  of  availing 
himself  of  the  broker's  efforts  and  avoiding  the  payment  of 
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commission,  it  conld  not  be  claimed  that  the  agent  had  no  remedy. 
In  these  cases,  it  might  well  be  said  that  there  was  an  implied 
contract  on  the  part  of  the  principal  to  allow  the  agent  a  reason- 
able time  for  performance ;  that  full  performance  was  wrongfully 
prevented  by  the  principars  own  acts;  and  that  the  agent  had 
earned  his  commission."  (Mechem  on  Agency,  sec.  620.)  To 
the  same  effect  is  the  holding  of  the  supreme  court  of  California, 
in  the  case  of  Blumenthal  v.  Ooodall,  89  Cal.  251,  26  Pac.  906, 
cited  by  counsel. 

The  facts  of  this  case,  however,  do  not  bring  it  within  these 
principles.  The  evidence  clearly  discloses  that,  while  the  plain- 
tiffs were  employed  to  find  a  purchaser  for  both  the  brewery 
stock  and  the  land,  they  understood  that  the  negotiations  in 
which  the  defendant  was  engaged  pertained  exclusively  to  the 
brewery  stock ;  and  that  it  was  with  reference  to  it  only  that  the 
reservation  was  made.  Hence  the  plaintiffs  knew  that  the  de- 
fendant might  at  any  time  effect  a  sale  of  the  stock  only,  and 
thus  render  abortive  their  negotiations  with  Borgeson.  Under 
these  circumstances,  the  defendant  was  free  to  sell  the  stock  all 
any  time  until  Borgeson  had  definitely  accepted  the  offer  made 
to  him. 

It  is  suggested  that  the  defendant  acted  in  bad  faith  in  accept- 
ing Hodel's  offer  for  the  stock,  after  he  had  been  informed  that 
Borgeson  was  in  Lewistown  ready  to  make  examination  of  the 
property ;  and  that  he  should  be  held  liable  for  this  reason.  As 
we  have  seen,  he  did  exactly  what  he  had  reserved  the  right  to 
do.    He  is  therefore  not  open  to  the  charge  of  bad  faith. 

The  motion  is  denied. 

Mb.  Justice  Hollowat  concurs. 
Rehearing  denied  May  31, 1912. 


r' 
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TUDOE,  Rbbpondknt,  v.  NORTHERN  PACIFIC  RY.   CO., 

APPKLLA2ra. 

(No.  8,100.) 
(Sobmittod  Hay  6,  1«12.    Decided  May  9,  1M1K.) 

[124  Pac.  276.] 

Personal  Injuries — RaUroctds — Carrier  and  Passenger — YoUnii 
Non  Fit  Injuria — Instructions. 


Personal  Injuriee — ^Bailroadi — Passengers — VdUnU  Non  Fit  InjtuiOm  ' 

1.  Of  an  act  done  by  a  railroad  conductor  at  plaintiff's  own  reqnesl 
while  a  passenger  on  one  of  defendant  company's  trains,  he  may  not 
complain  as  one  of  negligence  resulting  in  personal  injuries  to  him. 

Same — Erroneous  Instruction. 

2.  Where  one  of  two  charges  of  negligence  on  the  part  of  a  railroad 
conductor  had  been  eliminated  from  the  case  by  plaintiff's  own  testi- 
mony, which  showed  that  the  act  forming  the  basis  of  it  had  been  done 
at  his  own  request,  it  was  error  to  instruct  the  jury  that,  to  entitle  plain- 
tiff to  recover,  proof  of  negligence  in  doing  either  of  the  acts  alleged 
to  have  been  negligent  was  sufficient. 

Appeal  from  District  Court,  OaUatin  County;  W.  B.  C.  Steuh 
art,  Judge. 

Action  by  James  S.  Tudor  against  the  Northern  Pacific  Rail- 
A)ad  Company.  Plaintiff  recovered  judgment,  and  from  it  and 
an  order  denying  it  a  new  trial,  defendant  appeals.  Reversed 
and  remanded. 

Messrs.  Ownn  dk  Rasch,  Mr,  E,  M.  HaU,  and  Mr.  W.  W.  Patter- 
son, for  Appellant,  submitted  a  brief;  Mr.  Patterson  argued  the 
cause  orally. 

''In  pleading  a  cause  of  action  growing  out  of  the  negligence 
of  the  defendant's  servant,  it  is  necessary  to  allege  that  the  ser- 
vant was  acting  in  the  course  of  his  duty  at  the  time  of  the  in- 
jury." (6  Thompson  on  Negligence,  sec.  7478.)  Unless  the 
complaint  contains  such  an  allegation,  it  cannot  support  a  re- 
covery, for  the  reason  that  a  carrier  is  not  liable  for  the  acts  of 
its  servant  if  committed  outside  the  scope  of  his  employment 
(6  Cyc.  598.) 
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The  mere  allegation  that  the  defendants  permitted  the  pas- 
sengers to  come  out  in  the  vestibule  and  push  the  plaintiff  is 
insufScient  to  charge  the  defendant  company  with  liability  for 
such  pushing.  A  railroad  company  is  not  liable  to  a  passenger 
who  is  injured  by  the  act  of  a  f ellow-passenger,  unless  the  com- 
pany, or  its  employees  in  charge  of  the  train,  could  reasonably 
have  foreseen  and  prevented  it.  {Olennen  ▼.  Boston  Elevated 
By.  Co.,  207  Mass.  497,  93  N.  E.  700 ;  Lyons  v.  Boston  Elevated 
By.  Co.,  204  Mass.  227,  90  N.  E.  419 ;  TwicheU  v.  Pecos  etc.  By. 
Co.  (Tex.  Civ.  App.),  131  S.  W.  243;  Lake  Erie  &  TT.  B.  Co.  v. 
Arnold,  26  Ind.  App.  190,  59  N.  E.  394 ;  4  EllioU  on  Railroads, 
sec.  1639.) 

The  complaint  alleges  that  the  plaintiff  was  pushed  off  the  car 
by  the  passengers  and  a  certain  brakeman  of  the  defendants  act- 
ing negligently.  The  proof  shows  that  there  were  no  passengers 
in  the  vestibule  at  the  time  of  the  injury,  and  that  plaintiff  was 
knocked  off  the  train  by  a  blow,  but  by  whom  the  blow  was 
struck,  or  how  it  came  to  be  struck,  does  not  appear  from  the 
evidence.  There  is  an  entire  failure  of  proof  of  the  allegation 
in  the  complaint  that  plaintiff  was  pushed  off  the  car  by  the 
passengers  and  the  brakeman.  {Forsell  v.  Pittsburgh  etc. 
Copper  Co.,  38  Mont  403,  100  Pac.  218 ;  Frederick  v.  Hale,  42 
Mont.  153,  112  Pac.  70.) 

The  mere  fact  that  a  passenger  is  injured  is  not  sufficient  to 
raise  a  presumption  of  negligence  unless  it  is  shown  that  the  in- 
jury complained  of  '^  resulted  from  the  breaking  of  the  machinery, 
collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business,  or  in  the  appliances  of  transporta- 
tion." {Thomas  v.  Philadelphia  etc.  B.  B.  Co.,  148  Pa.  180,  15 
L.  B.  A.  416,  23  Atl.  989 ;  Knuckey  v.  Butte  Electric  By.  Co.,  41 
Mont.  314,  109  Pac.  979;  2  Cooley  on  Torts,  3d  ed.,  1420.) 

If  the  brakeman  did  strike  the  plaintiff,  he  did  it  willfully, 
and  it  follows  that  the  act  committed  was  an  assault  and  battery. 
(3  Cyc.  1066.)  As  the  complaint  alleges  that  the  passengers 
and  brakeman,  acting  negligently,  pushed  the  plaintiff,  and  the 
proof  shows  that  the  brakeman,  acting  willfully  and  intention- 
aUy,  struck  the  plaintiff,  there  is  a  fatal  variance.    In  Neary  y. 
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Northern  Pacific  Ry.  Co.,  41  Mont.  480,  110  Pac.  22C,  this  court 
said:  ''A  willful  act  involves  no  negligence.  It  is  a  contradic- 
tion in  terms  to  say  that  an  act  was  done  'willfully  and  negli- 
gently.' "  In  Robinson  v.  Helena  Light  db  Ry.  Co.,  38  Mont. 
222,  242,  99  Pac.  837,  it  is  said:  ''The  rule  contended  for  by 
counsel  that  where  the  allegation  is  of  willful  or  wanton  wrong, 
proof  of  simple  negligence  will  not  justify  a  recovery  is,  we 
think,  founded  upon  correct  reason,  and  is  supported  by  the 
great  weight  of  authority."     (See,  also,  29  Cyc.  588.) 

Mr.  B.  B.  Law,  and  Messrs.  Maxiry,  Templeman  dk  Davies,  sub- 
mitted a  brief  in  behalf  of  Respondent;  Mr.  Law  argued  the 
cause  orally. 

No  case  has  been  cited  by  the  appellant  which  goes  to  the  ex- 
tent of  holding  that  a  carrier  is  not  liable  to  his  passenger,  during 
the  execution  of  the  contract  of  carriage,  for  injuries  by  a  ser- 
vant of  the  carrier  engaged  in  executing  that  contract,  unless 
the  servant  was  acting  within  the  course  of  his  employment. 
The  best  courts,  and  even  the  most  conservative  courts,  have  held 
that  the  carrier  is  liable  even  though  the  injuries  inflicted  by  the 
servant  be  intentional  and  willful  and  entirely  outside  of  the 
course  of  his  emplo3rment.  (Hayne  v.  Union  St.  Ry.  Co.,  189 
Mass.  551,  109  Am.  St.  Rep.  655,  3  L.  R.  A.,  N.  S.,  605,  76  N.  B. 
219 ;  Birmingham  Ry.  &  Elec.  Co.  v.  Baird,  130  Ala.  334,  89  Am. 
St.  Rep.  43,  54  L.  R.  A.  752,  30  South.  456 ;  Knoxville  Traction 
Co.  V.  Lane,  103  Tenn.  376,  46  L.  R.  A.  549,  53  S.  W.  557.) 
Many  courts  go  to  the  extent  of  holding  that  a  carrier  undertakes 
absolutely  to  protect  his  passenger  against  the  misconduct  of  its 
own  servants  engaged  in  executing  the  contract  of  carriage. 
(Stewart  v.  Brooklyn  etc.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185.) 

Appellant  insists  that  as  the  complaint  alleges  that  it  was  the 
passengers  and  the  brakeman  that  knocked  the  plaintiff  off,  and 
the  proof  shows  that  it  was  the  brakeman  alone,  there  is  a 
failure  of  proof  or  a  fatal  variance  between  the  pleadings  and 
the  proof.  In  support  of  their  contention,  the  appellant  cites 
the  case  of  Forsell  v.  Pittsburg  etc.  Copper  Co.,  38  Mont.  403, 
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100  Pae.  218.  This  case  certainly  does  not  eome  within  the  rale 
announced  in  that  one.  There  is  no  charge  of  concurrent  negli- 
gence in  the  present  case.  This  case  comes  within  the  rule  an- 
nounced in  the  case  of  Mize  v.  Rocky  Mountain  BM  Tel.  Co.  ei 
dl.,  38  Mont.  521,  129  Am.  St.  Rep.  659,  16  Ann.  Cas.  1189,  100 
Pac.  971,  Beeler  v.  BiUte  dk  London  etc.  Co.,  41  Mont.  465,  110 
Pac.  528,  and  many  other  cases  which  might  be  cited  from  this 
court  wherein  this  court  has  held  that  a  plaintiff  is  not  required  to 
prove  every  act  of  negligence  charged  in  his  complaint;  but  if  the 
plaintiff  proves  that  any  act  charged  in  the  complaint  was  a 
proximate  cause  of  his  injury,  then  he  is  entitled  to  recover.  If 
the  jury  found  in  favor  of  the  plaintiff,  and  found  that  the  blow 
which  caused  him  to  leave  the  train  was  struck  by  the  brakeman, 
then  the  jury  was  justified  in  finding  that  the  blow  was  the  result 
of  a  negligent  act  on  the  part  of  the  brakeman.  (Whalen  y. 
Cons.  Traction  Co.,  61  N.  J.  L.  606,  68  Am.  St.  Rep.  723,  41  L.  R. 
A.  836,  40  Atl.  645.)  The  appellant  insists  that  if  the  brakeman 
struck  and  knocked  the  plaintiff  off  the  car,  it  was  due  to 
a  willful  act,  and  that  plaintiff  cannot  recover  for  the  act  be- 
cause he  alleged  a  negligent  act.  A  sufficient  answer  to  this  is 
that  the  courts  will  never  presume  a  willful  and  an  intentional 
act  on  the  part  of  one  person  to  injure  another;  but  as  was  said 
in  the  Whalen  Case  above  cited,  the  court  will  presume  a  negli- 
gent act  on  the  part  of  such  person* 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

This  is  an  action  for  damages  for  a  personal  injury.  The 
plaintiff  recovered  judgment  against  the  defendant  railway  com- 
pany, and  from  that  judgment  and  an  order  denying  a  new  trial 
the  railway  company  appealed.  There  are  several  assignments 
of  error,  but  only  one  need  be  considered,  as  it  is  determinative 
of  this  appeal. 

The  plaintiff,  who  was  a  pa.ssenger  upon  defendant  railway 
company's  train  between  Logan  and  Bozeman,  was  injured.  In 
complaint  he  char^e^i  iiL^li:,;jJLioe  on  the  part  of  the  carrier 
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and  the  train  conductor,  as  follows:  ''That  at  Bozeman,  and  be- 
fore the  train  on  which  plaintiff  was  riding  came  to  a  fall  stop, 
the  said  defendants  negligently  opened  the  vestibule  of  the  said 
car  on  which  plaintiff  was  standing  and  the  said  defendants  neg- 
ligently permitted  a  crowd  of  passengers,  greater  than  the  plaia- 
tiff  could  withstand,  to  surge  out  upon  the  platform  of  the  ves- 
tibule of  the  car  on  which  said  plaintiff  was  riding  and  the  said 
defendants  negligently  permitted  the  said  crowd  of  passengers 
then  and  there  to  push,  and  they  and  a  certain  brakeman  of  the 
defendant  acting  negligently  did  then  and  there  push  the  plain- 
tiff from  the  said  car."  There  is  also  an  allegation  that  the  cars 
were  overcrowded,  but  this  fact  had  nothing  whatever  to  do  with 
the  injury,  and  that  ground  of  negligence,  if  such  it  was  intended 
to  be,  was  apparently  abandoned  at  the  trial.  The  evidence 
failed  entirely  to  support  the  allegation  that  any  of  the  passen- 
gers contributed  to  plaintiff's  injury,  and  the  court  so  informed 
the  jury  in  instruction  No.  6  and  withdrew  that  portion  of  the 
charge  from  further  consideration. 

There  were  but  two  grounds  of  negligence  relied  upon :  First, 
opening  the  vestibule  door,  and,  second,  forcing  the  plaintiff 
[1]  from  the  car  while  the  train  was  in  motion.  The  evidence 
given  by  the  plaintiff  himself  is  that  the  vestibule  door  was 
opened  by  the  train  conductor  at  his  special  request.  The  plain- 
tiff testified:  *' About  getting  the  vestibule  open,  just  before  I 
got  to  Bozeman,  I  asked  the  conductor  if  he  would  open  it  so 
as  I  wouldn't  have  to  go  back  through  all  the  people,  wanted 
to  get  out  of  there  instead  of  going  through  the  car  to  get  out. 
The  conductor  did  it  when  we  got  to  Bozeman;  I  don't  know  how 
far  it  was,  just  before  we  got  to  Bozeman,  I  asked  him  that  ques- 
tion. After  he  said  he  would  open  it,  he  went  through  the  car 
after  that,  when  he  came  back  he  opened  the  door;  the  conductor 
opened  it  himself.  He  stepped  back  in  behind  me  and  I  stepped 
out  on  the  platform,  or  onto  the  steps  and  took  hold  of  the  bar 
and  had  a  valise  in  my  hand,  and  I  stood  there  waiting  for  the 
train  to  stop  and  I  would  get  off,  and  I  was  struck  between  the 
shoulders  and  that  is  all  I  know."    If,  then,  the  opening  of  the 
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door  was  a  negligent  act,  it  was  one  committed  at  the  plaintifiF's 
request  and  for  his  benefit,  and  he  will  not  be  heard  to  complain. 
Volenti  non  fit  injuria. 

The  testimony  given  by  plaintiflP  eliminated  the  opening  of  the 
door  as  actionable  negligence,  and  left  the  case  to  go  to  the  jury 
[2]  upon  the  allegation  that  plaintiff  was  struck,  pushed  or 
forced  from  the  car  while  the  train  was  in  motion.  Upon  the 
submission  of  the  case,  counsel  for  the  railway  company  sought 
to  have  the  court  restrict  the  jury  to  a  consideration  of  that  one 
ground  of  negligence,  by  an  offered  instruction  (D7),  but  the 
court  refused  the  instruction  as  offered,  modified  it  to  such  an 
extent  as  to  submit  to  the  jury  the  two  charges  of  negligence 
contained  in  the  complaint,  and  then,  in  instruction  No.  12,  told 
the  jury  that  in  order  for  plaintiff  to  recover  it  was  only  neces- 
sary for  him  to  establish,  by  a  preponderance  of  the  evidence, 
either  one  of  the  acts  of  negligence  alleged  in  the  complaint ;  in 
other  words,  the  trial  court  submitted  the  cause  upon  the  theory 
that  proof  of  negligence  in  opening  the  vestibule  door,  or  proof 
of  negligence  in  forcing  plaintiff  from  the  car,  was  sufficient  to 
justify  a  recovery  by  the  plaintiff.  It  is  impossible  to  determine 
upon  which  of  these  two  charges  of  negligence  the  jury  founded 
its  verdict;  but  as  we  have  said  above,  the  plaintiff  cannot  be 
heard  to  say  that  in  complying  with  his  request  and  opening  the 
door,  the  agents  of  the  railway  company  were  negligent.  It  was 
error  to  refuse  offered  instruction  D7  as  presented ;  and  in  sub- 
mitting both  charges  of  negligence  to  the  jury,  the  trial  court 
adopted  an  erroneous  theory  of  the  case  to  the  prejudice  of  the 
appellant. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  lILk,  Justice  Smith  concur. 

Mb.  Justice  Holloway:  In  addition  to  what  is  said  above  as 
the  conclusion  of  the  court,  I  am  of  the  opinion  that  the  evidence 
is  entirely  insufficient  to  support  either  charge  of  negligence  and 
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that  the  motion  for  nonsuit  should  have  been  granted.  So  far 
as  disclosed  by  the  record,  no  one  saw  the  plaintiff  pushed, 
crowded  or  forced  from  the  car.  He  testified  that  he  received 
a  blow  in  the  back  which  threw  him  from  the  car  and  caused 
his  injury ;  but  he  did  not  see  the  blow  struck  and  does  not  know 
who  it  was  that  administered  the  force.  Even  a  railway  com- 
pany ought  not  to  be  mulcted  in  damages  without  proof  of 
wrongdoing,  merely  because  no  one  else  can  be  found  upon  whom 
to  fix  liability.  By  a  process  of  elimination,  counsel  for  plain- 
tiff seek  to  draw  the  inference  that  it  must  have  been  the  brake- 
man  who  caused  plaintiff's  fall;  but  the  circumstances  from 
which  the  inference  is  sought  to  be  drawn  are  so  intangible  that 
at  best  they  produce  nothing  more  than  a  bare  scintilla  of  evi- 
dence, and  that  is  not  sufficient  to  support  a  judgment.  {Pierce 
V.  Great  Falls  &  C.  By.  Co.,  22  Mont.  445,  56  Pac.  867.)  In 
order  to  support  a  judgment  there  must  be  substantial  evidence 
of  every  fact  necessary  to  a  recovery.  Mere  conjectures  or  specu- 
lations are  not  sufficient.  (Watson  v.  Colusa-Parrot  Jf.  dt  M. 
Co.,  31  Mont  513,  79  Pac.  14.) 


BEID.  Appellant,  v,  HENNESSY  CO.  et  al..  Respondents. 

(No.  3,166.) 
(Submitted  May  2,  1912.    Decided  Maj  9,  1912.) 

[124  Pac.  273.] 

Assignment  of  Wages — Bights  of  Assignor — Misjoinder  of  Par" 
ties — Of  Causes  of  Action. 

ABsignment  of  Wages — Rights  of  Assignor. 

1.  Assignment  of  his  wages  as  security  for  merchandise  purchased  or 
to  be  purchased  did  not  deprive  plaintiff  assignor  of  his  title  to  the 
balance  due  him  after  deducting  the  amount  of  credit  extended,  or  dis- 
qualify him  from  prosecuting  an  action  therefor  in  his  own  name;  and 
the  fact  that  plaintiff's  employer  had  wrongfully  paid  such  balance  to 
another  did  not  discharge  it  from  liability,  nor  give  plaintiff  a  cause 
of  action  against  the  person  to  whom  it  had  been  so  paid* 
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Pleading  and  Practice — ^Parties — Miejoinder— Who  may  Baise  Question. 
2.     Only  the  party  who  iB  improperly  joined  can  raise  the  question  of 
misjoinder. 

Same — Causes  of  Action — Misjoinder. 

9.  To  constitute  a  misjoinder  of  causes  of  action,  there  must  be  a 
statement  of  two  or  more  good  causes  of  action;  hence  there  was  no 
misjoinder  where  the  complaint,  while  stating  a  cause  of  action  against 
one  defendant,  failed  to  do  so  against  the  other. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  James  Reid  against  the  Hennessy  Company  and 
others.  From  a  judgment  in  favor  of  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

Mr.  Alexander  Mackel,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Messrs.  Nolan  dt  Donovan,  submitted  a  brief  in  behalf  of 
Bespondents;  Mr.  T,  F.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  money  due  for  work  and 
labor  performed.  The  complaint  alleges  that  during  October, 
November  and  December,  1909,  plaintiff  worked  for  the  defend- 
ant Anaconda  Copper  Mining  Company  and  earned  in  such  em- 
ployment $290;  that  in  order  to  secure  credit  for  merchandise 
which  he  needed,  he  assigned  his  claim  to  the  defendant  Hen- 
nessy Mercantile  Company,  with  the  understanding  that  when 
the  money  was  collected,  the  mercantile  company  should  deduct 
the  amount  of  credit  extended  and  pay  over  to  plaintiff  the 
balance;  that  plaintiff  received  but  three  dollars  on  account 
of  credit  extended  to  him,  but  that  defendant  Anaconda  Copper 
Mining  Company  and  defendant  Hennessy  Mercantile  Company 
each  refuses  to  pay  to  him  any  sum  whatever.  It  is  further 
alleged,  upon  information  and  belief,  that  the  defendant  Ana- 
conda Copper  Mining  Company  has  paid  the  money  over  to 
defendant  Hennessy  Company,  and  that  the  Hennessy  Company 
refuses  to  pay  the  same  or  any  part  thereof  to  plaintiff.    Each 
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of  the  defendants  appeared  separately  by  demurrer.  The  de- 
murrers are  in  all  respects  similar.  Each  demurrer  ia  general 
and  special,  and,  in  addition  to  challenging  the  sufSciency  of  the 
complaint,  attempts  to  attack  it  upon  the  ground  of  misjoinder 
of  parties  and  misjoinder  of  causes  of  action.  The  district 
court  sustained  the  demurrer  by  the  defendant  Hennessy  Mer- 
cantile Company  and  the  demurrer  of  the  defendant  Anaconda 
Copper  Mining  Company,  and  overruled  the  demurrer  inter- 
posed by  defendant  Hennessy  Company.  Plaintiff,  refusing  to 
amend  or  plead  further,  suffered  judgment  to  be  entered  in 
favor  of  defendants  Hennessy  Mercantile  Company  and  Ana- 
conda Copper  Mining  Company,  and  has  appealed.  The  defend- 
ant Hennessy  Company  answered  and  the  cause  came  on  for 
trial,  but  upon  objection  the  court  refused  to  permit  plaintiff 
to  introduce  any  evidence  as  against  the  defendant  Hennessy 
Company,  upon  the  ground  that  the  complaint  does  not  state  a 
cause  of  action  as  against  that  defendant.  Thereupon  judg- 
ment was  entered  in  favor  of  defendant  Hennessy  Company 
also,  and  the  plaintiff  has  appealed.  The  only  questions  pre- 
sented arise  upon  the  complaint  itself. 

1.  That  the  complaint  states  a  cause  of  action  in  favor  of 
plaintiff  and  against  the  defendant  Anaconda  Copper  Mining 
[1]  Company  for  wages  due  is  not  open  to  dispute.  The  mere 
fact  that  plaintiff  assigned  his  claim  to  the  defendant  Hennessy 
Mercantile  Company,  as  security  for  merchandise  purchased  or 
to  be  purchased,  did  not  deprive  the  plaintiff  of  his  title  to  the 
money  due  him  or  disqualify  him  from  prosecuting  an  action 
therefor  in  his  own  name.  The  complaint  alleges  facts  sufficient 
to  show  that  the  Hennessy  Mercantile  Company  has  an  equitable 
interest  in  the  claim,  to  the  extent  of  credit  furnished  to  plain- 
tiff, and  therefore  that  company  was  properly  made  a  party 
defendant,  to  the  end  that  a  complete  determination  of  the 
controversy  be  had  in  one  action.  (Rev.  Codes,  sec.  6488.)  The 
complaint  does  not  state  a  cause  of  action  against  the  defend- 
ant Hennessy  Company,  and  the  trial  court  ruled  properly  upon 
the  objection  to  the  introduction  of  evidence.     There  is  not  any 
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privity  whatever  shown  between  plaintiff  and  the  Hennessy 
Company.  The  fact  that  the  Anaconda  Copper  Mining  Com- 
pany wrongfully  paid  the  money  to  the  Hennessy  Company 
does  not  discharge  the  former  defendant  or  give  to  plaintiff  a 
cause  of  action  against  the  latter.  The  question  was  set  at  rest 
in  this  state  by  the  decision  in  Whipps  v.  Lowney,  42  Mont. 
546,  113  Pac.  750. 

There  is  not  any  attempt  made  to  state  a  cause  of  action  as 
against  the  Hennessy  Mercantile  Company;  but,  as  said  above, 
that  company  was  properly  made  a  party  defendant;  and  so 
far  as  the  general  demurrer  of  the  Anaconda  Copper  Mining 
Company  or  the  general  demurrer  of  the  Hennessy  Mercantile 
Company  is  concerned,  it  should  have  been  overruled. 

2.  The  so-called  special  demurrers  are  not  available  to  any  of 
[2]  the  defendants.  The  demurrer  of  the  Hennessy  Mercan- 
tile Company  attacks  the  complaint,  not  upon  the  ground  that 
it  was  improperly  joined,  but  upon  the  ground  that  the  Hen- 
nessy Company  and  the  Anaconda  Copper  Mining  Company  are 
not  properly  united  with  it  in  the  action  as  between  it  and  the 
plaintiff.  Likewise  the  demurrer  by  the  Anaconda  Copper  Min- 
ing Company  proceeds  only  upon  the  ground  that  as  between 
the  plaintiff  and  it,  neither  the  Hennessy  Mercantile  Company 
nor  the  Hennessy  Company  is  a  necessary  or  proper  party ;  and 
the  demurrer  of  the  Hennessy  Company  is  subject  to  the  same 
criticism.  It  is  elementary  that  one  defendant  cannot  raise  an 
objection  of  this  character  in  favor  of  another  defendant.  It 
is  only  the  party  himself  who  is  improperly  joined  who  can 
raise  the  question  of  misjoinder.  (Cummings  v.  Reins  Copper 
Co.,  40  Mont.  599,  107  Pac.  904;  Bliss  on  Code  Pleading,  sec. 
411;  30  Cyc.  140.)  The  several  demurrers  for  misjoinder  of 
parties  should  have  been  overruled. 

3.  It  is  earnestly  insisted  by  counsel  for  respondents  that 
the  complaint  does  not  state  a  cause  of  action  in  favor  of 
plaintiff  and  against  the  defendant  Hennessy  Company,  and 
with  this  we  agree.  But  they  also  insist,  with  equal  earnest- 
!iess,  that  there  is  a  misjoinder  of  causes  of  action.    As  said 
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[3]  before,  there  is  not  any  attempt  to  state  a  cause  of  actioa 
against  the  Hennessy  Mercantile  Company;  so  that,  if  there  is 
a  misjoinder  of  causes  of  action,  it  arises  from  the  fact  that  a 
cause  of  action  against  the  Anaconda  Copper  Mining  Company, 
for  wages  due,  is  joined  with  some  cause  of  action  against  the 
Hennessy  Company.  But  the  complaint  fails  to  istate  a  cause 
of  action  against  the  Hennessy  Company,  and  it  follows,  as 
of  course,  that  there  cannot  be  a  misjoinder.  A  statement  of 
one  cause  of  action,  united  with  allegations  which  do  not 
amount  to  a  statement  of  a  different  cause  of  action,  cannot 
constitute  a  misjoinder.  From  the  very  nature  of  things,  to 
constitute  a  misjoinder  there  must  be  two  or  more  causes  of 
action  stated.  In  28  Cyc.  389,  the  rule  is  announced  as  fol- 
lows: ''The  pleading  must  contain  a  complete  statement  of  two 
or  more  good  causes  of  action  to  present  a  question  of  joinder. 
The  use  of  ambiguous  expressions  which  point  to  a  cause  of 
action  other  than  that  well  stated,  or  which  may  be  rejected  as 
surplusage,  is  not  suflScient.  Hence  where  but  one  cause  of 
action  is  alleged  against  one  of  defendants,  and  no  cause  of 
action  is  alleged  against  the  remaining  defendants,  there  is  no 
misjoinder."  Upon  principle  the  same  rule  is  announced  by 
this  court  in  Cohen  v.  Clark,  44  Mont.  151,  119  Pac.  775. 

The  judgment  in  favor  of  defendant  Hennessy  Company  is 
affirmed.  The  judgment  in  favor  of  defendants  Hennessy  Mer- 
cantile Company  and  Anaconda  Copper  Mining  Company  is 
reversed,  and  the  cause  is  remanded  with  directions  to  overrule 
the  demurrer  interposed  by  each  of  those  defendants.  Each 
party  prevailing  in  this  court  will  recover  his  costs, 

Mb.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Smfth:  I  dissent  from  that  portion  of  the  fore- 
going opinion  which  imposes  upon  the  appellant  any  of  the  costs 
of  appeaL 
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EOHRS  BT  Aii.,  Appellants,  v.  SMITH  bt  al..  Defendants  | 

BOARDMAN,  Appellant. 

(No.  3,135.) 
(Submitted  May  1,  1912.    Decided  Maj  10, 1912.) 

[124  Pac.  275.] 

Negotiable  Instruments — Law  Ooverning — Who  not  Liable, 

Promissory  Notes — ^Who  not  Liable. 

1.  Under  section  5866,  Beyised  Codes,  a  person  whose  name  does  not 
appear  on>a  promissory  note  is  not  liable  thereon. 

Same. 

2l  Defendant  S.  alleged  in  his  answer  that  in  making  and  delivering 
notes  signed  by  him  individually,  payment  of  which  plaintiffs  sought 
to  enforce,  he  acted  as  the  agent  of  B.,  and  that  this  fact  was  known 
to  plaintiffs.  B.  was  joined  as  defendant  and  judgment  rendered  hold- 
ing him  liable  as  primary  debtor  and  3.  as  secondary  debtor.  Held, 
error,  under  section  5-866,  Revised  Codes,  nothing  appearing  on  the  in- 
struments indicating  UabiUty  on  the  part  of  any  person  other  than  8. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge, 

Action  by  Conrad  Kohrs  and  John  Bielenberg  against  Clyde 
C.  Smith  to  enforce  payment  of  promissory  notes.  J.  M. 
Boardman,  made  codefendant  on  motion  of  defendant  Smith,  as 
well  as  plaintiffs,  appeal  from  that  part  of  the  judgment, 
holding  Boardman  as  primary  debtor  and  defendant  Smith  as 
secondary  debtor.    Beversed  with  directions. 

Statement   of   the   Case   bt    the   Judge   Delivebinq   the 

Opinion. 

This  is  an  action  to  enforce  the  payment  of  two  promissory 
notes,  identical  in  terms  except  as  to  date,  a  copy  of  one  of 
which  is  as  follows: 
**  $1500.00  Helena,  Montana,  April  26,  1905. 

"One  year  after  date  for  value  received  I  promise  to  pay  to 
the  order  of  Kohrs  &  Bielenberg  Fifteen  Hundred  Dollars  in 
currency  of  the  United  States,  negotiable  and  payable  at  the 
office  of  Kohrs  &  Bielenberg,  Deer  Lodge,  Mont.,  with  interest 
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before  and  after  maturity  at  the  rate  of  seven  per  cent,  per 
annum  from  date  until  paid.  The  makers  and  indorsers  hereby 
waive  presentment,  demand,  protest  and  notice  thereof;  and 
agree  to  pay  reasonable  attorney's  fees  in  ease  of  suit  on  this 
note.  [Signed]  Clyde  C.  Smith";  and  to  foreclose  a  pledge 
on  thirty  shares  of  the  capital  stock  of  the  lilontana  Anchor 
Tence  Company,  a  corporation,  which  were  hypothecated  as 
collateral  to  secure  the  payments  of  the  notes.  The  defendant 
Smith  filed  an  answer  in  which  he  admitted  all  of  the  allega- 
tions of  the  complaint,  and  alleged  that  in  making  and  deliver- 
ing said  notes,  and  in  assigning  and  transferring  said  stock,  he 
was  acting  as  the  agent  of  one  J.  M.  Boardman,  and  this  fact 
was  known  to  the  plaintiffis.  After  the  filing  of  the  answer,  a 
motion  was  made  in  behalf  of  defendant  Smith  to  have  Board- 
man  made  a  party  defendant  in  the  action.  The  trial  court 
granted  the  motion,  and  Boardman  appeared  and  filed  an  answer 
denying  that  defendant  Smith  was  acting  as  his  agent.  A  trial 
was  had  and  the  promissory  notes  referred  to  in  the  complaint 
were  offered  and  received  in  evidence,  without  objection,  as  was 
also  the  certificate  of  stock  with  the  assignment  and  transfer 
thereon,  made  by  defendant  Smith.  The  cause  was  tried  before 
the  court  and  a  jury.  A  special  verdict  was  returned,  by  which 
the  jury  found  (1)  that  the  defendant  Smith  in  making  and 
delivering  said  promissory  notes  was  acting  as  the  agent  for 
Boardman.  Judgment  was  rendered  in  favor  of  plaintiffs  and 
against  the  defendants,  directing  a  sale  of  said  stock  and  the 
application  of  the  proceeds  remaining  after  the  payment  of 
costs  and  expenses  of  sale,  to  the  satisfaction  of  such  judgment. 
It  further  provided  that  after  the  application  of  the  proceeds 
of  the  sale  of  the  stock  to  the  judgment,  if  there  remained  any 
portion  of  said  judgment,  the  plaintiffs  should  have  execution 
against  the  defendant  Boardman  as  primary  debtor,  and  against 
defendant  Smith  as  secondary  debtor.  Both  the  plaintiffs  and 
the  defendant  Boardman  are  objecting  to  that  part  of  the  judg- 
ment against  defendant  Boardman,  and  are  each  appealing. 
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Messrs.  Ounn,  Rasch  &  EM,  and  Mr.  W.  W.  Patterson,  for 
Appellants,  submitted  a  brief;  Mr.  M.  8.  Ounn  argued  the 
cause  orally. 

In  14  Encyclopedia  of  Pleading  and  Practice,  pages  461  to 
462,  the  author,  in  speaking  of  parties  defendant  in  actions 
upon  negotiable  instruments,  says:  ^'Persons  not  parties  to  the 
instrument  cannot  be  joined  as  defendants  in  an  action  thereon ; 
and  of  course  the  nonjoinder  of  such  persons  cannot  be  suc- 
cessfully set  up  by  the  defendant."  (See,  also.  Bankers^ 
National  Bank  v.  Security  Truest  Co.,  19  S.  D.  418,  103  N.  W. 
654 ;  Cooper  v.  Oerman  National  Bank,  9  Colo.  App.  169,  47  Pac. 
1041 ;  Heaton  v.  Lynch,  11  Ind.  App.  408,  38  N.  E.  224 ;  Chap- 
man V.  Forbes,  123  N.  Y.  532,  26  N.  E.  3 ;  Bauer  v.  Dewey,  166 
N.  T.  402,  60  N.  E.  30;  Carroll  v.  Fethers,  82  Wis.  67,  51  N.  W. 
1128;  Merchants'  Trust  Co.  v.  Bent  el,  10  Cal.  App.  75,  101  Pac. 
31.)  In  the  first  three  cited  cases  the  facts  were  almost  iden- 
tical with  the  facts  in  the  case  at  bar.  In  each  of  them  appli- 
cation was  made  for  an  order  making  persons,  other  than  those 
appearing  upon  the  notes  sued  upon,  parties  defendant,  and 
in  each  of  them  it  was  held  that  the  court  had  no  power  or 
authority  to  make  such  order. 

The  court  erred  in  rendering  judgment  against  the  defendant 
Boardman.  In  7  Cyc.  549,  it  is  said:  ''Where  the  maker  of  a 
note  executes  it  by  his  agent,  it  is  not  necessary  that  the  agent's 
name  or  authority  to  act  should  appear ;  but  the  principal's  name 
should  appear,  and  if  it  does  not,  the  agent  is  individually  liable 
as  maker,  although  the  payee  knows  him  to  be  acting  merely 
as  agent  and  the  name  of  the  principal  was  disclosed,  although 
the  instrument  was  given  in  the  principal's  business  and  the  con- 
sideration was  beneficial  to  him,  notwithstanding  a  direction  in 
the  instrument  to  charge  to  the  principal's  account,  and  although 
the  agent  was  authorized  by  the  principal,  and  the  principal 
is  not  liable  on  the  paper,  notwithstanding  the  agent  acted  by 
authority."  The  rule  thus  laid  down  applies  notwithstanding 
the  fact  that  the  plaintiffs  are  the  payees  of  the  notes.  {Hobson 
Y.  Hassett,  76  Cal.  203,  9  Am.  St.  Bep.  193,  18  Pac.  320j[  Nash 
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V.  Towne,  5  Wall.  (U.  S.)  689,  18  L.  Ed.  527;  Cragin  v.  LoveU, 
109  U.  S.  194,  27  L.  Ed.  903 ;  Sparks  v.  Despatch  Transfer  Co,, 
104  Mo.  531,  24  Am.  St.  Rep.  351,  12  L.  R.  A.  714,  15  S.  W. 
417;  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101;  Locomotive 
&  Machine  Works  v.  Moragne,  119  Ala.  80,  24  South.  834; 
Tannatt  v.  Rocky  Mt.  National  Bank,  1  Colo.  278,  9  Am.  Rep. 
156;  Kean  v.  Davis,  20  N.  J.  L.  425;  Bradlee  v.  Boston  Glass 
Manufactory,  16  Pick.  (Mass.)  347;  NewJtaU  v.  Dunlap,  14  Me. 
180,  31  Am.  Dec.  45 ;  Hypes  v.  Oriffin,  89  111.  134,  31  Am.  Rep. 
71;  Caphart  v.  Dodd,  3  Bush  (Ky.),  584,  96  Am.  Dec.  258; 
Nunnemacher  v.  Poss,  116  Wis.  444,  92  N.  W.  375.) 

Messrs.  Walsh  dk  Nolan,  for  Respondent,  submitted  a  brief; 
Mr.  C.  B.  Nolan  argued  the  cause  orally. 

The  first  question  that  arises  is  whether  or  not,  the  notes 
being  signed  by  defendant  Smith  without  qualification,  it  would 
be  competent,  as  against  the  payee,  to  show,  not  for  the  purpose 
of  escaping  liability,  but  for  the  purpose  of  showing  that  he 
had  no  interest  in  the  transaction  at  all,  that  he  executed  the 
notes  solely  for  the  accommodation  of  Mr.  Boardman,  who 
was  the  real  party  to  the  transaction.  If  allowed  to  do  this, 
then  undoubtedly  it  was  competent  to  make  Boardman  a  party 
for  the  purpose  of  having  the  judgment  provide  for  its  satis- 
faction in  the  first  place  out  of  his  property.  To  this  point  we 
cite  Wigmore  on  Evidence,  sec.  2438;  Barbre  v.  Qoodale,  28 
Or.  465,  38  Pac.  67,  43  Pac.  378;  Pruitt  v.  Jones  (Tex.  Civ. 
App.),  36  S.  W.  503.  As  to  the  propriety  of  bringing  in  par- 
ties so  as  to  finally  adjudicate  the  matters  involved,  we  quote 
the  following  from  the  decision  of  the  court,  in  the  case  of 
Skipwith  V.  Hurt,  94  Tex.  322,  60  S.  W.  425:  *'The  general 
doctrine  of  our  courts  is  that  the  rights  of  all  parties  in  the 
subject  of  litigation  may  and  should  be  settled  in  one  suit, 
within  the  limitation  that  parties  cannot  be  so  introduced  as 
to  prejudice  the  rights  of  those  who  have  already  commenced 
the  litigation."  {Philadelphia  Underwriters  v.  Ft.  Worth  dt 
D.  C.  Ry.  Co.,  31  Tex.  Civ.  App.  104,  71  S.  W.  419.^ 
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But  it  is  said  in  this  case  that  we  have  negotiable  promissory 
notes  involved,  and  that  the  rules  above  outlined  as  to  this  class 
of  instruments  have  no  application.  We  cannot  assent  to  this 
claim.  In  the  case  of  Higgins  v.  Bidgway,  153  N.  Y.  130,  47 
N.  E.  32,  the  facts  disclose  that  when  the  note  was  given,  the 
maker  was  informed  that  he  would  incur  no  risk  in  giving  the 
note,  and  that  he  would  not  be  held  on  it.  This  evidence  was 
deemed  competent.  In  the  case  of  Breneman  v.  Fumiss,  90  Pa. 
186,  35  Am.  Rep.  651,  the  supreme  court  of  Pennsylvania  held 
that  in  an  action  by  the  holder  against  the  indorser  of  a 
check,  evidence  is  competent,  not  only  that  the  defendant  in- 
dorsed upon  the  express  agreement  of  the  holder  that  he  would 
not  be  liable,  but  of  all  the  circumstances  under  which  the 
indorsement  was  made,  and  that  it  was  at  the  request  and  for 
the  mere  accommodation  of  the  holder.  To  the  same  effect  see 
Taylor  v.  French,  2  Lea  (Tenn.),  257,  31  Am.  Rep.  609;  Mc- 
Farland  v.  Sikes,  54  Conn.  250,  1  Am.  8t.  Rep.  Ill,  7  Atl.  408 ; 
Harris  v.  Brooks,  21  Pick.  (Mass.)  195,  32  Am.  Dec.  254; 
Exchange  Bank  v.  Hubbard,  62  Fed.  112,  10  C.  C.  A.  295. 

HONORABLE  W.  R.  C.  STEWART,  Judge  of  the  Ninth 
Judicial  District,  sitting  in  place  of  the  Chief  Justice,  disquali- 
fied, delivered  the  opinion  of  the  court. 

Section  5866  of  the  Civil  Code,  which  is  a  part  of  the 
[1]  Negotiable  Instrument  Act  of  the  laws  of  the  state  of 
Montana,  provides:  '^No  person  is  liable  on  the  instrument 
whose  signature  does  not  appear  thereon,  except  as  herein  other- 
wise expressly  provided.  But  one  who  signs  in  a  trade  or  as- 
sumed name  will  be  liable  to  the  same  extent  as  if  he  had 
signed  in  his  own  name."  This  section  of  our  Negotiable  Instru- 
ment Act  is  uniform  with,  and  contained  in,  the  laws  of  thirty- 
eight  states  of  the  Union,  and  is  the  result  of  an  effort  directed 
by  the  American  Bar  Association  to  bring  about  uniformity  of 
the  laws  on  this  subject,  a  history  of  which  effort  may  be  found 
in  Part  III  of  Ogden  on  Negotiable  Instruments.  The  same 
general  rule  is  stated  in  2  Clark  &  Skyles  on  the  Law  of  Agency, 
section  575,  as  follows: 
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''It  is  also  a  well-settled  rule  that  only  such  persona  are 
liable  on  a  negotiable  instrument  as  are  named  or  described 
therein;  or,  in  other  words,  a  negotiable  instrument  is  binding 
on  the  person  only  by  whom  it  is  signed.  If  an  agent  is  author- 
ized to  make,  draw,  accept,  or  indorse  a  negotiable  bill  or  note, 
in  order  that  it  may  be  binding  on  the  principal,  he  must  either 
sign  the  principal's  name,  or  must  make  it  appear  in  some 
way  from  the  face  of  the  instrument  that  it  was  executed  for 
him;  and  if  instead  of  doing  so  he,  innocently  or  intentionally, 
makes  it  appear  that  he  himself  is  the  party  to  the  instrument,  it 
will  be  binding  on  him  alone.  When,  therefore,  an  agent  makes, 
indorses  or  accepts  a  negotiable  instrument  in  his  own  name, 
he  is  personally  liable  thereon,  although  he  may  have  acted 
in  good  faith  and  may  have  disclosed  the  fact  of  his  agency  or 
the  name  of  his  principal;  and  parol  evidence  is  inadmissible 
for  the  purpose  of  charging  another  or  relieving  the  agent  from 
liability  on  such  instrument.'* 

The  same  rule  is  stated  in  1  Daniel  on  Negotiable  Instru- 
ments, section  303,  which  reads  as  follows:  **No  party  can  be 
charged  as  principal  upon  a  negotiable  instrument  unless  his 
name  is  thereon  disclosed.  The  reason  of  this  rule  is  that  each 
party  who  takes  a  negotiable  instrument  makes  his  contracts 
with  the  parties  who  appear  on  its  face  to  be  bound  for  its 
pa3anent;  it  is  'a  courier  without  luggage,'  whose  countenance 
is  its  passport;  and  in  suits  upon  negotiable  instruments,  no 
evidence  is  admissible  to  charge  any  person  as  a  principal  party 
thereto,  unless  his  name  in  some  way  is  disclosed  upon  the  in- 
strument itself;  although  upon  other  written  contracts,  not  nego- 
tiable, it  is  often  competent  to  show  that,  although  signed  in 
the  name  of  the  agent  only,  they  were  executed  in  the  business 
of  the  principal,  and  with  the  intent  that  he  should  be  bound." 
To  the  same  effect  is  the  case  of  New  York  Life  Ins.  Co.  v. 
Martindale,  75  Kan.  142,  121  Am.  St.  Eep.  362,  12  Ann.  Cas. 
677,  21  L.  B.  A.,  n.  s.,  1045,  88  Pac.  559 ;  1  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  1141. 

Since  the  adoption  of  our  Negotiable  Instrument  Act  the 
supreme  court  of  Washington^  in  Seattle  Shoe  Co.  v.  Padcard^ 
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43  Wash.  527,  86  Pac.  845,  has  construed  the  Act  as  follows: 
*'But,  outside  of  the  authorities  which  have  been  cited  in  this 
case,  our  own  statutes  settle  the  status  of  the  parties  to  a  trans- 
action of  this  kind.  Chapter  149,  found  on  page  340  et  seq. 
of  the  Laws  of  1899,  a  chapter  relating  to  negotiable  instru- 
ments, undertakes  to  establish  the  law  of  this  state  in  relation 
thereto.  Section  18  (page  345)  provides:  'No  person  is  liable 
on  the  instrument  whose  signature  does  not  appear  thereon 
except  as  therein  otherwise  expressly  provided.'  It  will  be  ob- 
served that  this  is  an  action  upon  the  draft,  and  it  will  be 
further  observed  that  the  signature  of  the  respondents  does  not 
appear  upon  said  draft,  and  no  liability  of  the  respondents  can 
therefore  attach  unless  the  liability  is  otherwise  expressly  pro- 
vided in  the  Act,  and  no  such  express  provision  can  be  found. '* 

It  will  be  noted  that  there  is  nothing  about  the  notes  in 
[2]  question  here  to  indicate  a  liability  on  the  part  of  any 
other  person  than  defendant  Smith,  who  signed  the  same. 
Therefore  the  judgment,  so  far  as  it  fixes  the  liability  against 
the  defendant  Boardman,  is  erroneous  under  the  statute,  and 
shoidd  be  revised  so  as  to  bind  the  defendant  Smith  alone. 

The  judgment  is  therefore  reversed,  and  the  trial  court  is 
directed  to  enter  judgment  for  the  plaintiffs  for  the  amount  of 
the  notes  against  the  defendant  Clyde  C.  Smith  alone,  and  for 
the  sale  of  the  pledged  stock. 

Beversed,  with  directions. 

Ms.  JUSTICE  Smith  and  Mr.  Justice  Holloway  concur. 

Behearing  denied  June  4, 1912. 
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MASON,  Appbllant,  v.  NOETHERN  PACIFIC  RAILWAY 

CO.  ET  AL.,  Respondents. 

(No.  3,138.) 

(Submitted  Mhj  21,  1913.    Decided  Maj  27,  1012.) 

[1»  Pac  271.] 

Personal  Injuries — Bailroad  Crossings — Minora — Duty  to  Look 

and    lAsten — Contributory    Negligence — Jury — Disregard    of 

liistruciions — Verdict  Against  Law — New  Trial, 

PenoDAl  iDJuries — Railroad  Crosiing* — IGnori — Duty  to  Look  and  Tiisten. 

1.  Aa  inBtructioB  given  in  an  action  by  a  minor  to  recover  damagea 
from  a  railroad  company  for  injuriea  Bustained  by  being  struck  by  a 
train  irMle  crossing  a  railroad  track  in  a  buggy,  that  a  child  is  bound 
to  eicerciM  only  the  care  of  those  of  his  own  age  end  understanding,  and 
that  if  plaintiff  did  so  she  waj  not  guilty  of  eantributoiy  negligeuee, 
correctly  atated  the  law. 

2.  Instructions  which  mads  it  tbe  duty  of  plaintiff  in  approaching  a 
railroad  track  for  the  purpose  of  croaeing  the  same  to  keep  a  constant 
lookout  iu  both  directions,  and  to  stop,  if  necessary,  and  look  for  a 
tmin  at  th«  last  available  point  ami  at  the  la>t  moment  of  time  before 
croBsirg,  held  to  have  impoaed  too  great  a  burden  upon  her;  all  ebe  ma 
required  to  do  was  to  exercise  jreasonable  care  for  her  own  safety. 

Game — Jury — Disregard  of  Instructions — Verdict  Against  law — New  Trial. 

3.  Where  tbe  jury  manifestly  disregarded  (erroneous)  instructions 
which,  if  heeded,  would,  under  the  testimony,  have  resulted  in  a  fluding 
* —  •!"* — •'^nt  railroad  company,  their  verdict  in  favor  of  plaintiff  was 

,  and  an  order  granting  a  new  trial  was  proper. 

m  District  Court,  Yellowstone  County;  George  W. 


Myrta  F.  Mason,  by  Joseph  E.  Mason,  her  gaardian 
linst  the  Northern  Pacific  Railway  Company  and 
Igment  for  plaintiff.  From  an  order  granting  de- 
tion  for  a  new  trial  she  appeals.     Affirmed. 

Reynolds,  for  Appellant,  submitted  a  brief  and 
luse  orally. 

irson  has  stopped,  looked  and  listened  for  the  ap- 
train  at  a  certain  point  reasonably  calculated  to 
)ortunity  of  determining  whether  or  not  it  is  safe 
jossing,  and  thereafter  continues  to  listen  until  be 
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reaches  the  track,  then  it  is  a  question  of  fact  for  the  jnry 
whether  or  not  he  has  exercised  ordinary  care  in  selecting  the 
place  from  which  to  look.  (Oreenwaldt  v.  L,  S.  &  M,  8,  By. 
Co.,  165  Ind.  219,  73  N.  E.  910,  74  N.  E.  1081;  MaloU  v. 
Hawkins,  159  Ind.  127,  63  N.  E.  308 ;  Missouri,  K.  &  T.  By.  Co. 
V.  Oslin,  26  Tex.  Civ.  App.  370,  63  S.  W.  1039 ;  Galveston  E.  & 
H.  By,  Co.  V.  Eaten  (Tex.  Civ.  App.),  44  S.  W.  562;  C.  C.  C. 
&  /.  By.  Co.  V.  Harrington,  131  Ind.  426,  30  N.  E.  37 ;  Sprague 
V.  N.  P.  By.  Co.,  40  Mont.  481,  107  Pac.  412.) 

The  foregoing  statement  is  made  upon  the  theory  that  plain- 
tiff and  her  brother,  who  were  children,  should  be  held  to  the 
same  degree  of  care  as  would  be  required  of  adult  persons  under 
similar  circumstances.  Plaintiff  contends,  however,  that  it  would 
be  too  harsh  to  apply  this  rule  to  the  case  at  bar.  ''It  may  be 
stated  as  a  rule  sanctioned  by  many  cases  that  the  measure  of 
responsibility  of  a  person  of  immature  years  for  contributory 
negligence  is  regarded  as  the  average  capacity  of  others  of  the 
same  age,  intelligence  and  experience,  and  this  is  to  be  consid- 
ered with  reference  to  the  character  of  the  danger  to  which  he 
is  exposed."  (White's  Supplement  to. Thompson  on  Negligence, 
sec.  309.)  A  child  is  held  only  to  exercise  of  such  a  degree  of 
care  as  is  reasonably  to  be  expected  of  children  of  his  age  and 
experience,  and  whether  or  not  in  any  particular  case  a  child 
has  been  guilty  of  contributory  negligence  is  a  question  of  fact 
for  the  jury  except  in  such  cases  in  which  the  child  is  of  so 
tender  years  that  negligence  cannot  be  imputed  to  him.  (WoZ- 
iers  V.  Denver  etc.  Light  Co.,  12  Colo.  App.  145,  54  Pac.  960; 
Lynchburg  Cotton  MUls  v.  Stanley,  102  Va.  590,  46  S.  E.  908 ; 
Mundhenke  v.  Oregon  City  Mfg.  Co.,  47  Or.  127,  1  L.  R.  A., 
N.  S.,  278,  81  Pac.  977 ;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Rep.  645 ;  Wright  v.  Detroit  etc.  By.  Co.,  77  Mich.  123,  43  N.  W. 
765;  Haycroft  v.  Lakeshore  etc.  B.  B.  Co.,  2  Hun  (N.  T.),  489; 
Daniels  v.  Clegg,  28  Mich.  32 ;  Siouz  City  etc.  By.  Co.  v.  Stout, 
17  Wall.  (U.  S.)  657,  21  L.  Ed.  745;  Tully  v.  Philadelphia  W. 
&  B.  By.  Co.,  2  Penne.  (Del.)  537,  82  Am.  St.  Rep.  425,  47 
Atl.  1019 ;  Elwood  Electric  Street  By.  Co.  v.  Boss,  26  Ind.  App. 
258,  58  N.  E.  535 ;  Bogers  v.  Samuel  Myerson  Printir^  Co.,  103 
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Mo.  App.  683,  78  S.  W.  79 ;  Christensen  v.  Orega^i  Short  Line 
Ry.  Co.,  29  Utah,  192,  80  Pac.  746 ;  Washington  etc.  v.  Quayle, 
95  Va.  741,  30  S.  E.  391;  Denison  etc.  Ry.  Co.  v.  Carter,  98 
Tex.  196,  107  Am.  St.  Rep.  626,  82  S.  W.  782 ;  Illinois  Central 
Ry.  Co.  V.  Johnson,  221  lU.  42,  77  N.  E.  592;  MitcheU  v.  lUinois 
Central  Ry.  Co.,  110  La.  630,  98  Am.  St.  Rep.  472,  34  South. 
714;  Quill  V.  South.  Pacific  Co.,  140  Cal.  268,  73  Pac.  991; 
Cooper  V.  Lakcshore  etc.  Ry.  Co.,  66  Mich.  261,  11  Am.  St.  R«p. 
482,  33  N.  W.  306 ;  Consolidated  Traction  Co.  v.  Scott,  58  N.  J. 
L.  682,  55  Am.  St.  Rep.  620,  33  L.  R.  A.  122,  34  Atl.  1094; 
Northern  Pac.  Ry.  Co.  v.  Heaton,  191  Fed.  24;  Pekin  v.  Mc- 
Mahon,  154  lU.  141,  45  Am.  St.  Rep.  114,  27  L.  R.  A.  206,  39 
N.  E.  484;  Lorence  v.  Ellensburg,  13  Wash.  341,  52  Am.  St 
Rep.  42,  43  Pac.  20;  Western  etc.  R.  R.  Co.  v.  Toung,  83  6a. 
512,  10  S.  E.  197.) 

In  the  light  of  the  foregoing  decisions,  which  represent  the 
view  of  the  courts  of  a  large  number  of  the  states  of  this  coun- 
try, it  would  seem  that  under  the  circumstances  of  this  case 
there  could  be  no  question  but  that  the  matter  of  the  alleged 
contributory  negligence  of  the  plaintiff  and  her  brother  should 
be  left  to  the  jury,  and  with  its  decision  the  court  should  not 
have  interfered. 

Messrs.  Ounn  &  Rasch,  and  Mr.  W.  W.  Patterson,  for  Re- 
spondents, submitted  a  brief;  Mr.  Patterson  argued  the  cause 
orally. 

If  the  brother  of  plaintiff,  ,who  was  driving,  was  guilty  of 
any  negligence,  it  is  imputable  to  plaintiff  {Whittaker  v.  City 
of  Helena,  14  Mont.  124,  43  Am.  St.  Rep.  621,  35  Pac.  904) ; 
and  it  was  as  much  the  duty  of  plaintiff  to  ascertain  if  a  train 
was  approaching  as  it  was  that  of  her  brother.  {Brommer  v. 
P.  A.  R.  R.  Co.,  179  Fed.  577,  29  L.  R.  A.,  N.  S.,  924,  103  C. 
C.  A.  135;  Farley  v.  Wilmington  etc.  R.  Co.,  3  Penne.  (Del.) 
581,  52  Atl.  543.) 

The  fact  that  plaintiff's  brother  looked  twice  before  crossing 
the  track,  once  when  240  yards  away,  and  the  other  time  when 
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200  feet  away,  can  avail  her  nothing,  for  it  was  their  duty  to 
have  looked  and  listened  at  a  place  where  such  acts  would  have 
been  eflfective.  {Sprague  v.  Northern  Pacific  Ry.  Co.,  40  Mont. 
481,  107  Pac.  412 ;  Hunter  v.  Montana  C.  By.  Co.,  22  Mont.  525, 
57  Pac.  140;  Green  v.  Los  Angeles  Tenmnal  Ry.  Co.,  143  Cal. 
31, 101  Am.  St.  Rep.  68,  76  Pac.  719 ;  Georgia  Ry.  Co.  v.  Forshee, 
125  Ala.  199,  27  South.  1010;  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Holland,  60  Kan.  209,  56  Pac.  6;  Cantrell  v.  Erie  R.  Co.,  64 
N.  J.  L.  277,  43  Atl.  881 ;  Washington  etc.  R.  Co.  v.  Lacey,  94 
Va.  460,  26  S.  E.  834;  Chicago  etc.  Ry.  Co.  v.  Wheelbarger, 
75  Kan.  811,  88  Pac.  532 ;  Vreeland  v.  C.  8.  &  M.  R.  Co.,  109 
Mich.  585,  67  N.  W.  905.)  In  this  case  the  situation  did  not 
call  for  the  exercise  of  any  judgment  in  selecting  one  of  two  or 
more  places  from  which  to  look  for  the  train  before  going  so 
close  to  the  track  as  to  be  unable  to  avoid  danger,  for  if  plaintiff 
or  her  brother  had  looked  at  any  point  in  approaching  the 
track,  the  train  could  have  been  seen  for  at  least  half  a  mile, 
and  when  they  were  from  within  twenty  to  thirty  feet  of  the 
track,  there  was  an  unobstructed  view  of  a  mile  and  a  half  or 
a  mile  and  three-quarters,  and  the  team  could  have  been  stopped 
with  safety  at  any  point  before  reaching  the  crossing. 

With  their  vision  cut  off  by  the  buggy  curtains  and  their  ears 
muffled,  plaintiff  and  her  brother  were  required  to  exercise  a 
higher  degree  of  care  than  would  ordinarily  be  required.  (33 
Cyc.  1025 ;  Aurelius  v.  Railway  Co.,  19  Ind.  App.  584,  49  N.  E. 
857;  Blauvelt  v.  Erie  R.  Co.  (N.  J.),  78  Atl.  1048;  see,  also, 
Pepper  v.  Southern  Pac.  Co.,  105  Cal.  389,  38  Pac.  974 ;  Houghs 
ton  V.  Chicago  G.  T.  Ry.  Co.,  99  Mich.  308,  58  N.  W.  314; 
Haas  V.  Grand  Rapids  &  Ind.  R.  Co.,  47  Mich.  401,  11  N.  W. 
216.) 

To  run  the  train  from  sixty  to  seventy  miles  an  hour  over  the 
crossing  in  question  was  not  negligence,  for  in  the  absence  of 
statute,  a  railroad  may,  under  ordinary  circumstances,  run  its 
trains  over  country  crossings  at  any  rate  of  speed  consistent  with 
the  safety  of  the  persons  and  things  in  its  charge.  (3  Elliott  on 
Railroads,  sec.  1160 ;  Lake  Shore  etc.  Ry.  Co.  v.  Barnes,  166  Ind. 
7,  3  L.  B.  A.,  n.  s.,  778,  76  N.  E.  629.^ 
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The  fact  that  plaintiff  was  a  minor  is  no  excuse  for  her 
negligence.  Both  she  and  her  brother  must  be  presumed  to 
know,  as  a  matter  of  law,  the  dangers  of  a  railroad  track. 
(Gehring  v.  Atlantic  City  R.  Co.,  75  N.  J.  L.  490,  14  L.  R.  A., 
n.  s.,  312,  68  Atl.  61;  Walker  v.  Wabash  B.  Co.,  193  Mo.  453, 
92  S.  W.  SS;Bourrett  v.  Chicago  etc.  Ry.  Co.  (Iowa),  121  N.  W. 
380;  Southern  Ry.  Co.  v.  Jones,  106  Va.  412,  56  S.  E.  155; 
Schaefert  v.  C.  M.  &  St.  P.  R.  Co.,  62  Iowa,  624,  17  N.  W.  893 ; 
Anderson  v.  Central  R.  Co.,  68  N.  J.  L.  269,  53  Atl.  391 ;  Shirk 
V.  Wabash  R.  Co.,  14  Ind.  App.  126,  42  N.  E.  656 ;  Studley  v. 
St.  Paid  etc.  R.  Co.,  48  Minn.  249,  51  N.  W.  115;  33  Cyc.  993.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  plaintiff  from  an  order  granting  a  new 
trial.  She  brought  her  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  the  negli- 
gence of  the  defendants  in  running  a  passenger  train  upon  and 
against  her  at  a  public  highway  railroad  crossing  in  Yellowstone 
county.  The  cause  was  tried  to  a  jury  which  rendered  a  verdict 
against  the  defendants.  On  their  motion  a  new  trial  was 
granted. 

The  facts  of  the  case  as  shown  by  plaintiff's  evidence  are 
substantially  these:  On  December  23,  1909,  when  sixteen  years 
of  age,  accompanied  by  her  brother  Joseph,  who  was  fifteen 
years  old,  she  started  from  her  home  about  twelve  miles  away, 
to  drive  to  the  city  of  Billings.  They  drove  a  gentle  team 
attached  to  a  top  buggy  with  the  curtains  down.  Joseph  did 
the  driving.  He  was  an  experienced  driver,  well  able  to  control 
the  team.  Plaintiff  wore  a  coat  with  a  fur  collar  and  a  scarf 
over  her  ears;  a  blanket  was  wrapped  around  them.  It  was  a 
cold  day.  Joseph  had  his  ears  muffled  by  the  flaps  of  his  cap. 
They  approached  the  railroad  track  from  the  west  at  an  angle 
of  about  forty-five  degrees.  They  could  see  the  track  east  of 
the  crossing  for  a  long  distance  without  difficulty,  but  in  order 
to  see  to  the  west  it  was  necessary  to  look  around  or  over  the 
side  curtain.    When  within  240  yards  of  the  track  they  stopped 
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to  adjust  the  blanket  and  at  the  same  time  Joseph  looked  around 
the  curtain  and  saw  no  indication  of  an  approaching  train.  Just 
after  they  had  passed  the  railroad  right  of  way  fence  they 
stopped  again  for  about  five  minutes  within  200  feet  of  the 
track.  When  they  first  stopped  Joseph  looked  around  the  cur- 
tain for  a  train  and  saw  none;  he  said  he  ''took  a  good  look." 
As  he  was  about  to  start  again  plainti£F  said  she  thought  she 
heard  a  train  and  he  thereupon  pulled  the  curtain  down  and 
looked  again  but  saw  no  train;  or  it  may  be  that  the  second 
stop  was  made  because  plaintiff  thought  she  heard  an  approach- 
ing train.  He  then  started  the  horses  on  a  jog  trot  toward  the 
track.  They  did  not  stop  or  look  again.  The  horses  slowed  up 
at  the  track  and  just  as  they  were  upon  it  plaintiff  said,  ''There 
is  the  train!"  Joseph  whipped  up  his  team  but  the  locomotive 
struck  the  rear  wheels  of  the  buggy  and  plaintiff  was  thrown 
out  and  injured.  The  train  was  running  at  a  rate  of  speed 
estimated  at  from  forty  to  seventy  miles  per  hour  and  no  signals 
of  its  approach  were  given.  It  was  a  bright  day,  about  10 
o'clock  in  the  morning.  From  the  place  where  the  buggy  was 
stopped  the  second  time  Joseph  could  see  at  least  half  a  mile 
to  the  west,  without  obstruction  to  his  range  of  vision.  About 
half  a  mile  from  the  crossing  there  was  a  sugar  beet  dump,  and 
near  the  dump  were  some  railroad  cars,  behind  which  the  train 
may  have  been  when  he  looked  out  the  last  time.  Their  father 
had  alwa3rs  warned  them  to  be  careful  in  crossing  the  track  at 
the  place  in  question.  Plaintiff  did  not  look  out  at  all.  If  the 
train  had  been  east  of  the  beet  dump  they  could  have  seen  it 
if  they  had  stopped  anywhere  from  twenty  to  sixty  feet  from 
the  track  and  looked  for  it. 

The  court  gave  the  following  instruction  to  the  jury:  "You 
are  instructed  that  a  child  is  bound  to  exercise  only  the  care  of 
[1]  those  of  his  own  age  and  understanding,  and  if  you  find 
that  the  plaintiff  and  her  brother,  who  was  driving  the  carriage 
in  which  she  was  riding,  were  children  at  the  time  of  the  alleged 
injury,  and  that  they  exercised  such  care  as  a  reasonable  person 
of  their  respective  ages  would  exercise  under  the  circumstances 
of  this  ease,  then  neither  of  them  was  guilty  of  contributory 
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negligence  which  would  defeat  plaintiff's  right  to  recover  in  this 
action."  We  think  this  instniction  correctly  stated  the  law. 
White's  Supplement  to  Thompson  on  Negligence,  section  309, 
thus  states  the  rule:  ''The  measure  of  responsibility  of  a  person 
of  immature  years  for  contributory  negligence  is  regarded  as 
the  average  capacity  of  others  of  the  same  age,  intelligence  and 
experience,  and  this  is  to  be  considered  with  reference  to  the 
character  of  the  danger  to  which  he  is  exposed." 

In  view  of  the  immaturity  of  the  plaintiff,  we  cannot  say, 
considering  the  precautions  which  were  actually  taken  to  dis- 
cover whether  or  not  a  train  was  approaching,  and  all  the  other 
facts  and  circumstances  of  the  case,  that  she  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  we  think  the  learned 
district  judge  erred  in  so  holding.  Whether  or  not  she  was 
guilty  of  contributory  negligence  was  a  question  of  fact  to  be 
determined  by  the  jury ;  they  decided  the  question  in  the  nega- 
tive, and  that  decision  should  stand  so  far  as  that  feature  of  the 
appeal  is  concerned. 

But  it  is  said  that  the  motion  for  a  new  trial  was  properly 
[2]  granted  because  the  verdict  is  against  law  in  that  the  jury 
manifestly  disregarded  the  following  instructions,  viz.:  ''If  the 
injured  plaintiff  or  her  brother  did  look  or  listen  at  so  great  a 
distance  from  the  crossing  as  to  permit  a  train  then  not  in  sight 
to  reach  the  crossing  at  the  same  time  they  did,  or  if  they  looked 
or  listened  at  a  point  where  any  obstruction  prevented  a  good 
view  of  the  track,  and  they  had  a  reasonable  opportunity  to  look 
at  another  point  before  going  on  the  track,  from  which  point 
they  could  have  seen  train  No.  2  approaching,  in  time  to  avoid 
being  struck  by  it,  then  plaintiff  cannot  recover."  "The  duty 
of  the  plaintiff  to  look  and  listen  for  an  approaching  train  be- 
fore passing  over  the  crossing  in  question  was  not  fulfilled  if 
she  looked  for  the  train  at  such  a  distance  from  the  track  that 
a  train  then  out  of  sight  might  reach  the  crossing  as  soon  as  she 
did,  or  at  a  point  where  her  view  was  wholly  or  partially  ob- 
structed, if  she  could  have  looked  from  a  nearer  and  unobstructMi 
place." 
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Neither  of  these  instructions  correctly  states  the  law.  They 
[3]  imposed  too  great  a  burden  upon  the  plaintiff.  If  such 
were  the  law,  a  person  approaching  a  railroad  track  would  either 
be  obliged  to  keep  a  constant  lookout  in  both  directions,  or  it 
would  be  incumbent  upon  him,  in  order  to  avoid  the  imputation 
of  contributory  negligence,  to  stop,  if  necessary,  and  look  for  a 
train  at  the  last  available  point,  and  at  the  last  moment  of  time, 
before  crossing  the  track.  The  law  is  that  one  desiring  to  cross 
a  railroad  track  must  exercise  reasonable  care  for  his  own  safety. 
No  other  burden  rests  upon  him.  It  is  manifest  that  the  jury 
disregarded  these  instructions,  because  the  evidence  discloses, 
beyond  a  doubt,  that  the  plaintiff  could  have  stopped  and  looked 
and  listened  at  any  point  within  200  feet  of  the  track.  This  she 
did  not  do  and  was  not  obliged  to  do;  but  the  court  told  the 
jury,  in  effect,  that  if  she  did  not  do  so  she  could  not  recover. 
If  the  jury  had  heeded  the  instruction  just  quoted,  they  must 
necessarily  have  found  for  the  defendants  under  the  uncontra- 
dicted testimony.  Because,  therefore,  the  verdict  is  against  law^ 
the  order  appealed  from  must  be  af&rmed. 

The  court  in  its  instruction  No.  3  directed  the  attention  of  the 
jury  to  the  question  whether  plaintiff's  brother  had  reason 
to  believe  ''that  he  could  reach  and  cross  the  track  before  the 
arrival  of  the  train."  Upon  a  retrial  this  instruction  should 
not  be  given.    There  is  not  any  evidence  to  justify  it. 

The  order  is  af&rmed. 

Mb.  Chief  Justios  Bbantly  and  Mb.  Justigb  HoUiOWAT  oon- 
eor. 

Affirvaed. 

46  Honi.~81 
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STATE,  Respondent,  v.  BLAINE,  Appellant. 

(No.  3,137.) 
(Submitted  May  20,  1912.    Decided  May  27,  1912.) 

[124  Pae.  516.] 

Criminal  Law  —  Orand  Larceny — Livestock — Ownership — Evi- 
dence— Instructions — Inferences — Circumstantial  Evidenc&^ 
Statute  of  Limitations — Presumptions. 

Criminal  Law — Inferences — InstructionB. 

1.  Where  in  a  criminal  cause  the  court  had  given  a  correct  definition 
of  an  inference,  and  had  advised  the  jury  tl^t  an  inference  must  be 
founded  upon  a  fact  legally  proved,  refusal  to  instruct  that  an  "infer- 
ence cannot  be  founded  upon  another  inference  or  upon  facts  inferred 
from  other  facts  legally  proved"  was  not  error. 

Same — Circumstantial  Evidence — Instructions. 

2.  Refusal  to  substitute  the  word  "must"  for  the  word  "ought"  in  an 
instruction,  telling  the  jury  that  where  a  criminal  charge  is  to  be  proved 
by  circumstantial  evidence,  "the  proof  ought  to  be  not  only  consistent 
with  the  prisoner's  guilt,  but  inconsistent  with  any  other  rational  con- 
clusion/' was  cot  error,  there  not  being  any  substantial  difference  in  tfa* 
meaning  of  the  two  terms. 

Same — Qrand  Larceny — Statute  of  L^'mitations — Instruct! otis. 

3.  An  instruction  charging  the  jury  that  to  justify  defendant's  con- 
viction of  grand  larceny,  they  must  find  that  the  animal  in  question 
was  stolen  within  a  period  of  time  covered  by  the  evidence,  and  five 
years  before  the  information  was  filed,  was  not  objectionable  as  inti- 
mating that  it  was  sufiscient  to  find  that  the  animal  was  taken  within 
either  period,  to  the  exclusion  of  the  other. 

Same — Presumption  of  Innocence — Instructions — Proper  Refusal. 

4.  Where  the  jury  had  been  properly  instructed  that  one  charged  with 
crime  is  presumed  to  be  innocent  until  his  guilt  is  established  beyond 
a  reasonable  doubt,  refusal  to  also  charge  that  "where  there  are  two 
presumptions,  one  in  favor  of  innocence  and  the  other  in  favor  of  f 
criminal  course,  the  one  in  favor  of  innocence  must  prevail/'  was  not 
error. 

Same — Contradictory  Instrustions — Proper  Refusal. 

5.  An  instruction  which  told  the  jurors  that  they  m^ght  u«e  their 
own  knowledge  in  determining  any  fact  in  the  case,  and  that  they  must 

.  determine  the  fncts  from  the  evidence  introduced,  was  contradictory  in 
terms  and  properly  refused. 

Same — Evidence  of  Ownership — Sufficiency. 

6.  Evidence  of  ownership  of  a  horse  charged  to  have  been  stolen 
by  defendant,  held  sufficient  under  State  v.  1  rasper ,  41  Mont.  442. 

Same — Date  of  Larceny — Proof. 

7.  Proof  of  the  exact  date  upon  which  the  larceny  of  a  horse  was 
committed  was  unnecessary;  a  showing  that  it  had  been  stolen  within 
tve  years  of  the  date  on  which  the  information  was  filed  being  suffi- 
cient, which  fact  may  be  proved  by  circumstantial  evidence. 

Appeal  from  District  Court,  Dawson  County;  Sydney  Banner, 
Judge. 
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C.  H.  Blaine,  convicted  of  grand  larceny,  appeals  from  the 
judgment  of  conviction  and  an  order  denying  him  a  new  trial 
Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  C.  C.  Hurley,  and  Messrs.  Loud  dk  Campbell,  for  Appel- 
lant. 

There  is  no  evidence  of  any  character  in  the  record  showing 
when,  where  or  under  what  circumstances  the  animal  in  ques- 
tion was  stolen,  if  at  all.  It  is  essential  to  sustain  a  conviction 
upon  any  criminal  charge  that  the  fact  that  a  crime  had  been 
committed,  or  the  corpus  delicti,  must  be  proved  before  a  con- 
viction can  be  sustained.  The  corpus  delicti  cannot  be  proved 
by  any  extrajudicial  statement  of  the  defendant,  but  must  be 
proved  by  independent  evidence.  Extrajudicial  statements  of 
the  defendant  are  incompetent  as  evidence  for  any  purpose  in  a 
criminal  case,  until  there  has  been  proof  of  the  corpus  delicti. 
(Underbill  on  Criminal  Evidence,  sec.  147;  People  v.  Simonsen, 
107  Cal.  345,  40  Pac.  440 ;  State  v.  MarseUe,  43  Wash.  273,  86 
Pac.  586;  People  v.  Eldridge,  3  Cal.  App.  648,  86  Pac.  832; 
Priest  V.  State,  10  Neb.  393,  6  N.  W.  468 ;  People  v.  Tapia,  131 
Cal.  647,  63  Pac.  1001 ;  Territory  v.  Farrell,  6  Mont.  12,  9  Pac. 
536;  Territory  v.  McClin,  1  Mont.  394.)  Granting  for  the  pur- 
pose of  argument  that  the  brand  upon  the  animal  in  question 
had  been  mutilated,  yet  it  does  not  necessarily  follow  that  the 
crime  of  larceny  had  been  committed.  The  mutilation  of  a 
brand  is  a  separate  and  distinct  offense.  (Bev.  Codes,  sec. 
8459.)  In  order  to  arrive  at  a  conclusion  that  the  animal  in 
question  had  in  fact  been  stolen,  it  was  necessary  to  infer:  (1) 
That  the  brand  upon  the  animal  had  been  altered  or  mutilated 
by  some  one;  and  (2)  that  the  brand  had  been  mutilated  or 
altered  for  the  purpose  of  depriving  or  defrauding  the  true 
owner  of  his  property.  In  other  words,  the  inference  that  the 
brand  had  been  mutilated  for  the  purpose  of  depriving  or  de- 
frauding the  true  owner  of  his  property  is  based  upon  the  infer- 
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enee  that  tbe  brand  was  mutilated  at  all,  but  one  inference  can- 
not be  founded  upon  another  inference.  {State  v.  HembreCf  54 
Or.  463,  103  Pac.  1008;  State  v.  Potello  (Utah),  119  Pac.  1023.) 

It  is  the  established  law  of  this  state  that  in  order  for  cir- 
cumstantial evidence  to  be  sufSeient  to  warrant  a  conviction, 
such  evidence  must,  not  ought  to,  be  consistent  with  the  de- 
fendant's guilt  and  inconsistent  with  any  other  reasonable 
hypothesis.  (State  v.  Allen,  34  Mont.  403,  87  Pac.  117 ;  State 
V.  Sloan,  35  Mont.  367,  89  Pac.  829 ;  State  v.  Suitor,  43  Mont. 
31,  114  Pac.  115.) 

By  requested  instruction  No.  3  the  court  was  asked  to  instruct 
the  jury  that  their  personal  opinion  of  facts  not  proved  cannot 
properly  be  considered  as  the  basis  of  their  verdict.  We  respect- 
fully submit  that  it  is  an  instruction  that  should  have  been  given 
if  no  instruction  was  given  that  covered  the  matters  embodied 
in  this  instruction.  (Blashfield  on  Instructions  to  Juries,  sec. 
360;  Ramsey  v.  Bums,  27  Mont.  154,  69  Pac.  711;  YiUereal  v. 
State  (Tex.  Cr.),  61  S.  W.  715.) 

In  the  absence  of  proof,  the  presumption  of  innocence  should 
overcome  all  other  presumptions,  and  the  defendant  is  entitled 
to  have  the  jury  advised  that  the  presumption  of  innocence  can- 
not be  overcome  by  any  other  presumption.  {People  v.  Douglass, 
100  Cal.  1,  34  Pac.  490;  People  v.  Sttwsman,  112  Cal.  683,  45 
Pac.  4;  Biokerdyke  v.  State,  144  Cal.  698,  78  Pac.  277.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor* 
man.  Assistant  Attorney  General,  for  Respondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  grand  larceny  and  has  ap- 
pealed from  the  judgment  and  from  an  order  den3ring  him  a  new 
trial. 

1.  The  contention  of  appellant  that  the  information  does  not 
state  facts  sufficient  to  constitute  a  public  offense  is  without 
merit.  {State  v.  Van,  44  Mont.  374,  120.  Pac.  479;  Staie  v. 
Biggs,  ante,  p.  400,  123  Pac.  410.X 
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2.  Complaint  is  made  of  the  action  of  the  trial  court  in 
giving  instruction  No.  15,  and  in  refusing  defendant's  requested 
instruction  16.  Each  of  these  instructions  follows  the  language 
of  sections  7957  and  7959,  Revised  Codes;  but  defendant's  re- 
quested instruction  adds:  ''In  this  connection  I  charge  you  that 
[1]  an  inference  cannot  be  founded  upon  another  inference 
or  upon  facts  inferred  from  other  facts  legally  proved.'*  As- 
suming that  this  addition  is  correct  as  an  abstract  rule  of  law, 
was  it  necessary  for  the  trial  court  to  submit  it  to  the  jury! 
The  court  had  given  a  correct  definition  of  an  inference,  and 
had  advised  the  jury  that  an  inference  must  be  founded  upon  a 
fact  legally  proved.  To  insist  upon  this  additional  statement, 
even  if  correct,  is  tantamount  to  insisting  that  the  court  should 
proceed  and  tell  the  jury  what  is  not  an  inference  and  the  many 
sources  from  which  an  inference  cannot  be  drawn.  Having 
stated  the  rule  affirmatively,  it  was  not  necessary  for  the  court 
to  state  the  same  thing  in  a  negative  form,  even  if  it  could  be 
done.  The  court  had  a  right  to  presume  that  the  jurors  pos- 
sessed a  reasonable  degree  of  intelligence  and  understood  the 
language  employed. 

3.  The  defendant  requested  two  instructions  (5  and  7)  upon 
the  subject  of  circumstantial  evidence.  These  requests  were  re- 
fused, and  in  lieu  thereof  the  court  gave  instruction  No.  17  upon 
the  same  subject,  employing  therein  the  following  sentence: 
[2]  ''And  when  a  criminal  charge  is  to  be  proved  by  circum- 
stantial evidence,  the  proof  ought  to  be  not  only  consistent  with 
the  prisoner's  guilt,  but  inconsistent  with  any  other  rational 
eondusion."  Fault  is  found  with  the  use  of  the  word  "ought,'* 
and  it  is  insisted  that  the  instruction  does  not  convey  the  same 
meaning  as  it  would  if  a  mandatory  term  such  as  "must,"  had 
been  employed.  Webster  defines  "ought"  as  follows:  "3.  To 
be  bound  in  duty  or  by  moral  obligation.  4.  To  be  necessary, 
fit,  becoming,  or  expedient;  to  behoove.  Syn.  Ought,  should. 
Both  words  imply  obligation,  but  ought  is  the  stronger.  Shoitld 
may  imply  merely  an  obligation  of  propriety,  expediency,  etc.; 
ought  denotes  an  obligation  of  duty."  (Webster's  International 
Dictionary.),    A  reference  to  the  definition  of  the  word  " musty ''^ 
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as  given  by  the  same  author,  discloses  that  there  is  not  any 
substantial  difference  in  the  meaning  of  the  two  terms.  Pre- 
cisely the  same  question  was  presented  to  this  court  in  State  ▼. 
Biggs,  above,  and  we  then  held  that  the  subject  was  properly 
covered  in  the  instruction  given  in  that  case,  which  was  in  the 
same  language  as  the  instruction  now  under  consideration. 

4.  Instruction  8,  given  by  the  court,  is  not  open  to  the  ob- 
jection urged  against  it.  It  very  plainly  told  the  jury  that  they 
[3]  must  find  that  the  animal  was  stolen  within  a  period  of 
time  covered  by  the  evidence,  and  five  years  before  the  inf ormar 
tion  was  filed.  The  jury  could  not  have  understood  that  it  was 
sufficient  to  find  that  the  animal  was  stolen  within  either  period 
mentioned,  to  the  exclusion  of  the  other. 

5.  Requested  instruction  No.  1  was  fully  covered  by  instruc- 
tion No.  12,  given. 

6.  Defendant's  offered  instruction  No.  3  is  erroneous  and  was 
properly  refused.  {State  v.  Kremer,  34  Mont.  6,  85  Pac.  736.) 
The  court  correctly  covered  the  subject  in  instruction  No.  20, 
given.     {State  v.  Biggs,  above.) 

7.  By  offered  instruction  No.  11  the  court  was  asked  to  define 
a  presumption  and  to  tell  the  jury  that  "where  there  are  two 
[4]  presumptions,  one  in  favor  of  innocence  and  the  other  in 
favor  of  a  criminal  course,  the  one  in  favor  of  innocence  must 
prevail."  In  support  of  this  offered  instruction,  counsel  for 
appellant  cite  People  v.  Douglass,  100  Cal.  1,  34  Pac.  490,  People 
T.  Strassman,  112  Gal.  683,  45  Pac.  3,  and  People  v.  LeDoux, 
155  Cal.  535,  102  Pac.  517.  The  authorities  do  not  support  ap- 
pellant's contention.  In  People  v.  Douglass,  an  instruction  sub- 
stantially the  same  as  the  one  offered  here  was  refused  by  the 
California  trial  court  and  this  action  affirmed  by  the  supreme 
court,  which  said:  ''There  was  no  error  in  the  refusal  to  give 
the  second  instruction  referred  to.  There  cannot  be  two  pre- 
sumptions in  a  criminal  ease."  This  last  sentence  is  quoted 
with  approval  in  People  v.  Strassman.  In  People  v.  LeDoux,  a 
somewhat  similar  instruction  was  likewise  refused  by  the  trial 
court  and  its  action  approved  by  the  supreme  court,  which  pro- 
nounced the  offered  instruction  erroneous* 
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The  trial  court  properly  declared  the  rule  of  law  applicable, 
in  instruction  No.  12  given,  and  did  not  err  in  refusing  the  in- 
struction tendered. 

8.  Defendant's  offered  instruction  No.  13  reproduces  a  por- 
tion of  section  8658,  Revised  Codes,  and  then  continues  with  an 
apparent  effort  to  apply  the  rule  to  the  facts  of  this  particular 
case,  but,  in  doing  so,  imposed  upon  the  defendant  a  burden 
much  greater  than  that  warranted  by  law.  The  meaning  of  the 
instruction  is  not  clear,  particularly  the  last  clause;  but,  how- 
ever this  may  be,  the  court  by  instruction  No.  9  told  the  jury 
that  it  was  incumbent  upon  the  state  to  prove,  beyond  a  reason- 
able doubt,  that  the  defendant  took  the  animal  in  question  with 
a  felonious  intent, — ^that  is  to  say,  with  the  intent  to  steal ;  and 
in  instruction  No.  11  the  court  made  a  proper  application  of 
the  rule  announced  in  section  8658,  above. 

9.  Defendant's  offered  instruction  14  is  so  far  contradictory 
in  its  terms  as  to  be  confusing,  if  not  almost  meaningless.  In 
16]  the  first  paragraph  the  jurors  are  told  that  they  may  use 
their  own  knowledge  in  determining  any  fact  in  the  case,  while 
in  the  concluding  paragraph  they  are  told  that  they  must  de- 
termine the  facts  from  the  evidence  introduced.  The  offered 
instruction  was  properly  refused,  and  in  instructions  given  the 
court  advised  the  jurors  as  to  their  proper  office  in  considering 
the  evidence  before  them. 

In  support  of  the  offered  instruction,  counsel  for  appellant 
cite  People  v.  LaPique  (Cal.),  67  Pac.  14;  but  a  reference  to  the 
case  discloses  that  the  instruction  there  considered  was  given  at 
the  request  of  the  defendant  and  is  not  approved  by  the  Cali- 
fornia court. 

10.  The  defendant  was  charged  with  the  larceny  of  a  black 
mare,  the  property  of  Samuel  Sanderson.  The  evidence  of 
£6]  ownership  is  very  similar  to  that  held  sufficient  in  State 
V.  Trosper,  41  Mont.  442,  109  Pac.  858.  The  venue  was  also 
ahown  sufficiently.  (State  v.  DeWolfe,  29  Mont.  415,  74  Pac. 
1084.x 
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The  evidence  offered  by  the  state  tends  to  ihow  that  the  animal 

C 

in  question  was  branded  0,  that  defendant  and  one  McColluch 

secured  the  animal,  defaced  the  brand  hj  running  a  bar  brand 
through  the  letters  so  as  to  make  a  reversed  B ;  that  the  bar  brand 
was  put  on  much  later  than  the  letters  and  had  not  healed  en- 
tirely; that  defendant  took  the  animal  to  Culbertson  and  sold 
her  to  one  Holland,  all  without  the  knowledge  or  consent  of  the 
owner,  and  that  in  his  transactions  with  the  animal  he  made  an 
apparent  effort  to  conceal  it  immediately  prior  to  the  sale. 
There  is  not  any  direct  evidence  as  to  the  particular  day  upon 
[7]  which  the  larceny  was  committed,  and  if  proof  of  the  exact 
date  should  be  required,  range  stock  would  be  at  the  mercy  of 
thieves.  But  the  trial  court  properly  informed  the  jury  that  it 
was  only  necessary  for  the  state  to  show  that  the  animal  had  been 
stolen  within  five  years  of  the  date  when  the  information  was 
filed,  and  it  is  elementary  that  this  fact  may  be  proved  by  cir- 
cumstantial evidence. 

The  evidence  tends  to  show  that  the  mutilation  of  the  brand 
occurred  but  a  short  time  prior  to  the  trial,  and  that  the  animal 
when  sold  to  Holland  was  only  four  or  five  years  old.  Accord- 
ing to  the  testimony  of  defendant  and  his  vdtnesses,  defendant 
never  saw  the  animal  until  two  or  three  months,  at  most,  before 
he  sold  her  to  Holland.  The  defendant  offered  ^n  explanation 
of  his  possession  of  the  animal,  which,  if  true,  completely  exon- 
erated him,  but  the  jury  refused  to  accept  his  explanation,  and 
we  cannot  say  that  they  were  not  justified  in  their  action.  De- 
fendant and  his  witnesses  were  before  the  jury,  their  demeanor 
on  the  witness-stand,  their  apparent  interest  or  lack  of  interest, 
their  candor  or  lack  of  it,  and  all  the  attending  circumstances 
the  jury  were  advised  to  consider,  and  doubtless  did  consider, 
in  arriving  at  their  determination  that  defendant's  explanation 
was  not  entitled  to  credence.  The  trial  court  having  had  the 
witnesses  before  it  and  the  like  opportunity  to  observe  them 
while  testifying,  upon  a  review  of  the  case  on  motion  for  new 
trial  refused  to  interf erje.    Under  these  circumstances  we  cannot 
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say  that  th^  evidence  k  insufficient  to  support  the  verdict  and 
judgment. 

Finding  no  error  in  the  record,  the  judgment  and  order  are 
affirmed. 

Affirmed. 

Mb.  CHDor  Justigb  Bbantlt  and  Mb.  Justice  Smith  concur. 


BROPHT  OBOCEBY  CO.,  Rbspondbnt,  v.  WILSON, 

Appellant. 

(No.  8,199.) 
(Submitted  May  22,  1912.    Decided  Maj  29,  1912.) 

[124  Pac.  518.] 

Ifegotiable   Instruments — Holder  in  Due   Course — Part   Pay- 
ment— Evidence  of  Dishonor. 

Promissory  Notes — Negotiable  Instruments  Act  Controlling,  When. 

1.  In  so  far  as  the  provisions  of  the  Negotiable  Instruments  Laiw 
(Bey.  Codes,  sees.  5^42-603^7)  are  clear  and  unambiguous,  thej  are 
controlling  in  the  determination  of  rights  of  the  parties  to  negotiable 
paper. 

Same — Holder  in  Due  Course. 

2.  Where  the  payee  named  in  a  demand  note  for  $500  assigned  it  to 
plaintiff  about  twenty  months  after  its  date,  with  indorsements  thereon 
showing  partial  payments  amounting  to  $460  of  the  principal  sum  due, 
and  w^re  it  appeared  thiU  plaintiff  through  one  of  its  employees  had 
notice  that  there  was  a  dispute  between  the  maker  and  the  payee  as 
to  whether  any  balance  remained  unpaid,  plaintiff  held  not  to  have 
been  a  holder  in  due  course,  within  the  meaning  of  section  5900,  Be- 
vised  Codes,  but  to  have  taken  the  paper  with  notice  of  its  dishonor. 

Same — Part  Payment — Evidence  of  Dishonor. 

3.  Part  payment  of  the  principal  stipulated  for  in  a  demand  note 
is  evidence  of  its  dishonor. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  the  Brophy  Grocery  Company  against  Q.  H.  Wilaon 
to  enforce  payment  of  a  promissory  note.  Plaintiff  had  judg- 
ment, and  from  an  order  denying  his  motion  for  a  new  trial, 
defendant  appeals.    Beversed  and  a  new  trial  ordered. 
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Mr.  John  A.  Smith,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Edward  F.  O'Flynn,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

On  April  2,  1908,  the  defendant  executed  and  delivered  to 
Agnes  Johnson  his  promissory  note,  of  which  the  following  is  a 
copy: 

''$500.00  Butte,  Mont.,  April  2d,  1908. 

''On  demand  after  date  for  value  received,  I  promise  to  pay 
to  the  order  of  Mrs.  Agnes  Johnson  Five  Hundred  and  no/100 
Dollars  in  lawful  money  of  the  United  States,  negotiable  and 
payable  at  Butte,  Montana,  with  interest  before  and  after 
maturity  at  the  rate  of  (12)  per  cent,  per  annum  from  date 
until  paid.  The  makers  and  endorsers  hereby  waive  present- 
ment, demand,  protest,  and  notice  thereof,  and  agree  to  pay 
reasonable  attorney's  fees  in  case  of  suit  on  this  note. 

**  (Signed)     G.H.Wilson." 

Subsequently  payments  were  made  by  him  for  which  credits 
were  indorsed  as  follows:  "August  26,  1908,  paid  on  principal 
$100.00;  April  10,  1909,  on  principal  $350.00."  On  or  about 
September  15,  1909,  Mrs.  Johnson,  being  indebted  to  plaintiff  to 
the  amount  of  $80.55  on  account  of  grocery  supplies  furnished 
to  her  by  it,  transferred  the  note  to  it  as  security  for  the  r.Mm  so 
due.  She  indorsed  it:  "Pay  Brophy  Company  the  balance  due 
on  this  note."  This  action  originated  in  a  justice's  court  and 
was  brought  to  recover  $108^58,  alleged  still  to  be  due  on  the 
note  as  principal  and  interest.  The  complaint  is  in  the  usual 
form.  The  answer  contains  a  general  denial  and  an  allegation 
of  payment  to  Mrs.  Johnson  prior  to  the  date  of  the  transfer. 
At  the  trial,  after  proof  that  the  note  had  been  indorsed  to  plain- 
tiff by  Mrs.  Johnson  for  the  purpose  stated,  counsel  for  plaintiff 
introduced  it  in  evidence  and  rested.     Thereupon  C.  W.  Gamer, 
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bookkeeper  and  ''credit-man"  for  plaintiff  at  the  time  tlie  trans- 
fer was  made,  being  called  on  behalf  of  defendant,  testified:  ''At 
the  time  I  received  this  note  from  Mrs.  Johnson  I  just  took  the 
note,  and  saw  the  indorsements  on  the  back,  and  of  coarse  saw 
that  there  was  fifty  dollars  due  on'  it;  and  I  thought  if  Mr. 
Wilson  paid  her  any  more  money  he  would  have  a  receipt,  if  the 
money  he  paid  was  not  indorsed  on  the  note ;  there  would  be  some 
indorsement  on  the  receipt,  stating  the  fact  that  it  was  this  par- 
ticular note.  She  said  at  the  time  that  we  could  collect  it  better 
than  she  could.  I  do  not  know  whether  or  not  she  said  that 
there  might  be  some  trouble  about  the  collection  of  this.  •  *  * 
I  do  not  know  what  she  actually  said  with  reference  to  the  note 
at  the  time  I  received  it,  but  I  remember  there  was  a  question 
of  them  having  some  trouble  about  the  note.  She  left  me  with 
that  impression.  I  don't  know  what  she  said.  Q.  Do  you  re- 
member testifying  in  the  justice's  court  that  she  said  she  had 
some  trouble  with  Wilson  and  there  might  be  trouble  about  the 
collection  of  this  note,  and  she  said  she  thought  you  might  collect 
it  better  than  she  could  t  A.  Yes,  she  left  me  with  that  im- 
pression. Q.  Is  it  not  a  fact  that  you  testified  that  Mrs.  John- 
son said  to  you  at  the  time  that  she  had  had  some  trouble  about 
this  note  with  Mr.  Wilson,  and  she  thought  you  could  collect  it 
better  than  she  could f  A.  Well,  I  don't  know.  She  brought 
the  note  down  there,  and  I  saw  the  indorsements  on  it,  and  I 
just  took  it  for  fifty  dollars'  worth  of  commercial  paper,  as 
security  for  the  amount  she  owed  us,  and  she  was  Vaving  that 
day  for  S&lt  Lake  and  she  is  down  in  Salt  Lake  now;  and  she 
didn't  have  time  to  collect  it  herself,  or  try  to  collect  it,  and  so 
she  just  gave  it  to  us  as  security  for  her  account.  •  •  •  Yes, 
she  left  with  me  the  impression  that  there  was  trouble  about  the 
balance,  and  more  money  than  that.  She  said  their  affairs  were 
jumbled  up  in  pretty  bad  shape.  She  told  me  that."  It  fur- 
ther appeared  that  plaintiff's  place  of  business  is  in  Butte;  that 
defendant  and  Mrs.  Johnson  had  been  doing  business,  the  former 
as  a  merchant  and  the  latter  as  a  boarding-house  keeper,  a  few 
blocks  distant  from  plaintiff's  place  of  business,  and  that  Mrs. 
Johnson  had  been  obtaining  supplies  from  the  plaintiff  for  years. 
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Evidence  was  then  offered  to  show  that  at  various  times  from 
June  10,  1908,  to  April  12,  1909,  inclusive,  payments  other  than 
those  indorsed  on  the  note  had  been  made  to  Mrs.  Johnson  by 
defendant,  aggregating  in  all  $165.00,  and  that  on  June  22, 1909, 
Mrs.  Johnson  had  executed  and  delivered  to  the  defendant  her 
negotiable  promissory  note  for  $50.00,  due  in  ten  days.  The 
evidence  was  excluded.  The  defendant  having  rested,  the  court 
directed  the  jury  to  return  a  verdict  for  plaintiff  for  the  full 
amount  demanded.  Defendant  has  appealed  from  an  order 
denying  his  motion  for  a  new  triaL 

The  court  and  counsel  for  plaintiff  proceeded  upon  the  theory 
that  the  plaintiff  was,  as  a  matter  of  law,  a  holder  in  due  course 
of  the  note  in  suit,  and  hence  that  evidence  of  payment  by  the 
defendant  to  Mrs.  Johnson,  prior  to  the  transfer  of  which  it  had 
no  notice  by  indorsement  on  the  note,  was  immaterial  and  in- 
competent. The  contention  of  counsel  for  defendant  is  that,  in 
view  of  the  character  of  the  note  and  the  length  of  time  which 
had  elapsed  since  its  execution,  the  condition  in  which  it  was  at 
the  time  it  came  into  the  hands  of  plaintiff,  and  the  information 
communicated  to  Gamer  touching  the  controversy  over  the 
amount,  if  any,  then  remaining  unpaid,  it  was  a  question  for  the 
jury  whether  the  plaintiff  became  a  holder  of  it  in  due  course, 
and  hence  that  the  court  should  have  admitted  the  offered  evi- 
dence. 

As  between  the  maker  and  payee,  a  note  payable  on  demand 
is  due  as  soon  as  it  is  executed.  As  between  the  maker  and  the 
indorsee,  the  latter  is  deemed  to  be  the  holder  in  due  course  if  it 
has  come  into  his  hands  for  value  in  the  ordinary  course  of  busi- 
ness, within  a  reasonable  time  after  its  date.  What  is  a  reason- 
able time  has  never  been  fixed  by  definite  rule,  but  has  been  held 
to  be  determinable  by  reference  to  the  circumstances  of  each  case. 
(Tomlinson  Carriage  Co.  v.  Kinsella,  31  Conn.  268;  Pindar  v. 
Barlow,  31  Vt.  529 ;  Paine  v.  Central  Vi.  Ry.  Co.,  14  Fed.  269 ; 
Herrick  v.  Wolverton,  41  N.  Y.  581,  1  Am.  Rep.  461 ;  Merrii  v. 
Jackson,  181  Mass.  69,  62  N.  E.  987;  Wood's  Byles  on  Bills  and 
Notes,  p.  331.)  Some  of  the  courts,  as  an  examination  of  the 
cases  cited  will  disclose,  hold  that  what  is  a  reasonable  time  is 
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a  question  of  law  for  the  court.  But  it  is  not  necessary  to  ex- 
amine the  decided  cases  to  ascertain  the  rules  by  which  the 
rights  of  the  parties  here  are  to  be  determined.  By  the  enact- 
ment of  the  Negotiable  Instruments  Law  (Laws  1903,  Chap.  121 ; 
Rev.  Codes,  sees.  5842-6037),  the  legislature  intended  to  cover 
[1]  the  whole  subject  of  negotiable  instruments  and  thus  to  set 
at  rest  questions  touching  the  rights  of  the  parties  which  had 
theretofore  been  left  to  be  determined  by  a  critical  examination 
of  the  prior  decisions  of  the  courts.  (American  Bank  v.  Mc- 
Comb,  105  Va.  473,  54  S.  E.  14.)  In  so  far  as  its  provisions  are 
clear  and  unambiguous,  they  must  control. 

Considerable  space  is  devoted  in  the  brief  of  counsel  for  plain- 
tiff to  the  question  whether  the  note  was  negotiated  within  a 
reasonable  time.  So  much  as  has  been  said  on  this  subject  is 
rather  by  way  of  digression.  The  pertinent  inquiry  presented 
upon  this  record  is  whether  the  plaintiff  became  a  holder  in  due 
[2]  course  because  the  note  was  indorsed  to  it  within  a  reason- 
able time,  and  whether  under  the  facts  admitted  and  proven  it 
became  the  indorsee  without  notice.  The  provision  of  the  statute 
pertinent  here  is  the  following: 

''A  holder  in  due  course  is  a  holder  who  has  taken  the  instru- 
ment under  the  following  conditions :  1.  That  it  is  complete  and 
regular  upon  its  face ;  2.  That  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact ;  3.  That  he  took  it  in  good  faith 
and  for  value;  4.  That  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it."     (Rev.  Codes,  sec.  5900.) 

The  language  of  this  section  is  free  from  ambiguity.  Under 
it  the  holder  is  one  in  due  course  when  it  appears  that  all  four 
conditions  named  are  satisfied.  Did  the  facts  in  evidence  justify 
the  court  in  holding  that  the  plaintiff  took  the  note  before  it  was 
due  an^  without  notice  that  it  had  been  previously  dishonored? 
We  think  not.  They  made  out  a  clear  case  of  notice  of  dishonor. 
Though  by  express  recital  upon  the  face  of  the  instrument  the 
necessity  for  demand  was  waived,  yet  the  payments  indorsed 
upon  it  disclosed  that  the  principal  sum  named  had  been  nearly 
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fully  paid.  This  fact,  it  seems  to  us,  must  of  itself  be  deemed 
sufficient,  as  a  matter  of  law,  to  give  notice  to  anyone  dealing 
with  it  that  the  payee  had  already  demanded  payment,  or  in 
any  event  that  the  payee  and  the  maker  had  regarded  the  obliga- 
tion due  long  prior  to  that  time.  For  part  payment  of  the 
[3]  principal  stipulated  for  in  a  demand  note  is  evidence  of  its 
dishonor.  (McLean  v.  Bryer,  24  R.  I.  599,  54  Atl.  373.)  If 
other  facts  were  needed  in  order  to  affect  plaintiff  with  notice, 
the  information  conveyed  to  it,  through  its  agent,  that  there  was 
a  dispute  as  to  whether  any  balance  remained  unpaid,  was  amply 
sufficient.  The  defendant  was  entitled  to  prove  payment  to  Mrs. 
Johnson,  if  he  could  do  so.  The  case  should  have  been  submitted 
to  the  jury  upon  the  question  of  payment  only. 

The  order  is  reversed,  with  directions  to  grant  the  defendant 
a  new  triaL 

Beversed. 

Mb.  Justice  Smith  and  Mb.  Justice  Hollowat  concur. 


BEN  EBESS  NUBSEBT  CO.,  Respondent,  t;.  OBEOON 

NURSERY  CO.,  Appellant. 

(No.  3,141.) 
(Submitted  Ma^  22,  1912.    Decided  May  29,  1912.) 

[124  Pae.  475.] 

Pleading  and  Practice — Amendments — Service — Default  Judg- 
ments— Improper  Rendition. 

Pleadings — Effect  of  Amendments. 

1.  Upon  the  filing  of  an  amended  complaint  the  original  pleading 
is  superseded  and  ^comes  fttndua  officio. 

Same — Amended  Complaint — Service. 

2.  The  rule  declared  by  section  0518,  BcTised  Codes,  that  a  copy  of 
the  complaint  need  not  be  served  upon  every  defendant  where  there 
are  two  or  more  residing  in  the  same  county,  has  no  application  in  the 
ease  of  an  amended  complaint. 
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3.  The  provision  of  section  7149,  Bevised  Codes,  that  where  a  de- 
fendant has  not  appeared,  serviee  of  notice  or  papers  need  not  be 
made  upon  him,  etc,  held  not  to  apply  to  a  case  where  an  amended 
complaint  was  filed  before  the  time  for  appearance  had  expired  and 
before  any  appearance  had  been  made. 

6«me — Amended  Complaint — Service — Default  Judgment — When  Improper. 

4.  Held,  under  section  65^,  Revised  Codes,  and  the  rule  that  until  an 
amended  pleading  has  been  served  and  the  statutory  time  for  appear- 
ance thereafter  has  expired,  the  adverse  party  cannot  be  adjudged  in 
default,  that  where,  after  service  upon  each  of  two  defendants  but 
before  the  time  for  appearance  had  expired  and  before  any  appear- 
ance by  either,  an  amended  complaint  was  filed  and  served  upon  one 
of  them  only,  a  default  judgment  against  the  one  not  served  was 
improperly  entered. 

Appeal  from  District  Court,  Bavalli  County;  B.  Lee  McCut- 
loch,  Judge. 

Action  by  the  Ben  Kress  Nursery  Company  against  the  Ore- 
gon Nursery  Company.  From  a  default  judgment  and  an  order 
refusing  to  vacate  it,  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  vacate  the  judgment. 

Messrs.  O'Hara,  Edwards  db  Madeen,  and  Mr,  jR.  F.  Oaines, 
for  Appellant,  submitted  a  brief;  Mr.  Oaines  argued  the  cause 
orally. 

Mr.  C,  S.  Wagner  and  Messrs.  Baker  &  Kurtz  submitted  a 
brief  for  Respondent ;  Mr.  Wagner  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Plaintiff  commenced  this  action  on  October  13,  1910,  against 
the  Oregon  Nursery  Company  and  the  Bitter  Root  Valley  Irriga- 
tion Company.  Service  was  made  upon  each  defendant ;  but  on 
October  25,  before  the  time  for  appearance  had  expired  and  be- 
fore any  appearance  had  been  made  by  either  defendant,  the 
plaintiff  filed  an  amended  complaint  and  served  a  copy  of  it  upon 
defendant  Bitter  Root  Valley  Irrigation  Company,  but  did  not 
serve  the  defendant  Oregon  Nursery  Company.  The  Bitter  Root 
Valley  Irrigation  Company  interposed  a  demurrer  to  the 
amended  complaint,  which*  was  sustained.    The  plaintiff  was 
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given  time  to  plead  but  apparently  took  no  further  steps  as 
against  that  defendant,  or  at  all,  until  September  12,  1911,  when 
the  default  of  defendant  Oregon  Nursery  Company  was  entered 
*'for  failure  to  appear  or  answer" ;  and,  proof  having  been  made, 
a  judgment  in  favor  of  plaintiff  and  against  the  defendant  Ore- 
gon Nursery  Company  was  rendered  and  entered.  On  October 
6,  1911,  the  Oregon  Nursery  Company  appeared  specially  and 
moved  the  court  to  set  aside  the  judgment,  and  in  support  of  the 
motion  tendered  affidavits  to  the  effect  that  the  amended  com- 
plaint was  never  served  upon  it.  Upon  the  argument  of  the 
motion  counsel  for  plaintiff  admitted  the  truth  of  this  statement. 
The  motion  was  overruled,  and  the  Oregon  Nursery  Company 
has  appealed  from  the  judgment  and  from  the  order  refusing  to 
vacate  the  judgment. 

The  am^ided  complaint  was  filed  by  the  plaintiff  as  a  matter 
of  right,  under  section  6588,  Revised  Codes.  The  time  for  ap- 
pearance had  not  expired  and  neither  defendant  had  appeared. 
By  filing  the  amended  complaint,  the  original  complaint  was 
[1]  superseded  and  became  functus  officio,  {Gettings  v.  Bu- 
chanan, 17  Mont.  581,  44  Pac.  77 ;  Raymond  v.  Thexton,  7  Mont. 
299,  17  Mont.  258 ;  Newell  v.  Meyendorff,  9  Mont.  254,  18  Am. 
St.  Rep.  738,  8  L.  R.  A.  440,  23  Pac.  333 ;  Butte  Butchering  Co. 
V.  Clarke,  19  Mont.  306,  48  Pac.  303 ;  Bordeaux  v.  Bordeaux,  43 
Mont.  102,  115  Pac.  25.) 

Section  6518,  Revised  Codes,  provides  that  a  copy  of  the  orig- 
inal complaint  need  not  be  served  upon  every  defendant  where 
there  are  two  or  more  residing  in  the  same  county,  but  the  same 
[2]  rule  does  not  obtain  in  the  case  of  an  amended  complaint^ 
and  for  the  very  obvious  reason :  In  commencing  an  action  a  copy 
of  the  summons  must  be  served  upon  every  defendant,  and  this 
constitutes  the  notice  to  him;  but  where  an  amended  complaint 
is  filed,  summons  is  not  served,  and  unless  the  defendant  receives 
a  copy  of  the  amended  pleading,  he  is  without  notice.  The  pro- 
visions of  section  7149,  Revised  Codes,  do  not  apply  to  a  case  of 
[3]  this  character,  where  the  amendment  is  made  before  the 
time  for  appearance  expires  and  before  any  appearance  has  been 
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made.  Section  6588  above,  in  no  uncertain  tenns  requires  that 
a  copy  of  the  amended  pleading  must  be  served. 

The  question  before  us  is  not  a  new  one.  It  has  arisen  in 
many  instances,  and  the  authorities  are  practically  unanimous  in 
[4]  holding  that  until  the  amended  pleading  is  served  and  the 
statutory  time  for  appearance  thereafter  has  expired,  the  adverse 
party  cannot  be  adjudged  in  default.  {Elder  v.  Spinks,  53  Cal. 
293;  Linott  v.  Rowland,  119  Cal.  452,  51  Pac.  687;  Nodine  v. 
Richmond,  48  Or.  527,  87  Pac.  775 ;  Watson  v.  Miller  Bros.,  69 
Tex.  175,  5  S.  W.  680;  Merrill  v.  Thompson,  80  App.  Div.  503, 
81  N.  Y.  Supp.  122.)  The  case  of  Fuller  Buggy  Co.  v.  Waldron, 
113  App.  Div.  403,  98  N.  Y.  Supp.  1085,  cited  by  respondent,  is 
not  in  point.  The  amended  pleading  in  that  instance  was  not 
filed  until  defendant  Ramsey  was  in  default,  and  he  could  not 
complain  that  the  action  was  thereafter  severed  and  proceeded 
against  his  codefendant  upon  an  amended  complaint. 

If  plaintiff  is  put  in  a  disadvantageous  position,  it  cannot 
blame  anyone  but  itself.  There  is  not  any  reason  apparent  for 
filing  the  amended  complaint;  but  plaintiff  exercised  a  right 
given  by  statute  and  must  assume  the  burdens  which  accom- 
pany it. 

This  judgment  could  not  be  based  upon  the  original  complaint, 
which  has  ceased  to  perform  the  function  of  a  pleading;  and  it 
could  not  be  founded  upon  the  amended  complaint,  of  which  the 
Oregon  Nursery  Company  did  not  have  notice.  In  Linott  v. 
Rowland  above,  the  supreme  court  of  California  disposed  of  a 
like  question  as  follows:  "An  amended  complaint  must  be  served 
on  all  the  adverse  parties  who  are  to  be  bound  by  the  judgment, 
whether  it  materially  affects  them  or  not  {Elder  v.  Spinks,  53 
Cal.  293),  and,  as  the  amended  complaint  herein  was  not  served 
upon  the  appellant,  there  was  no  pleading  upon  which  the  judg- 
ment against  him  can  be  sustained." 

In  MerriU  v.  Thompson  above,  the  New  York  court  said:  **It 
has  been  held  generally  that,  Vhere  an  amended  pleading  is 
served,  it  takes  the  place  of  the  original  pleading,  and  the  action 
proceeds   as   though   the   original   pleading   had   never   been 
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served.'  "  And  in  Nodine  ▼.  Richmondy  the  Oregon  court  an- 
nounced the  same  rule  as  follows:  "As  heretofore  stated,  the  de- 
cree against  Starr  was  entered  upon  an  amended  complaint  not 
served  upon  him,  and  under  section  100,  B.  &  C.  Comp.,  and 
OoodaU  V.  Coffee,  24  Or.  346,  33  Pac.  990,  this  was  error. "  That 
there  must  be  a  sufiScient  pleading  upon  which  to  found  a  judg- 
ment is  elementary. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded, with  directions  to  vacate  the  judgment. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 

Rehearing  denied  June  17, 1912. 


STATE,  Respondent,  v.  HALL,  Appellant. 

(No.  3,102.) 
(Submitted  April  29,  1912.    Decided  May  10,  1912.) 

[125  Pae.  639.] 

Criminal  Law — Larceny  as  Bailee — Information — Sufficiency— 
Evidence — Other  Offenses — Hearsay  Testimony — Cross-exam- 
ination— Instruciions — Felonious  Intent. 


Larceny  as  Bailee — Infor;aation — SnlBeienej. 

1.  An  information  charging  defendant  with  grand  larcenj,  in  that 
then  and  there  having  in  his  possession,  as  bailee  and  agent  of  one 
S.,  certain  personal  money,  to-wit,  money  in  a  certain  amount,  fraudu- 
lently, feloniously,  etc,  he  appropriated  the  same  to  his  own  use,  etc, 
was  sufficient  as  against  the  objection  that  it  failed  to  set  forth  by 
direct  averment  that  S.  was  the  owner  of  the  money. 

Same — Information — Money — Description  Unnecessary. 

2.  An  information  charging  larceny  of  money  need  not  describe  the 
money  alleged  to  have  been  taken. 

Same — Evidence — Admissibility. 

3.  A  note,  the  proceeds  of  which  defendant  was  charged  to  have 
appropriated  to  his  own  use,  was  properly  admitted  in  evidence,  though 
not  shown  to  have  been  indorsed  oy  him,  as  explanatory  of,  and  lead- 
ing up  to,  other  facts  and  circumstances  in  the  ease  to  enable  the 
jury  to  understand  how  defendant,  engaged^  among  other  things,  in 
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tb^  business  of  making  investments  for  othen,  transaeted  Imsiness 
with  his  clients. 

Same^Evidenee — Other  Oifenses — Admissibilitj*. 

4.  The  proseention  was  properly  permitted  to  prore  other  offenses  of 
the  same  nature  as  that  involved  in  the  charge  for  which  defendant 
was  on  trial,  tending  to  show  that  he  was  engaged  in  a  general  plot 
or  scheme  to  defraud  his  clients. 


Same — Discretion. 

5.  The  length  of  time  over  which  an  inquiry  as  to  other  offenses  of 
the  same  nature  committed  bj  defendant  may  extend  is  a  matter 
within  the  sound  legal  discretion  of  the  trial  court. 

Same — Evidence — Sufficiency. 

6.  The  release  of  a  mortgage  by  defendant  as  attorney  in  fbct  of  the 
mortgagee,  held  sufficient,  in  the  light  of  other  facts  and  circumstances 
in  evidence,  to  warrant  the  conclusion  that  defendant  actually  received 
the  amount  of  the  mortgage  which  he  stood  charged  with  having  appro^ 
priated  to  his  own  use. 

Same — ^Hearsay  Testimony — Harmless  Error. 

7.  Error,  if  any,  in  allowing  a  witness  to  state  that  she  had  asked 
another  person  a  certain  question,  was  nonprejudicial  where  the  answer 
of  the  person  so  interrogated  was  that  he  knew  nothing  about  the 
matter. 

Same— Evidence — ^Admissibility. 

8.  Held,  that  what  a  clerk  in  defendant's  employ  said  and  did  in 
connection  with  the  operations  of  defendant,  in  assisting  the  latter 
to  defraud  his  customers,  was  competent  evidence. 

Same — Cross-examination . 

9.  Defendant  having  testified  that  a  clerk  in  his  employ  had  been 
elected  a  director  of  the  corporation  under  the  name  of  which  he  car- 
ried on  business,  but  that  such  election  was  not  had  at  a  stockholders' 
meeting,  a  question  whether  he  knew  of  any  authority  for  electing  a 
board  of  directors  at  a  meeting  other  than  a  stockholders'  meeting, 
held  proper  cross-examination. 

Same. 

10.  Having  testified  on  cross-examination  that  he  (defendant)  ob- 
tained some  money  from  the  corporation  under  the  name  of  which  he 
conducted  business,  with  which  to  purchase  a  house,  a  question  how 
much  money  he  procured  for  that  purpose  was  proper  cross-examina- 
tion. 

Same. 

11.  After  defendant  had  testified  that  he  had  paid  some  interest  on 
notes  sold  to  customers  although  indorsed  ''without  recourse,"  a  question 
whether,  in  his  judgment,  any  obligation  rested  upon  him  to  pay  inter- 
est or  to  guarantee  the  payment  of  either  interest  or  principal|  was 
proper. 

Same — Evidence— Harmless  Error. 

12.  Defendant  having  testified  substantially  to  the  same  thing  with- 
out objection,  his  agent's  statement  that  the  company  under  the  name 
of  which  he  was  doing  business  was  short  in  a  certain  amount  was  non- 
prejudicial. 

Same — Embezzlement — Instructions — Proper  Refusal. 

13.  In  a  prosecution  for  larceny  as  bailee,  an  offered  instruction  on 
embezzlement  was  properly  refused,  no  such  crime  being  known  to  the 
laws  of  this  state. 

Same — Instructions — Settlement — ^Duty  of  Appellant. 

14.  Though  the  court  in  its  instructions  to  the  jury  gave  a  defective 
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definition  of  the  erime  of  larceny  as  bailee  by  omitting  any  Teferenee 
to  a  criminal  intent  on  the  part  of  defendant,  defendant  will  not  on 
appeal  be  heard  to  complain  that  in  this  regard  prejudicial  error  was 
committed,  where  he  failed  to  offer  a  good  instruction  or  point  out  the 
particular  defect  in  the  one  given,  a  mere  suggestion  or  calling  atten- 
tion generally  to  the  fact  tbat  the  instructions  proposed  to  be  giyen 
did  not  cover  the  point  having  been  insulBeient. 

Same — Other  Offensee— Instructions — Proper  RefusaL 

15.  An  offered  instruction  that  evidence  of  other  crimes  committed  by 
defendant  was  not  sufficient  to  convict  him  of  the  partienlar  one 
charged,  was  properly  refused. 

Same — Evi  dence — Sufficiency. 

16.  Evidence  held  sufficient  to  show  that  defendant  had  authority  to 
collect  the  money  which  he  appropriated  to  his  own  use. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge, 

Sam  a.  Hall^  convicted  of  larceny  as  bailee,  appeals  from  fhe 
judgment  of  conviction,  and  from  an  order  denying  his  motion 
for  a  new  triaL  Affirmed,  Ms.  Chief  Justice  Brantly  dissent- 
ing. 

Mr,  J.  B,  Bcamum,  and  Mr.  W.  B.  Bodgers,  for  Appellant, 
submitted  a  brief,  and  argued  the  cause  orally. 

Whenever  evidence  is  introduced  in  a  trial  tending  to  show  a 
distinct  and  separate  offense  from  that  charged  in  the  inf oima- 
tion,  it  is  error  for  the  court  to  neglect  to  charge  the  jury  as  to 
the  legitimate  and  proper  effect  of  the  evidence  given  of  such 
distinct  and  separate  offenses,  from  the  offenses  charged  in  the 
information.  {People  v.  Jacks,  76  Mich.  218,  42  N.  W.  1134; 
State  V.  Letvis,  19  Or.  478,  24  Pac.  914;  Thomley  v.  State  (Tex. 
Cr.),  35  S.  W.  981;  Maples  v.  State,  56  Tex.  Cr.  99,  119  S.  W. 
105 ;  Jaynes  v.  People,  44  Colo.  535,  16  Ann.  Cas.  787,  99  Pac 
325.) 

Neither  the  defendant  nor  Hall  Brothers  had  any  authority 
to  collect  the  note.  During  all  of  the  times  when  the  transactions 
occurred,  on  or  about  the  28th  day  of  February,  1908,  when  the 
state  claims  the  crime  alleged  in  the  information  was  committed, 
it  was  in  the  possession  of  Christopher  Stephens,  who  claimed  to 
hold  the  same  as  the  agent  of  Maggie  Stephelis.  The  proof 
utterly  failing  to  show  that  the  defendant  had  any  authority  to 
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collect  it,  then,  even  if  it  had  been  collected,  the  charge  contained 
in  the  information  would  not  be  sustained,  because  to  convict  the 
defendant  under  the  information  herein,  the  proof  must  not  only 
be  sufficient  to  make  out  all  the  other  material  allegations  in  the 
information,  but  it  must  be  sufficient  to  make  out  the  allegation 
that  the  defendant  did  the  acts  chatged  in  the  information  as 
the  agent  or  bailee  of  Maggie  Stephens.  (Pullan  y.  State,  78 
Alh.  31,  56  Am.  Rep.  21 ;  Brady  v.  State,  21  Tex.  App.  659,  1  S. 
W.  462 ;  Moore  v.  United  States,  160  U.  S.  268,  40  L.  Ed.  422, 
16  Sup.  Ct.  Rep.  294;  The  Queen  v.  Negus,  1  Am.  Crim.  Rep. 
150 ;  Bartow  v.  People,  78  N.  Y.  378 ;  Coats  v.  People,  22  N.  Y. 
245;  State  v.  Hutchinson,  60  Iowa,  478,  15  N.  W.  298,  4  Am. 
Crim.  Rep.  162.) 

The  state  also  failed  to  prove  one  of  the  essential  elements  of 
the  crime  of  grand  larceny,  which  is,  that  the  property  must  be 
appropriated  without  the  consent  of  the  owner,  and  the  owner  is 
an  indispensable  witness  to  prove  such  unlawful  appropriation, 
and  such  testimony  cannot  be  supplied  by  any  other  person,  when 
the  testimony  of  the  owner  of  the  property  can  be  obtained. 
Maggie  Stephens,  the  person  named  as  the  owner  of  the  property 
in  the  information  herein,  did  not  appear  as  a  witness,  nor  did 
she  testify  in  the  case,  and  so  far  as  the  proof  shows,  she  might 
have  been  at  the  time  of  the  trial  within  the  jurisdiction  of  the 
court.  {State  v.  Moon,  41  Wis.  684;  State  v.  Morey,  2  Wis.  494, 
60  Am.  Dec.  439.) 

The  state  having  failed  to  show  that  the  defendant  had  any 
authority  to  collect  such  note,  the  mere  fact  that  the  maker  of 
it  paid  the  amount  of  such  note  to  an  unauthorized  person  did  not 
operate  as  a  payment  of  the  note.  In  this  case  neither  the  de- 
fendant nor  Hall  Brothers  having  any  authority  to  collect  the 
principal  on  such  note,  any  attempted  payment  made  to  them 
would  be  unauthorized,  and  .would  not  operate  as  a  payment  of 
the  note.  (Tiedeman  on  Commercial  Paper,  sec.  374.)  Not  only 
did  the  defendant  not  have  any  authority  to  collect  the  note,  but 
the  agent  of  Maggie  Stephens  had  the  note  in  his  possession  dur- 
ing all  of  the  times  within  which  it  is  alleged  that  the  proceeds 
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thereof  had  been  collected  and  embezzled.  Clearly,  there  can  be 
no  pretense  that  any  money  belonging  to  Maggie  Stephens  was 
ever  embezzled  when  no  money  was  ever  collected  upon  the  note 
by  anyone  whomsoever. 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr.  J.  A.  Poore, 
Assistant  Attorney  General,  submitted  a  brief  in  behalf  of  the 
State ;  Mr,  Poore  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Defendant  appeals  from  a  judgment  of  conviction  of  grand 
larceny,  and  from  an  order  denying  his  motion  for  a  new  trial 

1.  The  charging  part  of  the  information  reads  as  follows: 
*'That  on  or  about  the  28th  day  of  February,  1908,  the  defendant 
[1]  Sam  A.  Hall,  then  and  there  having  in  his  possession,  cus- 
tody and  control,  as  bailee  and  agent  of  Maggie  Stephens,  certain 
personal  property,  to-wit,  money,  in  amount  and  of  the  value  of 
five  hundred  and  sixty-four  and  50/100  dollars  ($564.50)  lawful 
money  of  the  United  States,  did  willfully,  unlawfully,  knowingly, 
fraudulently,  intentionally  and  feloniously  appropriate  said 
money  to  his  own  use,  with  intent  in  him  the  said  Sam  A.  Hall, 
then  and  there  to  deprive  and  defraud  the  true  owner,  the  said 
Maggie  Stephens,  of  her  property  and  of  the  use  and  benefit 
thereof."  It  is  contended  that  the  county  attorney  has  failed 
to  set  forth  by  direct  averment  that  Maggie  Stephens  was  the 
owner  of  the  money.  We  think  the  information  is  sufficient.  A 
person  of  common  understanding  would  undoubtedly  know,  from 
reading  it,  that  it  was  intended  to  so  charge.  That  is  the 
[2]  criterion.  (Bev.  Codes,  sec.  9147.)  It  was  not  necessary 
to  describe  the  money.     (Rev.  Codes,  sec.  9164.) 

2.  It  appears  from  the  state's  evidence  that  Hall  Brothers,  a 
corporation,  was  engaged  in  the  insurance,  real  estate  and  other 
business  in  Butte ;  the  defendant  was  its  president  and  also  attor- 
ney in  fact  for  one  Frank  E.  Southmayd,  who  resided  in  Wiscon- 
sin. On  August  29,  1906,  Christopher  Stephens,  brother  of 
Maggie  Stephens,  visited  Hall  Brothers'  place  of  business  and 
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procured  a  note  for  $564.50,  dated  June  28, 1906,  due  ten  months 
after  date,  payable  to  the  order  of  Frank  E.  Southmayd,  signed 
by  Joseph  P.  and  Annie  Wynne.  The  defendant  and  one  Wig- 
ginton  were  present  at  the  time.  Stephens  paid  $564.50  for  the 
note,  and  it  was  thus  indorsed:  ** Without  recourse  pay  to  the 
order  of  Maggie  Stephens.  (Signed)  Frank  E.  Southmayd  by 
S.  A.  Hall,  attorney  and  agent  in  fact.''  Not  anything  was  said 
at  the  time  by  the  defendant  as  to  how  the  note  should  be  paid 
or  collections  made  on  it.  Stephens  continued  to  go  to  Hall 
Brothers'  place  of  business  every  month  and  collect  one  per  cent 
interest  on  the  sum  evidenced  by  the  Wynne  note  and  also  on 
twelve  other  notes,  of  various  persons,  which  he  procured  or  pur> 
chased  at  different  times  at  the  same  place  and  under  substan- 
tially similar  circumstances.  Some  of  these  notes  were  purchased 
from  the  defendant  personally.  At  times  he  was  present  at  the 
transaction  and  sometimes  not.  Occasionally  he  paid  the  interest 
himself  and  made  the  indorsement;  at  other  times  it  was  paid 
by  Wigginton.  Nothing  was  ever  said  as  to  whether  the  Wynnes 
had  paid  interest  on  their  note  or  as  to  where  the  interest  came 
from.  In  August,  1910,  Stephens  went  to  Hall  at  his  office,  and, 
as  narrated  by  the  former,  this  conversation,  in  substance,  was 
had :  ''I  told  him  that  I  had  three  or  four  notes  I  bought  off  him 
in  1906  and  I  was  going  to  call  them  in ;  and  to  that  he  told  me 
he  had  called  in  quite  a  number  of  notes.  I  asked  him  what  he 
did  with  the  money  and  he  told  me  he  paid  it  out  here  and  there. 
He  said  his  big  creditors  were  rushing  him,  and  he  said,  'You 
won't  get  anything  out  of  it  and  I  won't,'  and  he  says,  'I  will 
take  all  your  notes  you  have  got  and  you  take  my  personal  note.' 
He  says:  'I  will  give  you  a  note  and  pay  you  $1,000  in  one  year 
and  another  note  in  eighteen  months  and  another  in  two  years, 
and  so  on  until  I  get  you  paid.'  He  told  me  he  had  lots  of  assets 
that  would  amount  to  more  than  the  liabilities  and  he  would 
settle  up  as  soon  as  he  could.  So  I  never  got  a  cent  from  him 
since  that  time.  He  stated  he  had  collected  the  principal  on  all 
those  notes  I  had."  The  notes  all  ran  to  Frank  E.  Southmayd 
and  were  indorsed  as  was  the  Wynne  note.    Stephens  never  noti- 
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fied  the  makers  of  the  notes  to  pay  the  interest  directly  to  him. 
Once  or  twice  Hall  complained  that  some  of  the  parties  were  not 
paying  interest  regularly,  but  he  always  paid  it  himself  whether 
he  had  received  it  or  not.  Stephens  also  testified:  ** There  were 
three  notes  I  told  him  to  collect  for  me.  The  first  note  I  had  him 
collect  for  me  was  in  1907  or  1908.  That  note  was  taken  up. 
He  collected  the  principal  on  that  note  and  notified  me  and  I 
brought  down#the  note  and  he  gave  me  the  principal.  I  had  a 
conversation  with  him  relative  to  collecting  the  principal  on  the 
notes  introduced  in  evidence  marked  1  to  13  for  identification; 
I  went  to  Hall  last  May  or  June,  1910,  and  I  told  him  I  had 
three  notes  outstanding  since  1906 ;  and  I  requested  him  to  eaU 
them  in  and  I  mentioned  the  notes,  and  he  told  me  he  would  see 
the  parties  and  have  them  pay  the  principal  on  these  notes. 
Those  were  the  Wynne  note,  the  Mattock  note  and  the  Hornbeck 
note.  So  I  went  to  him  later,  and  he  told  me  he  was  doing  all 
the  business  himself  at  that  time  and  was  so  busy  he  could  not 
get  around  to  see  the  parties;  I  went  there  three  or  four  times; 
and  one  time  he  told  me  that  he  saw  the  parties  and  as  soon  as 
they  could  raise  the  money  they  would  come  in  and  pay  them. 
That  was  about  a  month  before  he  told  me  he  had  collected  the 
principal  and  put  it  here  and  there.  This  note  of  $564.50,  signed 
by  Joseph  P.  Wynne  and  Anna  Wynne,  which  is  the  one  set  out 
in  the  information  and  which  I  claim  Sam  Hall  embezzled — ^if 
that  money  was  paid  by  the  Wynnes  in  February,  1908,  to  Sam 
Hall,  I  had  not  told  Sam  Hall  to  collect  it,  but  I  authorized  his 
agent ;  I  authorized  his  agent  Wigginton  to  collect  it,  but  I  did 
not  tell  Sam  Hall  personally.  If  that  money  was  paid  to  them  it 
was  authorized  by  me ;  it  was  authorized  by  me  in  1907 ;  I  told 
Mr.  Wigginton,  and  Wigginton  was  working  for  Sam  HalL    In 

« 

August  Hall  told  me  each  and  every  one  of  those  notes  had  been 
paid.  That  is  what  he  told  me,  that  every  one  of  those  notes  had 
been  paid.  He  told  me  he  had  collected  the  principal  on  all  the 
notes  I  held. ' ' 

Nellie  Jory,  bookkeeper  for  Hall  Brothers,  testified:  "The 
method  of  keeping  account   as  to  those  outstanding  notes  of 
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Maggie  Stephens  was  that  the  makers  of  the  notes  continued  to 
pay  the  interest  at  Hall  Brothers;  we  collected  the  interest  and 
we  paid  it  to  him.  The  $564.50  Wynne  note  was  paid  on  the 
28th  day  of  February,  1908.  Assuming  that  was  paid  on  the  note 
indorsed  to  Miss  Stephens,  and  we  had  the  money  belonging 
to  Miss  Stephens,  we  would  not  enter  it  as  a  credit  in  the 
Maggie  Stephens  account,  not  until  we  paid  it  over  to  Stephens. 
I  don't  know  why  it  was  not  turned  over.  After  Hall  Brothers 
had  received  this  money  from  Mrs.  Wynne  and  in  payment  of 
the  Stephens  note,  I  do  not  know  why  it  was  not  credited  to 
Maggie  Stephens  or  Chris.  Stephens.  As  a  matter  of  fact,  Hall 
Brothers  had  received  $564.50,  money  which  was  paid  by  the 
debtor  on  a  note  which  Stephens  held.  Mr.  Hall  knew  that  I  was 
receiving  money  on  those  notes  and  not  giving  the  holder  of  the 
note  credit  in  his  account.  I  carried  everything  reading  to 
Frank  E.  Southmayd  under  the  name  of  'S.  A.  Hall,  general.' 
The  'S.  A.  Hall,  general'  account  is  a  bills  receivable  account  to 
Hall  Brothers.  So  far  as  I  know  there  was  no  account  whatever 
with  Frank  E.  Southmayd.  The  personal  account  of  Sam  Hall 
was  carried  in  the  name  of  A.  F.  Hall,  his  sister.  The  Stephens 
account  never  showed  the  amount  of  money  that  had  been  paid 
in  for  him." 

There  is  an  abundance  of  evidence  in  the  record  to  warrant  the 
conclusion  that  Hall  Brothers,  the  corporation,  was  simply  a  cloak 
or  cover  for  the  operations  of  the  defendant  Sam  A.  Hall.  The 
latter  testified:  ''Whenever  I  needed  any  cash  I  drew  on  the 
account  of  Hall  Brothers  and  charged  myself  with  it;  when  I 
needed  money  I  got  it  there  because  when  I  got  money  in,  return 
I  paid  it  back  there.  As  each  one  of  these  notes  was  made  it  was 
made  to  Frank  E.  Southmayd.  The  loans  were  taken  in  his 
name  for  the  purpose  of  convenience  and  to  save  a  heavy  tax  and 
I  was  attorney  in  fact  for  him.  Whenever  one  of  these  parties, 
for  instance,  Mr.  Wynne,  or  other  parties  would  come  in  and  pay 
the  principal  on  a  note,  that  would  be  deposited  at  the  Daly  Bank 
in  Hall  Brothers'  account.  I  always  had  access  to  that  bank- 
book.   I  was  not  handling  the  account  with  the  bank  but  I  was 
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interested  in  it.  The  firm  was  drawing  money  on  the  strength  of 
it  and  declaring  dividends  to  various  parties  out  of  Hall  Broth- 
ers' assets,  and  I  was  getting  credit  for  mine.  We  never  notified 
any  of  these  people  that  the  principal  of  their  notes  had  been 
collected.  Hall  Brothers  agreed  to  pay  the  interest  on  these 
notes.  That  was  the  usual  custom  when  money  was  paid  in 
there;  we  paid  the  interest.  Mr.  Stephens  looked  to  us  for  the 
interest  on  that  money.  The  money  that  Stephens  had  in  there 
it  was  understood  that  he  was  getting  one  per  cent  per  month. 
I  have  no  knowledge  as  to  how  much  shortage  there  is  in  our 
accounts,  due  to  this  failure  to  turn  over  moneys  which  were 
collected  on  those  notes.    I  do  not  think  it  is  over  $40,000." 

Wigginton  testified:  "Every  nickel  that  was  paid  in  there  Hall 
knew  about.  I  think  there  never  was  an  instance  to  my  knowl- 
edge where  the  party  that  held  the  note  was  notified  that  the 
principal  was  paid.  I  suggested  to  Hall  that  money  was  paid  in 
by  a  certain  party  and  this  money  should  be  paid  over.  He  was 
highly  insulted  and  said, '  I  will  guarantee  every  note  that  is  sold 
in  that  office;  it  is  none  of  your  business.'  I  know  that  when 
Wynne  came  in  and  paid  his  note,  we  made  an  entry  in  the 
Wynne  account  showing  that  he  had  paid  the  note,  but  we  made 
no  entry  in  the  Stephens  ac*count  showing  that  $564.50  or  any 
other  sum  was  received  for  Stephens'  benefit  upon  the  Wynne 
note.  I  called  Hall's  attention  to  the  principal  on  these  notes 
being  paid,  and  told  him  they  should  be  advised  of  the  payment 
of  the  principal.  I  did  not  see  anything  crooked  in  Hall's  buy- 
ing an  automobile  or  piano  and  other  transactions,  but  the  money 
was  coming  out  of  Hall  Brothers ;  I  knew  that  the  money  should 
have  been  in  Hall  Brothers  and  should  have  been  paid  to  the 
people  to  pay  the  notes,  the  holder  of  the  notes ;  it  was  to  them 
the  money  should  have  been  paid.  I  called  his  attention  to  it 
two  or  three  times — ^to  various  notes." 

3.  It  is  contended  that  the  court  erred  in  admitting  the  Wynne 
note  in  evidence  for  the  reason  that  it  was  not  shown  the  defend- 
ant had  indorsed  it  or  delivered  it  to  Stephens.  This  contention 
[3}  is  disposed  of  by  reference  to  the  testimony  of  Stephois  that 
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the  defendant  admitted  having  received  and  converted  the  princi- 
pal of  the  note  to  his  own  use.  The  note  was  properly  received  in 
evidence  as  explanatory  of,  and  leading  up  to,  other  facts  and 
circumstances  in  the  case,  to  enable  the  jury  to  understand  the 
relations  existing  between  Hall  and  his  customers  or  clients,  and 
their  manner  of  transacting  t)usiness.  It  was  sufficient  to  show 
by  any  competent  testimony  how  the  note  in  question  came  into 
the  possession  of  Stephens,  through  the  medium  of  Hall  Broth- 
ers, the  subterfuge  employed  by  the  defendant  for  cloaking  his 
nefarious  operations.  It  was  of  no  consequence  who  indorsed 
it  or  transferred  it.  As  a  matter  of  fact,  however,  the  indorse- 
ment was  probably  made  by  Wigginton,  who  testified  that  he 
had  full  authority  from  Hall  for  all  his  actions. 

Again  it  is  argued  that  there  is  no  evidence  to  prove  that  any 
money  was  ever  collected  on  the  note.  We  have  quoted  sufficient 
testimony,  we  think,  to  show  that  this  point  is  not  well  taken. 
Let  us  make  it  plain  from  the  outset  that  in  our  judgment  there 
is  ample  evidence  that  the  corporation  Hall  Brothers,  in  all  the 
transactions  set  forth  in  the  record,  was  simply  a  disguise  for 
Sam  A.  Hall ;  and  that  his  own  confession  to  Stephens  was  suffi- 
cient proof  that  he  actually  and  personally  received  and  con- 
verted the  principal  of  the  Wynne  note. 

4.  It  is  contended  that  the  court  erred  in  allowing  the  state 
[4]  to  prove  other  offenses  of  the  same  nature  as  that  involved 
in  the  specific  charge.  All  of  these  transactions  were  consum- 
mated through  the  medium  of  Hall  Brothers,  and  ranged  in  time 
from  prior  to  February  28,  1908,  to  January  28,  1909.  They 
were  numerous,  and  flagrant  of  felonious  intent  and  criminal 
conduct.  The  transaction  of  the  Wynne  note  was  clearly  proven 
to  have  been  one  of  a  class  of  similar  dealings  on  the  part  of  the 
defendant  through  the  agency  of  Hall  Brothers.  All  of  them 
had  similar  features.  A  course  of  conduct  was  proven  by  which 
the  defendant  converted  to  his  own  personal  use  the  moneys  of 
those  who  dealt  with  the  Hall  Brothers  corporation.  All  of  these 
several  felonies  appear  to  have  been  part  of  a  general  scheme  or 
plot  to  defraud  the  unsuspecting  and  credulous  people  of  Butte 
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and  elsewhere,  who  oould  be  induced  to  leave  their  money  with 
Hall  Brothers  by  promises  of  large  returns  thereon  in  the  way  of 
interest;  and  others  who,  through  false  and  fraudulent  repre- 
sentations were  persuaded  to  pay  their  outstanding  obligations 
without  receiving  back  the  evidences  thereof,  which  had  in  fact 
been  transferred  to  others  without  their  knowledge.  Some  of 
these  fraudulent  schemes  were  somewhat  different,  in  details, 
from  others,  but  all  possessed  common  features  indicating  a 
[5]  common  design.  The  length  of  time  over  which  the  inquiry 
should  extend  was  within  the  sound  legal  discretion  of  the  trial 
court.  {Spurr  v.  United  States,  87  Fed.  701,  31  C.  C.  A.  202.) 
We  find  no  error  in  the  admission  of  the  testimony  and  no  abuse 
of  discretion.  (See  1  Wigmore  on  Evidence,  sees.  304,  315,  316; 
12  Cyc.  411.)  The  author  of  the  article  in  Cyc.  says:  "This  rule 
is  often  applied  where  the  crime  charged  is  one  of  a  series  of 
swindles  or  other  crimes  involving  a  fraudulent  intent,  for  the 
purpose  of  showing  this  intent." 

The  district  court  of  appeals  of  California  in  the  Ruef  case 
(People  V.  Ruef,  14  Cal.  App.  576,  114  Pac.  48,  54)  said:  "The 
rule  is  that  where  several  crimes  are  connected  as  part  of  one 
scheme  or  plan,  all  of  the  same  character,  and  tending  to  the  same 
common  end,  they  may  be  given  in  evidence  to  show  the  process 
or  motive  and  design  leading  up  to  the  particular  crime  for  which 
the  prisoner  is  being  tried,  and  thus  directly  tending  to  show 
logically  that  the  crime  in  question  was  a  part  of  such  common 
scheme.  If  the  several  crimes  are  part  of  a  chain  of  cause  and 
consequence  so  linked  as  to  be  necessarily  connected  with  the 
system  or  general  plan,  they  are  admissible."  The  case  of  People 
V.  Hill  (Cal.),  34  Pac.  854,  is  not  in  point.  That  case  involved 
two  separate  and  distinct  transactions,  neither  of  which  could 
have  shed  any  light  upon  the  other. 

In  the  case  of  People  v.  Bartnett  (Cal.),  113  Pac.  879,  cited  by 
appellant,  the  defendant  was  accused  of  embezzling  certain  bonds. 
The  court  compelled  the  prosecuting  attorney  to  elect  which  par- 
ticular offense  he  would  rely  upon,  and  afterward  instructed 
the  jury  that  if  th^r  believed  the  defendant  had  aided  or  abetted 


i 


45  Mont.]  Statb  v.  Halu  509 

in  the  sale  or  disposition  of  any  of  the  bonds,  it  was  their  duty 
to  convict  him.  This  instruction  was  properly  held  to  be  errone- 
ous. The  trial  court  also  advised  the  jury  to  consider  the  sales 
of  other  bonds,  for  the  sole  purpose  of  determining  the  intent  of 
the  defendant,  but  the  appellate  court  declared  that  this  instruc- 
tion was  simply  in  conflict  with  the  former  and  did  not  cure  the 
error  therein. 

5.  The  error,  if  any,  in  permitting  the  witness  Atkins  to  testify 
that  Stephens  demanded  payment  of  his  note  and  asked  to  see 
his  receipts,  was  immaterial  and  nonprejudicial  in  view  of  de- 
fendant's admission  to  Stephens  that  he  had  collected  all  of  the 
notes,  and  his  virtual  confession  while  a  witness,  that  the  proceeds 
thereof  had  been  received  and  converted. 

6.  The  witness  Annie  Harrington  testified,  over  objection,  that 
she  loaned  the  defendant  personally  $2,980;  that  he  gave  her  a 
paper  that  was  worthless,  that  was  ''no  good."  She  appears  not 
to  have  been  very  alert  mentally.  Two  real  estate  mortgages, 
one  for  $184  and  another  for  $1,500,  were  received  in  evidence. 
Both  ran  to  Frank  E.  Southmayd,  and  were  assigned  by  Hall,  as 
attorney  in  fact,  to  Daniel  D.  Harrington,  a  brother  of  the  wit- 
ness. She  testified  that  the  principal  of  neither  mortgage  had 
been  paid  over  by  Hall  to  her  brother.  It  was  shown  by  the 
records  in  the  office  of  the  county  recorder  that  defendant  had 
satisfied  the  $1,500  mortgage  of  record,  certifying  that  it  had 
been  fully  paid.  While  the  scheme  to  defraud  disclosed  by  the 
foregoing  evidence  is  somewhat  different,  in  some  of  its  details, 
from  that  practiced  upon  Stephens  and  others,  we  are  of  opinion 
that  it  falls  within  the  general  plan  that  was  being  carried  for- 
ward by  the  defendant,  and  the  evidence  was  competent. 

7.  There  was  no  prejudicial  error  in  the  action  of  the  court 
in  admitting  in  evidence  the  mortgage  for  $184  above  mentioned, 
and  the  assignment  thereof  to  Harrington.  No  showing  was 
made  that  Hall  had  received  the  sum  secured  by  the  mortgage. 
The  evidence  was  simply  immaterial. 

8.  We  think  the  $1,500  mortgage  and  the  assignment  thereof 
were  properly  admitted  in  evidence.    The  whole  affair  discloses 


510  State  v.  Hall.  [Mar.  T.  '12 

the  fact  tbat  after  assigning  the  mortgage  to  Harrington  he  col- 
lected it  himself  and  kept  the  money.  Annie  Harrington  testi- 
fied positively  that  Hall  had  never  paid  over  any  of  the  proceeds 
to  her  brother,  who  appears  to  have  been  her  agent  in  the  trans- 
actions. Counsel  are  mistaken  in  supposing  that  she  testified  she 
knew  nothing  of  the  fact  of  nonpayment  to  Harrington.  What 
she  did  admit  was  that  she  knew  nothing  personally  as  to  whether 
Hall  had  collected  the  principal  of  the  note.  That  was  shown 
by  the  record,  as  aforesaid.  Our  attention  has  not  been  called 
to  any  testimony  by  the  defendant,  while  on  the  stand,  wherein 
he  denied  having  received  the  proceeds  of  this  note  and  mort- 
gage, or  asserted  that  he  had  paid  them  over  to  either  of  the 
[6]  Harringtons.  We  think  the  release  of  the  mortgage  by  the 
defendant  as  attorney  in  fact  for  Southmayd,  who  appears  to 
have  been  simply  a  convenience  or  ''dummy"  employed  by  him 
to  carry  out  his  schemes,  coupled  with  other  facts  and  circum- 
stances in  the  case,  was  sufficient  to  warrant  the  conclusion  that 
Hall  actually  received  the  amount  of  the  mortgage  debt  from 
the  mortgagor. 

9.  There  is  no  merit  in  the  contention  that  the  court  erred  in 
admitting  in  evidence  certain  receipts  produced  by  the  witness 
Atkins,  purporting  to  show  that  a  note  executed  by  him  to 
Southmayd  and  afterward  transferred  to  Christopher  Stephens 
had  been  paid.  As  we  have  already  stated.  Hall's  confession  to 
Stephens  that  he  had  collected  and  converted  the  proceeds  of  all 
the  notes  held  by  the  latter,  sufficiently  established  that  fact. 
Moreover,  we  are  of  opinion  that  in  the  light  of  the  evidence  as 
to  the  manner  of  operations  employed  by  the  defendant,  through 
the  medium  of  Hall  Brothers  corporation,  Wigginton  and  his 
sister,  the  receipts  were  competent  evidence  of  the  fact  of  pay- 
ment. 

10.  The  witness  Frances  J.  Atkins,  wife  of  C.  D.  Atkins,  testi- 
fied that  having  paid  a  note  to  Hall  she  demanded  the  "origi- 
nal," but  he  gave  her  a  ''renewal" ;  that  he  promised  to  send  the 
*' original"  by  mail  but  never  did  so.  She  afterward  asked 
Wigginton  if  he  knew  where  "the  original"  note  was,  and  he 
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replied  he  knew  nothing  about  it.  Objection  was  made  to  her 
statement  that  she  made  inquiry  of  Wigginton,  but  in  view  of 
[7]  the  answer  that  he  knew  nothing  about  the  matter,  there 
was  no  prejudice.  Other  portions  of  the  testimony  of  this  wit- 
ness, which  are  now  claimed  to  be  incompetent,  were  received 
without  objection.  We  are  clearly  of  opinion,  moreover,  that 
[8]  what  Wigginton  said  and  did  in  connection  with  the  opera- 
tions of  Hall  Brothers  and  the  defendant,  in  assisting  the  latter 
to  defraud  his  customers,  was  competent  evidence. 

11.  When  the  defendant  took  the  stand  as  a  witness  in  his  own 
behalf  he  made  an  effort  to  create  the  impression  that  Wigginton 
[9]  was  responsible  for  the  manner  in  which  the  affairs  of  Hall 
Brothers  were  conducted.  He  testified  that  Wigginton  held 
stock  in  the  corporation  and  was  its  secretary  and  treasurer.  On 
cross-examination  the  state  attempted  to  show  that  this  latter 
statement  was  untrue  and  Wigginton  subsequently  denied  the 
truth  thereof.  The  defendant  declared  it  was  not  at  a  stock- 
holders' meeting  that  Wigginton  was  elected  as  a  director.  He 
was  asked:  ''Do  you  know  of  any  authority  for  electing  a  board 
of  directors  at  a  meeting  other  than  a  stockholders'  meeting!'' 
He  answered,  over  objection,  that  he  believed  the  by-laws  of  the 
corporation  made  such  a  provision.  We  think  this  was  proper 
cross-examination. 

12.  Defendant  testified,  without  objection,  on  cross-examina- 
[10]  ticn,  that  he  got  ''some  money  once  [from  Hall  Brothers] 
to  buy  a  house  with."  He  was  then  asked:  "How  much  money 
did  you  get  for  that  purpose!"  The  question  was  objected  to  as 
incompetent  and  not  proper  cross-examination.  He  answered 
that  he  paid  $4,250  for  the  house;  that  he  took  it  from  Hall 
Brothers  and  charged  his  account  with  it.  We  find  no  error  in 
the  ruling  of  the  court.  The  question  propounded  was  proper 
cross-examination,  after  defendant  had  testified  that  Wigginton 
was  an  officer  of  the  corporation  and  had  exclusive  charge  of  its 
business.  It  was  competent  to  show  that  defendant  was  using 
the  moneys  of  the  corporation  as  his  own. 
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13.  Defendant  testified  that  he  did  not  know  a  certain  note, 
executed  by  one  Carter  and  secured  by  mortgage,  had  been  pAid 
until  after  the  failure  of  Hall  Brothers.  He  then  identified  his 
signature  to  a  satisfaction  of  the  mortgage  dated  the  30th  day 
of  December,  1908.  The  mortgage  from  Carter  and  wife  to 
Southmayd,  together  vdth  the  release  and  satisfaction  thereof, 
executed  by  Hall  as  attorney  in  fact  for  Southmayd,  were  then 
received  in  evidence  over  his  objection.    No  error. 

14.  Defendant,  having  testified  that  he  did  not  notify  any  of 
the  holders  of  notes  that  the  same  had  been  collected;  that  ''the 
[11]  firm"  was  paying  some  interest;  that  he  might  have 
signed  '* those  checks"  every  now  and  then;  that  they  paid 
Stephens  a  check  for  the  interest  he  had  coming,  although  the 
notes  were  all  indorsed  ** without  recourse" — ^was  properly  com- 
pelled to  answer  whether,  in  his  judgment,  any  obligation  rested 
upon  him  to  pay  interest  or  to  guarantee  the  payment  of  either 
interest  or  principal.  He  answered  that  he  was  advised  by  coun- 
sel that  there  was  a  liability  on  the  part  of  Hall  Brothers. 

15.  Wigginton's  testimony  that  HaU  Brothers  were  short 
$39,000  or  $40,000  was  competent  to  corroborate  Stephens' 
[12]  statement  that  Hall  admitted  having  collected  all  the  notes 
and  having  paid  the  proceeds  out  ''here  and  there."  There 
could  be  no  prejudice  in  receiving  the  evidence  in  any  event,  as 
the  defendant  testified  to  substantially  the  same  thing  without 
objection. 

16.  Specifications  of  error  Nos.  32  and  33  relate  to  testimony 
to  which  no  objection  was  interposed  at  the  trial. 

17.  The  state's  witness  Karsted  testified  that  he  had  had  deal- 
ings with  Hall.  He  was  then  requested  to  state  what  those 
dealings  were.  Over  objection  he  answered:  "I  loaned  out 
some  money,  about  $3,000,  to  Mr.  Hall  and  he  never  paid  back  a 
cent.  He  admitted  that  he  collected  money  for  me  or  on  my  ac- 
count. I  asked  him  point  blank  whether  he  had  collected  money 
for  me  and  he  said  he  had.  He  collected  from  a  number  of  loans 
that  I  had — a  number  of  parties  in  the  city  to  whom  I  had  given 
out  loans — that  is^  which  he  had  given  out  loans."    The  witness 
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then  named  six  persons  to  whom  he  had  loaned  money,  and  then 
continued:  **The  notes  of  those  various  parties  whose  names  I 
have  just  stated  were  held  by  me ;  I  was  the  owner  of  those  notes. 
Hall  had  authority  to  collect  the  interest  and  principal.  He 
admitted  to  me  that  he  had  collected  them ;  I  asked  him  what  he 
had  done  with  the  money  and  he  would  not  admit  what  he  had 
done  with  it;  he  didn't  turn  it  over  to  me.  I  never  authorized 
him  to  make  any  other  disposition  of  the  money  than  to  turn  it 
over  to  me.  Prior  to  that  time  I  was  not  aware  that  these  notes 
had  been  paid  to  Mr.  Hall  or  that  he  had  the  money. "  It  is  con- 
tended by  counsel  for  the  defendant  that  this  testimony  shows  a 
perfectly  innocent  transaction,  involving  no  criminality.  To  our 
minds,  however,  the  jury  were  justified  in  believing  that  Karsted 
was  the  victim  of  a  series  of  embezzlements  similar  to  the  one 
charged  in  the  complaint. 

18.  Karsted  also  testified  on  cross-examination,  in  answer  to  the 
inquiry:  ''Mr.  Hall  admitted  that  the  payments  came  to  him?" 
''He  did,  and  he  admitted  that  $6,000  of  my  mother's  notes  had 
been  paid  in  and  he  could  not  show  the  money — ^six  thousand  of 
my  mother's."  The  court  refused  to  strike  the  answer,  and  it  is 
now  urged  that  in  his  direct  examination  he  had  said  nothing 
about  his  mother's  money.  The  answer  was  not  strictly  respon* 
sive  to  the  question,  but  we  find  no  prejudicial  error. 

19.  The  witness,  on  redirect  examination,  was  asked:  "What 
notes  did  you  refer  to  as  your  mother's  notes!"  He  answered: 
''I  have  a  list  of  them  here;  I  made  the  memorandum  myself  and 
know  it  is  correct."  He  was  then,  properly,  we  think,  allowed  to 
read  off  a  list  of  the  makers  and  amounts  of  twenty  promissory 
notes,  aggregating  $5,069.12.  The  objection  becomes  altogether 
inunaterial  when  we  reflect  that  HaU  admitted  a  shortage  of 
some  $40,000,  and  the  witness  Karsted  testified  that  he  admitted 
to  him  that  he  had  collected  the  principal  on  all  of  the  notes 
mentioned. 

20.  Specification  of  error  No.  39  goes  to  the  refusal  of  the  court 
to  direct  a  verdict  of  acquittaL    What  is  hereafter  to  be  said, 
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taken  in  connection  with  what  we  have  already  determined,  will 
dispose  of  this  assignment. 

21.  It  is  contended  that  the  court  erred  in  neglecting  and 
refusing  to  instruct  the  jury  as  to  an  essential  element  of  the 
crime  of  larceny,  to-wit,  the  felonious  appropriation  of  the 
property.  Error  is  assigned  on  the  refusal  to  give  three  instruc- 
tions which  are  claimed  to  correctly  state  the  law  relating  to  the 
necessary  ingredients  of  the  crime.  The  offered  instructions 
were  numbered  2a,  4a  and  5a.  2a  did  not  directly  raise  the 
[13]  point,  and  4a  attempts  to  define  a  crime  called  ''embezzle- 
ment."  There  is  no  such  crime  known  to  the  laws  of  this  state. 
2a  also  is  not  a  correct  statement  of  the  law  relating  to  the  crime 
of  larceny  as  bailee ;  but,  even  so,  we  are  of  opinion  that  the  sub- 
stance thereof  was  sufficiently  covered  by  other  instructions. 

The  best  that  can  be  said  of  5a  is  that  it  suggests  the  necessity 
of  instructing  the  jury  that  a  felonious  intent  is  necessary  to 
constitute  a  crime.  The  first  part  of  the  instruction  is  so  framed 
as  to  be  confusing  and  almost  meaningless.  Certain  words  ap- 
pear to  be  omitted  therefrom.  The  expressions  "simple  larceny" 
and  "embezzlement"  are  found  therein,  but  the  crime  of  which 
the  defendant  was  accused  is  not  mentioned,  save  in  the  last 
sentence,  and  it  is  there  coupled  with  the  declaration  that  the 
''taking  or  conversion  of  personal  property  which  renders  a 
person  guilty  of  simple  larceny  or  of  embezzlement  is  a  feloni- 
ously taking  or  conversion."  The  defendant  was  not  charged 
with  a  felonious  "taking."  We  think  the  court  was  justified  in 
refusing  this  instruction,  for  the  reason  that,  if  given,  it  would 
have  had  a  tendency  to  confuse  the  jury,  rather  than  to  enlighten 
them. 

Counsel  argue:  "The  court's  attention,  by  these  instructions, 
[14]  was  called  to  the  proposition  that  the  word  'feloniously' 
or  some  equivalent  word  or  language  is  absolutely  essential  to  a 
correct  instruction  where  the  crime  of  grand  larceny  is  charged." 
They  cite  State  v.  Peterson,  36  Mont.  109,  92  Pac.  302 ,  State  v. 
McLeod,  35  Mont.  372,  89  Pac.  831,  State  v.  Sloan,  35  Mont.  367, 
89  Pac.  829 ,  State  v.  Allen,  34  Mont  403,  87  Pac.  177 ,  and  State 
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▼.  Recknitz,  20  Mont.  488,  52  Pac.  264,  in  gapport  of  their  con- 
tention.  The  question  arises,  therefore,  whether  under  our  sys- 
tem of  settling  instructions,  a  defendant  in  a  criminal  action 
may,  without  tendering  one  which  is  correct  in  point  of  law  or 
which  should  have  heen  given,  or  hy  offering  one  which  is  incor- 
rect, predicate  error  upon  the  refusal  of  the  court  to  give  a 
correct  instruction  or  any  instruction  on  the  subject,  by  simply 
suggesting  or  calling  attention  generally  to  the  fact  that  the  in- 
structions proposed  to  be  given  do  not  cover  the  point. 

For  the  purposes  of  this  action  we  shall  assume  that  it  is  the 
duty  of  the  trial  court  to  charge  the  jury  of  its  own  motion  in  a 
criminal  case,  and  that  the  charge  should  substantially  cover  the 
main  issues,  so  as  to  enable  the  jury  to  intelligently  decide  them. 
This  does  not  mean,  however,  that  the  court  must,  without  re- 
quest, cover  every  point  in  the  case,  or  explain  every  issue,  or 
deliver  a  charge  so  comprehensive  in  scope  as  to  be  beyond  fault 
or  criticism.  If  such  were  the  law  very  few  criminal  convictions 
could  stand.  In  the  instant  case,  the  court,  of  its  own  motion, 
gave  many  instructions  to  the  jury.  The  information  charges 
that  the  defendant  feloniously  appropriated  the  money  of  Maggie 
Stephens  to  his  own  use.  The  jury  were  instructed  (1)  that  his 
plea  of  not  guilty  made  it  incumbent  upon  the  state  to  prove  all 
of  the  material  allegations  contained  in  the  information  beyond 
a  reasonable  doubt,  and  that  the  evidence  must  be  sufficient  to 
establish  every  element  of  the  crime  charged;  (2)  that  if  they 
entertained  any  reasonable  doubt  upon  any  single  fact  or  element 
necessary  to  constitute  the  crime,  it  was  their  duty  to  acquit;  (3) 
that  in  every  crime  there  must  exist  a  union  or  joint  operation 
of  act  and  intent.  The  court  also  defined  the  crime  of  larceny  as 
bailee  in  the  words  of  the  statute.  As  is  well  known  to  the  pro- 
fession, this  definition  is  defective  in  that  it  omits  any  reference 
to  a  criminal  intent.  Grand  larceny  was  also  defined.  Alto- 
gether nineteen  instructions  were  given.  So  it  appears  that  the 
court  made  a  reasonable  effort  to  advise  the  jury  of  the  issues  in 
the  case  and  the  constitutional  rights  of  the  defendant.  They 
were  also  given  the  usual  and  ordinary  rules  for  their  guidance 
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in  weighing  evidence  and  determining  the  credibility  of  wit- 
nesses. The  instruction  defining  larceny  as  bailee  was  given 
without  objection.  It  was  defective.  The  legislature  has  en- 
deavored to  minimize  reversals  in  criminal  actions  growing  out 
of  the  charge,  or  failure  to  charge,  by  the  court,  by  enacting  sec- 
tion 9271,  Revised  Codes.  That  section  provides,  among  other 
things,  as  follows:  "When  the  evidence  is  concluded,  if  either 
party  desires  special  instructions  to  be  given  to  the  jury,  such 
instructions  shall  be  reduced  to  writing  •  •  •  and  together 
with  a  written  request  asking  the  same  •  •  •  delivered  to 
the  court.  At  all  times  prior  to  the  charging  the  jury  the  in- 
structions to  be  given  shall  be  *  *  *  settled  by  the  court, 
at  which  settlement  counsel  for  the  parties  shall  be  allowed 
reasonable  opportunity  to  examine  the  instructions  requested  and 
proposed  to  be  given  by  the  court  and  to  present  and  argue  to 
the  court  objections  and  exceptions  to  the  adoption  or  rejection 
of  any  instruction  offered  by  counsel  or  proposed  to  be  given  to 
the  jury  by  the  court.  On  such  settlement  of  the  instructions 
the  respective  counsel,  or  the  parties,  shall  specify  and  state  the 
particular  ground  on  which  the  instruction  is  objected  or  ex- 
cepted to,  and  it  shall  not  be  sufficient  in  stating  the  ground  of 
such  objection  or  exception  to  state  generally  that  the  instruction 
does  not  state  the  law,  or  is  against  law,  but  such  ground  of 
objection  or  exception  shall  specify  particularly  wherein  the  in- 
struction is  insufficient,  or  does  not  state  the  law,  or  what  partic- 
ular clause  therein  is  objected  to.  *  *  *  No  motion  for  a 
new  trial  on  the  ground  of  errors  in  the  instructions  given  shall 
be  granted  by  the  district  court  unless  the  error  so  assigned,  was 
specifically  pointed  out  and  excepted  to  at  the  settlement  of  the 
instructions,  as  herein  provided;  and  no  cause  shall  be  reversed 
by  the  supreme  court  for  any  error  in  instructions  which  was  not 
specifically  pointed  out  and  excepted  to  at  the  settlement  of  the 
instructions  *  *  *  and  such  error  and  exception  incorpo- 
rated in  and  settled  in  the  bill  of  exceptions.  •  •  •  In 
charging  the  jury,  the  court  shall  give  to  them  all  matters  of  law 
which  it  thinks  necessaiy  for  its  information  and  guidance." 
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The  spirit  as  well  as  the  letter  of  the  foregoing  provision  is 
that  general  requests  and  objections  are  to  be  disregarded  both 
by  the  trial  court  and  by  this  court.  The  purpose  of  the  legisla- 
ture was  that  the  attention  of  the  trial  court  must  be  specifically 
directed  to  any  alleged  defect  in  a  proposed  instruction,  and  re- 
quests for  particular  instructions  must  be  reduced  to  writing  and 
delivered  to  the  court.  Ample  time  is  given  for  examination  of 
the  court's  proposed  charge,  to  the  end  that  specific  objections 
may  be  made  thereto.  The  particular  ground  of  objection  must 
be  stated  and  general  objections  are  not  sufficient.  The  objec- 
tion must  specify  particularly  wherein  the  instruction  is  insuffi- 
cient or  does  not  state  the  law.  It  will  readily  be  seen,  there- 
fore, that  a  suggestion  contained  in  a  defective  offered  instruc- 
tion is  not  sufficient  to  constitute  a  specific  objection  to  another 
instruction  proposed  to  be  given  by  tKe  court.  Not  having 
offered  a  good  instruction  and  having  failed  to  point  out  the 
particular  defect  in  that  of  the  court,  the  defendant  cannot  be 
heard  to  say  that  the  trial  court  erred  to  his  prejudice.  The 
statute  forbids  this  court  to  grant  a  reversal  in  the  circumstances. 

22.  Defendant's  instruction  No.  3a  was  refused.  It  reads  as 
follows:  "You  are  instructed  that  considerable  evidence  was 
admitted  with  reference  to  transactions  other  than  the  larceny 
[15]  of  $564.50,  and  in  this  connection  the  court  instructs  yon 
that  even  if  there  may  be  evidence  that  the  defendant  Sam  Hall 
converted  other  money  at  other  times  to  his  own  use,  this  is  not 
sufficient  evidence  to  find  the  defendant  guilty,  and  you  are 
instructed  that  unless  you  are  satisfied  beyond  a  reasonable  doubt, 
that  the  defendant  Sam  Hall  committed  the  crime  of  grand 
larceny  and  appropriated,  as  is  set  out  in  the  information,  the 
sum  of  $564.50,  or  some  part  thereof,  belonging  to  Maggie 
Stephens,  then  you  must  find  him  not  guilty."  It  is  now  argued 
that  this  instruction  was  intended  to  advise  the  jury  that  evi- 
dence of  other  crimes  was  only  to  be  considered  as  bearing  upon 
the  question  of  intent.  Many  cases  are  called  to  our  attention 
holding  that  the  court  should  inform  the  jury,  on  request,  that 
such  evidence  must  be  so  limited  in  effect.  But  the  instruction 
offered  did  not  so  limit  the  effect  of  the  evidence.    It  told  the 
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jury  that  evidence  of  other  crimes  was  not  sufficient  to  convict 
the  defendant  of  the  particular  crime  charged.  This  of  course 
was  true.  But  the  evidence  was  nevertheless  competent,  as  we 
have  heretofore  shown.  To  have  given  this  instruction  as  offered 
would  almost  have  amounted  to  a  direction  to  disregard  the  evi- 
dence. If  coiuisel  desired  the  court  to  charge  the  jury  that 
evidence  of  other  similar  offenses  was  only  admitted  to  guide 
them  in  determining  the  intent  of  the  defendant,  they  should 
have  made  a  specific  request  for  such  an  instruction.  The  record 
shows  that  the  court  told  the  jury,  when  the  evidence  was  offered, 
that  it  was  only  admitted  as  bearing  on  the  question  of  intent 

23.  Again,  it  is  contended  that  the  verdict  is  not  supported 
by  the  evidence,  in  that  there  was  no  showing  that  the  defendant, 
[16]  or  Hall  Brothers,  had  authority  to  collect  the  Wynne  note. 
The  gist  of  the  argum^t  is  that  if  the  defendant  converted  any 
money,  it  belonged  to  the  Wynnes  and  not  to  Maggie  Stephens. 
There  is  no  merit  in  this  contention.  Stephens  was  the  agent  for 
his  sister.  He  had  power  to  act  for  her.  As  early  as  1907  he 
gave  authority  to  Wigginton  for  Hall  Brothers  to  collect  the 
Wynne  note.  He  so  testified.  Hall  Brothers,  while  ostensibly 
the  title  of  a  corporation,  was  in  reality  the  name  under  which 
the  defendant  was  carrying  on  his  operations.  Wigjrinton  was 
its  agent  and  his  agent.  Acting  on  such  authority.  Hall  Broth- 
ers collected  the  Wynne  note  and  the  defendant  appropriated  the 
proceeds  thereof  to  his  own  use.  He  confessed  as  much  to 
Stephens.  He  knew  every  detail  of  the  business.  He  was  in- 
formed that  the  makers  of  notes  were  paying  the  amounts 
thereof  into  the  office  of  the  corporation.  He  knew  that  these 
amounts  were  being  deposited  in  the  Daly  bank  to  the  credit  of 
the  corporation,  and  he  treated  the  moneys  so  deposited  as  his 
own  personal  property.  Wherever  the  technical  title  to  these 
moneys  may  have  rested,  as  between  the  makers  and  indorsees  of 
the  notes,  the  fact  remains  and  may  be  gathered  from  a  multitude 
of  circumstances  disclosed  by  the  record,  that  Hall  encouraged  the 
makers  to  pay  the  interest  and  principal  of  their  notes  to  him, 
assuming  the  right  to  collect  the  same.  He  collected  and  paid 
over  to  Stephens  the  interest  on  the  Wynne  note  from  the  time  of 
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its  purchase  by  the  latter,  assuming  to  act  as  the  agent  of  Maggie 
Stephens.  It  seems  to  have  been  understood  between  him  and  his 
victims  that  he  should  collect  the  amounts  due  and  hold  the  same 
as  bailee  for  the  owners  of  the  notes.  The  proceeds  of  one  note 
was  paid  to  him  as  agent  for  Stephens  and  he  subsequently 
turned  the  amount  over  to  the  latter.  When  Stephens  desired  to 
call  in  notes  for  payment  he  went  to  Hall.  The  whole  course  of 
conduct  of  the  defendant,  his  agent  Wigginton,  Stephens,  and 
the  Wynnes,  shows  that  Hall  not  only  assumed,  but  that  he  actu- 
ally had,  authority  to  collect  the  Wynne  note.  His  confession  to 
Stephens  and  the  attempt  to  induce  the  latter  to  take  his  notes 
in  payment  of  the  amounts  of  which  he  had  defrauded  him  and 
his  sister,  clearly  shows  that  the  defendant  himself  never  ques- 
tioned his  authority  to  collect  the  note. 

24.  Finally  it  is  urged  that  there  is  not  any  testimony  in  the 
record  to  show  that  Maggie  Stephens  did  not  consent  to  the 
appropriation  by  the  defendant  of  the  proceeds  of  the  W3mne 
note.  Maggie  Stephens  did  not  appear  in  the  case  as  a  witness 
or  otherwise.  Her  brother  was  her  agent  with  full  power  to  act 
in  her  behalf.  He  purchased  the  notes  and  collected  the  interest. 
He  testified  that  the  defendant  was  never  given  authority  to  con- 
vert the  proceeds  of  any  of  the  notes  to  his  own  use.  Hall  virtu- 
ally confessed  as  much  in  the  conversation  with  Stephens  to 
which  we  have  just  referred.  He  was  palpably  guilty  of  the 
<3rime  charged,  and  although  there  were  many  technical  errors 
committed  at  the  trial,  we  are  clearly  of  opinion  that  he  was 
properly  and  justly  convicted. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Bbantly:  I  cannot  agree  with  my  asso- 
ciates in  the  disposition  made  of  this  case.  I  think  the  defend- 
ant is  entitled  to  a  new  trial.  In  my  opinion  the  evidence  does 
not  show  that  the  money  alleged  to  have  been  appropriated  by 
the  defendant  belonged  to  Maggie  Stephens.  To  sustain  the 
verdict  it  was  indispensable  that  this  fact  be  established* 
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The  court  submitted  the  case  to  the  jury  without  giving  them 
any  definition  of  larceny,  otiier  than  that  embodied  in  the  statute. 
This  court  has  repeatedly  held,  as  appears  from  the  case  of  State 
y.  Allen  and  the  others  cited  in  the  majority  opinion,  that  this  is 
not  sufBcient.  It  is  true  that  counsel  for  the  defendant  did  not 
submit  a  properly  drawn  request  for  an  instruction  covering  the 
point,  yet  I  think  the  requests  submitted  indicated  clearly  what 
the  desire  of  counsel  was,  and  that  the  court  should  of  its  own 
motion  have  submitted  a  proper  instruction.  Even  under  the 
liberal  rule  prescribed  by  the  statute  (Rev.  Codes,  sec.  9271)  a 
trial  court  cannot  neglect  the  duty  to  give  such  instructions  as 
will  enable  the  jury  to  find  properly  with  reference  to  each  ele- 
ment of  the  crime  charged.  Under  the  instructions  as  given,  the 
jury  were  justified  in  finding  the  defendant  guilty  upon  the 
theory  that  his  appropriation  of  the  money  was  wrongful  though 
not  felonious. 

Rehearing  denied  June  4, 1912. 
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Water  Sights — Ldkes — Overflow — Percolating  Waters — Bights 
of  Appropriator — Findings — Insufficient  Evidence — Property 
Bights — Determinc^tion  of,  in  Contempt  Proceedings. 

Property  Bights — Not  Determinable  in  Contempt  Proceedings. 

1.  Substantive  property  rights  cannot  be  adjudicated  through  the 
medium  of  contempt  proceedings. 

Water  Bights — ^Lakes-— Overflow — Appropriation — ^Burden  of  Proof. 

2.  Where  the  natural  overflow  from  a  lake  reaches  a  creek,  all  the 
water  in  which  has  been  appropriated,  by  reasonably  ascertainable 
ehannels,  surface  or  underground,  it  is  one  of  its  sources  of  supply, 
and  one  who  intercepts  and  appropriates  such  overflow  has  the  burden 
of  establishing  his  right  to  do  so. 

e. 

3.  Plaintiff  having  made  a  prima  facie  showing  that  the  overflow 
from  a  mountain  lake,  situated  upon  the  public  domain,  disappeared 
entirely  a  short  distance  from  the  lake  and  that  beyond  such  point 
there  was  no  surface  channel  nor  any  indication  of  an  underground 
ehann^  in  the  direction  of  a  creek  to  which  such  overflow  was  claimed 
bj  the  defendants  to  be  tributary,  the  burden  was  upon  them  to  show 


522  Byan  v.  QuiNiiAN  et  al.  [June,  T.  '12 

tbat,  if  uninterrupted,  the  flow  finds  its  way  into  the  creek  by  a  de- 
fined  channel  either  upon  the  surface  or  underground,  and  that  plain- 
tiff's appropriation  of  it  diminished  the  Tolume  of  water  flowing  in  the 
creek  to  which  thej  were  entitled. 

Same — Percolating  Waters — ^Bights  of  Appropiiator. 

4.  Percolating  water  is  not  governed  bj  the  same  rules  that  are 
applied  to  running  streams;  subject  to  the  limitation  embodied  in  the 
maxim,  *'8%e  utere  tuo  ut  alienum  non  loedas,"  the  proprietor  of  the 
soil  where  such  water  is  found  has  the  right  to  control  and  um  it  as 
he  pleases  for  the  purpose  of  improving  his  own  land,  though  his  use 
or  control  may  incidentally  injure  an  adjoining  proprietor. 

Same — Subsurface  Waters — ^Bules  Governing. 

5.  Subsurface  water  flowing  in  defined  channels,  reasonably  ascertain- 
able, is  subject  to  the  same  rules  as  water  flowing  in  surface  streams; 
there  being,  however,  no  presumption  that  such  water,  in  whatever 
form  found,  is  tributary  to  any  stream. 

Same — Subsurface  Waters— Tributary  to  Stream — ^Circumstantial  Xhridenee. 

6.  One  who  asserts  that  subsurface  water  is  tributary  to  a  certain 
stream  may  establish  such  fact  by  circumstantial  evidence  having  so 
much  of  substance  and  probative  value  as  will  reasonably  exclude  the 
contrary  hypothesis. 

Same— Percolati on — Findings — Insufficient  Evidence. 

7.  Under  the  rule  that  flndings  based  upon  speculation  rather  than 
substantive  evidence  may  not  be  allowed  to  stand,  the  conclusion  of 
the  district  court  in  a  water  right  suit  that  the  overflow  water  from 
a  mountain  lake,  which  entirely  disappeared  some  3,600  feet  from  a  creek 
to  which  it  was  alleged  to  be  tributary,  reached  such  creek  by  percola- 
tion, held  erroneous,  where  there  was  not  any  evidence  upon  which 
such  a  finding  could  be  based. 

Appeal  from  District  Court,  Powell  County;  W.  B.  C.  Stewart, 
Judge  of  the  Ninth  Judicial  District,  presiding. 

Action  by  Jeremiah  Byan  against  John  Quinlan  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.  Beversed  and 
remanded. 

Mr,  T,  P.  Stewart,  and  Messrs,  Rodgers  dt  Rodgers,  sabmitted 
a  brief  in  behalf  of  Appellant.  Mr.  Stewart  and  Mr.  Hiram  W* 
Rodgers  ai*gued  the  cause  orally. 

"Where  waters  do  not  flow  in  a  well-defined  stream  upon  the 
surface  of  the  earth,  but  disappear  under  the  surface  of  the 
ground,  they  are  presumed  not  to  be  tributary  to  any  particular 
stream  of  water,  and  the  burden  of  proof  is  upon  the  person 
asserting  such  waters  to  be  tributary  to  any  particular  stream  to 
establish  such  fact.  And  the  fact  that  waters  flowing  in  the  earth 
and  not  flowing  in  a  well-defined  stream  upon  the  surface  of  the 
earth  are  tributary  to  any  particular  stream  can  only  be  estab- 
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lished  by  showing  that  they  flow  in  a  well-defined  and  known 
underground  channel  or  subterranean  stream.  (City  of  Los 
Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pae.  585;  Wkeelock  v. 
Jacobs,  70  Vt.  162,  67  Am.  St.  Rep.  659,  43  L.  R.  A.  105,  40  AtL 
41 ;  Tampa  Water  Works  Co.  v.  Cline,  37  Pla.  586,  53  Am.  St. 
Rep.  262,  33  L.  R.  A.  376,  20  South.  780;  Hartson  v.  McCue,  42 
Cal.  303,  10  Am.  Rep.  299 ;  Metcalf  v.  Nelson,  8  S.  D.  87,  59  Am. 
St.  Rep.  746,  65  N.  W.  911 ;  Gould  v.  Eaton,  111  Cal.  639,  52  Am. 
St.  Rep.  201,  44  Pac.  319.)  There  being  no  evidence  in  the  rec- 
ord to  prove  that  after  the  Blind  lake  waters  disappear  they  flow 
in  any  well-defined  channel,  or  known  subterranean  stream  under- 
ground, the  law  presumes,  under  such  circumstances,  and  such 
presumption  obtains  unless  overthrown  by  proof,  that  such  water, 
after  it  disappears  beneath  the  surface  of  the  earth,  becomes  what 
is  known  as  percolating  waters.  (See  notes  in  Wheelock  v.  Jacobs, 
67  Am.  St.  Rep.  670,  671.)  It  is  impossible  to  identify  perco- 
lating waters.  Percolating  waters  are  not  tributary  to  any  par- 
ticular stream.  Nor  do  such  percolating  waters,  as  a  matter  of 
fact,  necessarily  flow  into  the  nearest  stream  or  the  stream  within 
the  watershed  of  the  surface  ground,  underneath  which  such 
percolating  waters  are  found.  {Wheatley  v.  Baugh,  25  Pa.  528, 
64  Am.  Dec.  721 ;  Boatk  v.  Driscoll,  20  Conn.  533,  52  Am.  Dec. 
352;  Southern  Pacific  R.  B.  Co.  v.  Dufour,95  Cal.  615,  19  L. 
B.  A.  92,  30  Pac.  783.)  The  proposition  that  percolating  waters 
are  within  the  watershed  of  a  certain  stream  is  no  proof  in  itself 
that  they  ever  find  their  way  into  such  stream.  (Leonard  ▼. 
Shatzer,  11  Mont.  422,  28  Pac.  457.)  Unless  it  appears  that 
underground  water,  in  a  given  case,  flows  in  a  defined  and  known 
channel,  it  will  be  presumed  to  be  percolating  water.  {Tampa 
Water  Works  Co.  v.  Cline,  Hanson  v.  McCue,  Metcalf  v.  Nelson, 
and  Oould  v.  Eaton,  supra;  Elster  v.  Springfield,  49  Ohio  St.  82, 
30  N.  E.  274.)  And  to  prevent  underground  waters  from  being 
classed  as  percolating  waters,  they  must  flow  in  an  underground 
stream,  the  presence  and  location  of  which  can  be  ascertained; 
and  in  order  for  such  underground  stream  to  be  treated  as  a 
watercourse,  and  the  waters  therein  not  considered  as  percolating 
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waters,  such  subsurface  stream  must  be  discoverable  from  the  sur- 
face of  the  ground,  and  im>  subsurface  explorations  should  be 
necessary  to  define  its  course.  (Case  v.  Hoffman,  84  Wis.  438, 
36  Am.  St.  Rep.  937,  20  L.  R.  A.  40,  54  N.  W.  793 ;  Wheatley  v. 
Baugh,  supra;  Haldeman  v.  Bruckhart,  45  Pa.  514,  84  Am.  Dec. 
511;  Lybe's  Appeal,  106  Pa.  626,  51  Am.  Rep.  542;  Waiiams  v. 
Ladew,  161  Pa.  283,  41  Am.  St.  Rep.  891,  29  Atl.  54.) 

Under  the  law  it  is  impossible  to  appropriate  waters  which  are 
percolating  in  the  ground,  underneath  the  surface  of  the  earth. 
Likewise,  it  is  impossible  for  persons  who  have  appropriated 
water  from  a  stream  to  claim  any  interest  in  percolating  waters 
merely  because  such  percolating  waters  are  within  the  earth  be- 
neath the  surface  watershed  of  such  streams.  If  the  appropri- 
ators  of  water  from  a  stream  could  claim  any  such  right  in  such 
percolating  waters,  then  the  rule  of  law  that  percolating  waters 
cannot  be  appropriated  would  be  meaningless.  {Crescent  M.  Co, 
V  Silver  King  M.  Co.,  17  Utah,  444,  70  Am.  St.  Rep.  810,  54  Pac. 
244 ;  WiUow  Creek  Irr.  Co.  v.  MicJiaelson,  21  Utah,  248,  81  Am. 
St.  Rep.  687,  51  L.  R.  A.  280,  60  Pac.  943 ;  Edwards  v.  Haeger, 
180  HI.  99,  54  N.  E.  176 ;  Howard  v.  Perrin,  8  Ariz.  347,  76  Pac. 
460;  Howard  v.  Perrin,  200  U.  S.  71,  50  L.  Ed.  374,  26  Sup.  Ct 
Rep.  195;  Hosier  v.  Caldwell,  7  Nev.  363;  Taylor  v.  Welch,  6 
Or.  198;  Shively  v.  Hume,  10  Or.  76.) 

The  contempt  proceedings  could  not  have  been  res  judicata  of 
the  subject  matter  of  this  action,  and  could  not  have  determined 
or  adjudicated  that  the  waters  of  Blind  lake  were  tributary  to 
Dempsey  creek,  for  the  reason  that  a  contempt  proceeding  does 
not  adjudicate  or  determine  the  right  to  property.  It  cannot  be 
that  the  title  to  a  water  right  could  be  determined  by  a  summary 
and  collateral  proceeding  from  which  there  is  no  appeal,  and 
which  is  meant  only  to  effect  the  one  purpose  of  maintaining  the 
dignity  and  authority  of  the  court.  The  rule  of  res  judicata  does 
not  apply  to  contempt  proceedings,  neither  does  a  contempt  pro- 
ceeding operate  as  an  estoppel.  {Mack  v.  Levy,  59  Fed.  468; 
Proctor  V.  Cole,  104  Ind.  373,  3  N.  E.  106,  4  N.  E.  303 ;  State  v. 
District  Cowrt,  24  Mont.  33,  60  Pac.  493.)     A  special  pF0ce< 
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of  a  criminal  character  cannot  tinder  any  circumstances  be  res 
judicata.  {Corbley  v.  Wilson,  71  111.  209,  22  Am.  Rep.  98; 
Hutchinson  v.  U.  &  M.  Bank,  41  Pa.  42,  80  Am.  Dec.  596 ;  Sea 
Board  Air  Line  Ey.  v.  O'Quin,  124  Ga.  357,  2  L.  B.  A;,  n.  s., 
472,  52  S.  E.  427 ;  Frierson  v.  Jenkins,  72  S.  C.  341,  110  Am.  St. 
Rep.  608,  5  Ann.  Cas.  77,  51  S.  E.  862.)  Such  proceedings  could 
not  be  res  judicata,  or  have  operated  as  an  estoppel  upon  the 
plaintiff  for  the  further  reason  that  they  were  not  pleaded  in 
defendants'  amended  answer,  and  a  party  who  relies  upon  a 
judgment  as  res  judicata,  or  as  an  estoppel,  must  plead  the  same. 
{Cave  V.  Crafts,  53  Cal.  135;  McLean  v.  Baldwin,  136  Cal.  565, 
69  Pac.  259;  Briggs  v.  Milium,  40  Mich.  512.) 

Mr,  J.  H,  Duffy,  and  Mr.  Wingfield  L.  Brmvn,  for  Respondents, 
submitted  a  brief,  and  argued  the  cause  orally. 

Are  the  waters  in  controversy  seepage  or  percolating  waters, 
and  if  so,  are  such  waters  the  subject  of  appropriation  t  It  is 
evident  from  the  undisputed  facts  developed  at  the  trial  of  this 
case  and  hereinbefore  fully  set  out,  and  as  evidenced  by  the 
transcript  on  file,  that  the  words  '^ seepage  and  percolating  water" 
were  used  by  the  court  in  the  findings  of  fact  inadvertently,  and 
certainly  not  in  the  sense  contended  for  by  the  appellant.  Mr. 
Wiel,  in  his  work  on  Water  Rights  in  the  Western  States,  in  sec- 
tion 77,  defines  percolating  waters  thus: 

*'In  Yineland  etc.  Co.  v.  Azusa  etc.  Co.,  126  Cal.  486,  46  L.  B. 
A.  820,  58  Pac.  1057,  it  is  said  that  percolating  water  is  a  phrase 
of  well-defined  meaning  within  the  law,  adding:  'It  is  essential 
to  the  nature  of  percolating  waters  that  they  do  not  form  part  of 
the  body  or  flow,  surface  or  subterranean,  of  any  stream.  They 
may  either  be  rain  waters  which  are  slowly  infiltering  through  the 
soil,  or  they  may  be  waters  seeping  through  the  banks  or  bed  of 
a  stream  which  has  so  far  left  the  bed  and  the  other  waters  as  to 
have  lost  their  character  as  part  of  the  flow.'  "  In  City  of  Los 
Angeles  v.  Hunter,  156  Cal.  603, 105  Pac.  755,  the  court,  in  defin- 
ing such  waters,  says :  ''In  the  common-law  sense  of  the  term,  are 
those  that  are  vagrant,  wandering  drops,  moving  by  gravity  in 
any  and  every  direction  along  the  line  of  least  resistance." 


526  Byan  v.  QumiiAN  bt  au  [June,  T.  12 

Admitting,  however,  for  the  purpose  of  this  argument  that 
after  the  waters  in  controversy  leave  the  pond  or  lake,  and  in  their 
fl'ow  down  the  mountain  is  so  diffused  and  dispersed  as  to  entirely 
change  its  character  and  become  percolating  water,  we  still  main- 
tain that  such  water  is  subject  to  appropriation  and  entitled  to 
the  full  protection  of  this  court. 

The  majority  of  the  cases  cited  by  learned  counsel  for  the 
appellant  on  this  point  are  from  the  states  that  recognize  the 
exclusive  doctrine  of  the  common  law  with  reference  to  riparian 
rights,  and  even  in  such  states  the  rule  has  been  substantially 
modified,  if  not  reversed,  notably  in  Pennsylvania.  (See  CoUins 
V.  Chartiers  V.  O.  Co.,  131  Pa.  143,  17  Am.  St.  Rep.  791,  6  L.  B. 
A.  280,  18  Atl.  1012.)  Again,  the  facts  upon  which  the  cases 
dted  by  appellant  are  based  are  radically  different  from  the  case 
at  bar,  are  not  pertinent,  and  were  decided  on  principles  of  law 
either  arising  from  statutes  of  the  state  announcing  the  decision, 
or  compelled  to  do  so  by  some  rule  of  the  common  law  not  appli- 
cable in  this  state.  It  will  be  noticed,  in  the  cases  referred  to, 
that  the  controversy  usually  arose  between  the  owners  of  differ- 
ent lands  as  to  whom  the  percolating  waters  belonged  while  per- 
colating through  their  soil.  In  this  case  there  is  no  question  as 
to  whom  the  lands  belong  in  which  this  water  takes  its  source, 
and  over  which  it  flows  from  such  source  to  Dempsey  creek,  it 
being  unsurveyed  lands  of  the  public  domain.  In  the  case  of 
Katz  V.  Walkinshaw,  141  Cal.  116,  99  Am.  St.  Rep.  35,  64  L.  R. 
A.  236,  70  Pac.  663,  74  Pac.  766,  the  court  says:  ** Since  the 
common-law  rule  that  an  owner  of  land  was  the  absolute  owner 
of  percolating  waters  beneath  the  surface  of  his  land  could  not 
be  equitablj'  applied  to  the  state  of  California  by  reason  of  its 
peculiar  physical  condition,  such  rule  was  not  adopted  in  such 
state  as  a  part  of  the  English  common  law." 

The  conduct  of  the  appellant  with  reference  to  the  waters  of 
Dempsey  creek  and  its  tributaries  has  been  a  persistent  violation 
of  the  prior  rights  of  the  respondents,  and  a  contemptuous  disre- 
gard of  the  judgment  and  orders  of  the  court  and  its  officers,  and 
a  constant  source  of  litigation  since  1901.  Under  the  pretended 
claim  that  the  water  in  controversy  is  not  tributary  to  Dempsey 
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creek,  the  appellant  in  this  action  is  now  trying  to  relitigate 
matters  that  were  finally  settled  and  adjudicated  in  1902;  this 
is  a  fact  evidenced  by  his  own  testimony  and  the  allegations  of 
his  complaint.  This  he  cannot  do.  ( Water  Supply  &  8.  Co,  v. 
Larimer  &  NoU  Irr.  Co,,  24  Colo.  322,  46  L.  B.  A.  326,  51  Pac. 
496 ;  New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac. 
989.) 

MR.  CHIEF  JUSTICE  BEANTLT  deUvered  the  opinion  of 
the  court. 

This  cause  is  before  this  court  upon  appeals  by  the  plaintiff 
from  a  decree  in  favor  of  defendants  and  an  order  denying  his 
motion  for  a  new  trial.  The  controversy  involves  the  right  to 
the  use  of  the  water  in  Blind  or  Ryan  lake,  situated  in  Powell 
county.  Dempsey  creek  has  its  source  on  the  eastern  slope  of  a 
range  of  mountains  extending  north  and  south,  and  flows  through 
a  canyon  toward  the  southeast  into  the  valley,  and  thence  into 
Deer  Lodge  river.  Blind  lake  is  situated  on  the  public  domain, 
in  a  depression  high  up  on  the  eastern  slope  of  the  same  range, 
some  distance  to  the  southwest.  To  the  north  of  the  lake  is  a 
high  ridge  or  backbone,  extending  several  hundred  feet  to  the  east 
beyond  the  eastern  rim  of  the  lake,  terminating  in  a  point  from 
which  there  is  a  sharp  descent  to  the  east,  northeast,  and  south. 
To  the  south  is  another  ridge  which  extends  further  to  the  east. 
Between  these,  and  toward  the  east  and  north,  extends  a  canyon, 
the  natural  surface  of  which  slopes  from  the  eastern  rim  of  the 
lake  for  a  distance  of  2,725  feet  at  an  average  angle  or  grade  of 
twelve  feet  to  the  hundred,  and  thence,  at  an  angle  of  about 
sixteen  feet  to  the  hundred,  2,400  feet  to  the  level  of  Dempsey 
creek.  To  the  west  the  country  is  mountainous.  The  lake  is  fed 
by  streams  flowing  into  it  from  this  direction  and  by  flood  water 
from  melting  snow.  Over  its  eastern  rim  there  is  a  small  flow 
of  water,  estimated  at  from  fifteen  to  forty  inches,  which  follows 
a  well-defined  natural  channel  in  the  general  direction  of  Demp- 
sey creek.  As  it  descends  the  slope,  the  flow  gradually  decreases 
in  volume  until  it  disappears  entirely  at  or  near  a  point  1,500 
feet  from  the  lake,  or  3,625  feet  from  the  channel  of  the  creek. 
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From  this  point  to  the  channel  of  the  creek  there  is  no  surface 
channel.  The  underlying  area  consists  of  granite  boulders,  inter- 
mixed with  sand  and  gravel.  The  record  does  not  disclose  the 
character  of  formation  in  the  surrounding  elevations  nor  of  the 
walls  of  the  canyon.  The  plaintiff  and  defendants  all  own  agri- 
cultural land  situate  along  Dempsey  creek  some  miles  below  the 
lake,  and  claim,  under  separate  appropriations,  rights  in  various 
amounts  to  the  use  of  the  water  flowing  therein.  On  December 
27,  1902,  an  action,  theretofore  brought  in  the  district  court  of 
Powell  county  to  have  adjudicated  the  extent  and  relative  priori- 
ties of  these  rights,  in  which  all  the  defendants  herein  or  their 
predecessors  were  plaintiffs  and  the  plaintiff  herein  was  the 
defendant,  resulted  in  a  decree  which  definitely  fixed  the  extent 
of  each  right  and  the  date  at  which  it  was  initiated,  and  by  in- 
junction prescribed  the  order  of  use  accordingly.  By  that  decree 
the  right  of  plaintiff  was  declared  to  be  inferior  to  those  of  all 
the  other  parties,  so  that  during  the  dry  season  he  was  not  there- 
after able  to  have  the  use  of  any  water.  At  that  time  few,  if  any, 
of  the  parties  knew  of  the  existence  of  the  lake,  except  by  hear- 
say, and  the  question  whether  it  is  a  tributary  of  Dempsey  creek 
was  not  brought  directly  into  the  controversy.  During  the  pend- 
ency of  the  action,  the  plaintiff,  having  learned  of  the  existence 
of  the  lake,  concluded  from  its  situation  and  surroundings  that  it 
had  no  connection  with  Dempsey  creek,  and  that  he  could  obtain 
from  it  an  additional  supply  of  water.  He  thereupon  posted  at 
the  outlet  of  the  lake  his  notice  of  appropriation  and  made  the 
record  required  by  the  statute.  He  cleaned  out  the  natural 
channel,  and  dug  a  ditch  from  the  point  at  which  the  flow  of 
water  disappears,  a  distance  of  1,225  feet.  From  the  end  of  the 
ditch  to  the  creek  he  constructed  a  flume.  In  order  to  store  a  sup- 
ply of  water,  he  also  built  a  dam  along  the  lower  rim  of  the  lake 
and  put  in  a  headgate.  By  this  means  he  raised  the  level  of  the 
water  in  the  lake  to  the  extent  of  about  four  feet.  The  normal 
area  of  the  water  surface  was  about  four  acres.  Plaintiff's  dam 
increased  it  to  about  five  acres.  This  work  having  been  accom- 
plished during  the  following  two  years,  plaintiff,  having  use  for 
the  water,  permitted  a  flow  of  the  amount  required  through  the 
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ditch  and  flume  into  Dempsey  creek,  and,  when  it  reached  his 
ditches  below,  after  allowing  ten  per  cent  for  loss  by  evaporation, 
diverted  it  and  used  it.  Upon  complaint  by  the  defendants,  in 
1905,  and  again  in  1906,  he  was  fined  by  the  district  court  for 
contempt  for  violation  of  the  decree  of  1902,  by  interfering  .with 
the  natural  flow  of  water  to  the  use  of  which  the  defendants 
claimed  they  were  entitled.  He  thereupon  brought  this  action  to 
quiet  title  to  the  use  of  the  water  flowing  from  the  lake  and  also 
that  stored  therein  by  means  of  his  dam.  He  alleges  that  the 
flow  does  not  reach,  and  is  not  tributary  to,  Dempsey  creek,  and 
that  by  virtue  of  his  appropriation  and  the  creation  of  a  storage 
supply  by  the  interception  of  flood  water  by  means  of  his  dam  he 
has  a  superior  right  to  the  use  of  100  inches. 

Defendants'  answer  puts  in  issue  the  material  allegations  of 
the  complaint,  and  alleges  that  plaintiff's  right  was  adjudicated 
by  the  decree  of  1902,  and  that  he  is  estopped  by  it  to  set  up  the 
claim  now  made.    The  court  found  in  favor  of    defendants: 

(1)  That  the  decree  of  1902  finally  adjudicated  the  rights  of  all 
the  parties  to  the  use  of  the  water  flowing  in  Dempsey  creek; 

(2)  that  the  right  of  plaintiff  therein  was  thereby  adjudicated 
to  be  inferior  to  that  of  all  the  defendants;  (3)  that  plaintiff's 
appropriation  made  in  1902  was  of  water  which  is  tributary  to 
Dempsey  creek;  (4)  that  the  normal  flow  from  the  lake,  when 
not  obstructed  by  the  works  and  dam  erected  by  plaintiff,  reaches 
the  creek  and  becomes  a  part  of  it  ''by  means  of  open,  under- 
ground seepage  and  percolation";  and  (5)  that  after  the  water 
leaves  the  lake  it  flows  ''over  and  down  a  steep  and  precipitous 
route  in  the  direction  of  and  on  the  watershed  of  said  Dempsey 
creek"  until  it  enters  it  and  becomes  a  part  of  the  water  therein. 

The  contention  is  that  the  evidence  is  insufficient  to  justify  the 
findings.  It  will  be  noted  that  the  term  "open,"  used  in  con- 
nection with  the  phrase  "underground  seepage  and  percolation," 
renders  finding  4  unintelligible.  To  this  term  as  used  here  must 
be  assigned  the  meaning  "plain,  in  sight,  exposed  to  view." 
Water  seeping  or  percolating  underground  cannot,  in  the  very 
nature  of  things,  be  in  plain  sight  or  exposed  to  view.    Doubtless 
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tte  tam  crept  into  the  finding  by  inadvertence  of  the  trial  judge 
or  br  mistake  of  the  clerk  in  preparing  the  record  for  the  printer. 
Eliminating  this  term,  the  fact  found  is  that  the  overflow,  when 
not  obstructed,  finds  its  way  into  the  creek  by  seeping  or  perco- 
lating through  the  earth  in  the  canyon.  It  will  be  noted,  also, 
that  finding  5  is  inconsistent  with  this  finding.  But  notwith- 
standing this  inconsistency,  the  court  found  the  ultimate  fact  that 
the  overflow  naturally  finds  its  way  into  the  creek  and  adds  to 
the  volume  of  its  flow.  Hence  the  conclusion  that  the  plaintifiF  is 
estopped  by  the  decree  of  1902  to  assert  the  claim  which  he  now 
seeks  to  establish.  We  gather  from  the  conclusions  of  law  stated 
by  the  trial  judge  that  he  was  of  the  opinion,  also,  that  the  judg- 
ments in  the  contempt  proceedings  were  of  binding  import,  in 
that  they  necessarily  implied  a  construction  of  the  decree  as  ad- 
judicating plaintiff's  rights. 

As  heretofore  stated,  the  question  as  to  whether  the  lake  is 
tributary  to  the  creek  was  not  directly  involved  in  the  action. 
The  parties  were  not  aware  of  its  existence  except  by  hearsay. 
Whether,  therefore,  the  plaintiff  is  estopped  by  the  decree  to 
assert  his  present  claim,  depends  upon  the  facts  as  they  actually 
exist,  and  not  upon  a  mere  construction  of  it  implied  by  the  judg- 
ments in  the  contempt  proceedings.  Furthermore,  so  far  as  the 
record  shows,  the  violation  complained  of  by  the  defendants  in 
each  instance  was  an  interference  with  the  natural  flow  of  the 
water  in  the  creek,  by  which  they  suffered  deprivation.  It 
does  not  appear  that  the  right  of  plaintiff  to  appropriate 
the  overflow  of  the  lake  or  to  use  the  lake  as  a  reservoir  for 
storage  purposes  was  oonsidered  or  determined.  The  judgments 
are  not  pleaded.  For  these  reasons  they  are  not  to  be  looked  to 
as  aiding  the  decree  or  as  determinative  to  any  extent  of  plain- 
tiff's rights.  If  in  fact  the  lake  is  not  tributary  to  the  creek,  the 
existence  of  the  decree  does  not  make  it  so,  and,  though  it  be 
conceded  that  in  the  contempt  proceedings  the  court  under- 
took to  determine  the  rights  now  asserted  by  plaintiff,  such 
[1]  determination  cannot  be  given  any  conclusive  effect.  Sub- 
stantive property  rights  cannot  be  adjudicated  in  this  summary 
^his  purpose  the  right  asserted  must  be  put  in  issue 
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by  formal  pleadings,  in  the  appropriate  form  of  action  at  law 
or  in  equity,  and  determined  after  due  notice  and  a  hearing 
according  to  the  mode  usual  in  such  cases.  (State  ex  rel.  Boston 
it  Mont.  etc.  Co.  v.  District  Court,  30  Mont.  96,  75  Pac.  956.) 
Of  course,  if  the  lake  is  tributary  to  the  creek,  the  decree  of 
1902  concludes  plaintiff  from  asserting  a  right  to  appropriate  the 
overflow. 

The  contention  of  plaintiff,  therefore,  presents  the  question: 
Does  the  evidence  sustain  the  ultimate  finding  that  the  lake  is 
[2]  tributary  to  the  creek  t  The  burden  was  necessarily  upon 
the  plaintiff  to  establish  his  right  to  intercept  and  appropriate  the 
natural  overflow  from  the  lake,  for  if  this  overflow,  however  small 
in  volume,  reaches  the  creek  by  reasonably  ascertainable  chan- 
nels, it  is  one  of  its  sources  of  supply. 

The  evidence  introduced  by  plaintiff  tended  to  show  that  there 
is  a  complete  disappearance  of  it  at  a  point  1,500  feet  distant 
[8]  from  the  lake,  and  that  beyond  that  point  there  is  no  surface 
channel,  nor  any  indication  upon  the  surface  of  an  underground 
way  or  channel  in  the  direction  of  the  creek.  Prima  facie,  there- 
fore, it  was  thus  made  to  appear  that  the  overflow  does  not  find 
its  way  into  the  creek.  The  lake  being  upon  the  public  domain, 
the  plaintiff  was  prima  fade  entitled  to  make  use  of  it  and 
to  intercept  the  overflow  as  he  did,  provided  that  in  doing 
so  he  did  not  interfere  with  the  use  by  defendants  of  the  natural 
flow  in  the  creek.  The  burd-en  was  then  cast  upon  the  defendants 
to  show  that,  if  uninterrupted,  the  flow  finds  its  way  into  the 
creek  by  a  defined  channel  either  upon  the  surface  or  under- 
ground, and  that  plaintiff's  appropriation  of  it  diminishes  the 
volume  of  water  flowing  in  the  creek.  This  they  undertook  to 
establish  by  showing  the  character  of  the  debris  filling  the  canyon, 
and  the  configuration  of  the  adjacent  coimtry.  It  does  not 
appear,  however,  from  the  statement  of  any  witness,  that  there 
is  any  natural  surface  channel  beyond  the  point  of  disappearance. 
While  it  does  appear  that  the  debris  in  the  canyon  is  perhaps 
pervious  to  water,  there  was  not  any  attempt  to  show  that  this  is 
the  fact,  nor  that  the  vegetation  on  the  surface  prior  to  plaintiff's 
diversion  indicated  a  defined  watercourse  beneath,  nor  that  there 
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is  any  sound  of  running  water,  nor  that  there  are  springs  burst- 
ing out  in  the  channel  below  at  the  mouth  of  the  canyon,  nor 
that  the  flow  of  the  creek  is  increased  in  volume  by  accession 
from  the  lake  where  it  passes  the  canyon.  Nor  was  it  shown 
whether  the  creek  is  upon  bedrock,  or  whether  it  runs  over  an 
impervious  filling  of  the  canyon  upon  which  its  bed  lies.  Neither 
was  it  made  to  appear  that  the  formation  of  the  surrounding 
elevations  is  impervious  to  water  so  that  the  overflow  from  the 
lake  must  of  necessity  seek  an  outlet  through  the  canyon.  In- 
deed, the  evidence  introduced  by  the  defendants  has  not  sufficient 
probative  force  to  present  a  substantial  conflict  upon  the  prima 
facie  case  made  by  the  plaintiff.  It  is  remarkable  for  what  it 
fails  to  show,  rather  than  what  it  does  show.  The  oourt  was 
evidently  of  the  opinion  that  since  the  direction  of  the  flow,  so 
far  as  it  is  visible  to  the  eye,  is  toward  the  creek,  and  since  the 
slopes  of  the  surrounding  elevations  all  converge  toward  the 
creek,  it  was  impelled  to  the  conclusion  stated  in  the  flndings.  A 
moment's  reflection,  however,  is  sufficient  to  satisfy  a  reasonable 
mind  that  the  evidence  furnishes  no  substantial  ground  for  the 
inference.  When  water  seeps  into  the  earth,  it  mingles  with  the 
soil  and  remains  suspended  therein,  or  moves  through  it  either 
by  percolation,  thus  losing  its  identity  as  a  flowing  stream,  or 
passes  away  by  one  or  more  defined  channels. 

It  has  been  settled  by  a  long  line  of  decisions  that  percolating 
[4]  water  is  not  governed  by  the  same  rules  that  are  applied  to 
running  streams.  ''The  secret,  changeable,  and  uncontrollable 
character  of  underground  water  in  its  operations  is  so  diverse 
and  uncertain  that  we  cannot  well  subject  it  to  the  regulations 
of  law,  nor  build  upon  it  a  system  of  rules,  as  is  done  in  the  case 
of  surface  streams.  Their  nature  is  defined,  and  their  progress 
over  the  surface  may  be  seen  and  known  and  is  uniform.  They 
are  not  in  the  earth  and  a  part  of  it,  and  no  secret  influences 
move  them ;  but  they  assume  a  distinct  character  from  that  of  the 
earth,  and  become  subject  to  a  certain  law — ^the  great  law  of 
gravitation.  There  is,  then,  no  difficulty  in  recognizing  a  right 
to  the  use  of  water  flowing  in  a  stream  as  private  property,  and 
regulating  that  use  by  settled  principles  of  law.    We  think  the 
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practical  uncertainties  which  must  ever  attend  subterranean 
waters  is  reason  enough  why  it  should  not  be  attempted  to  subject 
them  to  certain  and  fixed  rules  of  law^  and  that  it  is  better  to 
leave  them  to  be  enjoyed  absolutely  by  the  owner  of  the  land  as 
one  of  its  natural  advantages,  and  in  the  eye  of  the  law  a  part 
of  it;  and  we  think  we  are  warranted  in  this  view  by  well- 
considered  cases."  {Chat field  v.  Wilson,  28  Vt.  49.)  The 
rule,  though  variously  stated,  is  recognized  by  the  courts  both 
of  England  and  in  this  country.  {Acton  v.  Blundell,  12  Mees. 
&  W.  324;  Dickinson  v.  Grand  Junction  Canal  Co.,  7  Ex.  2^2; 
Chasemore  v.  Richards,  7  H.  L.  Cas.  349;  Oould  v.  Eaton,  111 
Cal.  639,  52  Am.  St.  Rep.  201,  44  Pac.  319 ;  Wheelock  v.  Jacobs, 
70  Vt.  162,  67  Am.  St.  Rep.  659,  43  L.  R.  A.  105,  40  Atl.  41 ; 
Bliss  V.  Oreeley,  45  N.  Y.  671,  6  Am.  Rep.  157;  Wheatley  v. 
Baugh,  25  Pa.  528,  64  Am.  Dec.  721 ;  Hosier  v.  Caldwell,  7  Nev. 
363 ;  Strait  v.  Brown,  16  Nev.  317,  40  Am.  Rep.  497 ;  Forbell  v. 
City  of  New  York,  164  N.  Y.  522,  79  Am.  St.  Rep.  666,  51  L.  R. 
A.  695,  58  N.  E.  644 ;  Taylor  v.  Welch,  6  Or.  198 ;  Davis  v.  Spauld- 
ing,  157  Mass.  431,  19  L.  R.  A.  102,  32  N.  E.  650 ;  City  of  Los 
Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pac.  585 ;  Metcalf  v.  Nelson, 
8  S.  D.  87,  59  Am.  St.  Rep.  746,  65  N.  W.  911 ;  Katz  v.  Walkin- 
Shaw,  141  Cal.  116,  99  Am.  St.  Rep.  35,  64  L.  R.  A.  236,  70  Pac. 
663.)  See,  also,  note  to  Wheelock  v.  Jacobs,  reported  in  67  Am. 
St.  Rep.  at  page  659,  where  the  rule  is  fully  discussed  and  the 
cases  distinguished.  The  result  of  it  is  that  the  proprietor  of 
the  soil,  where  such  water  is  found,  has  the  right  to  control  and 
use  it  as  he  pleases  for  the  purpose  of  improving  his  own  land, 
though  his  use  or  control  may  incidentally  injure  an  adjoining 
proprietor.  The  general  rule  thus  stated  is  subject,  however,  to 
the  same  limitation  as  the  use  of  the  land  itself,  viz.,  that  em- 
bodied in  the  maxim,  ''Sic  utere  tuo  ui  alienum  non  Uedas,''  or, 
as  is  said  in  some  of  the  cases,  the  use  must  be  without  malice 
or  negligence.  This  seems  to  be  in  accord  with  the  current  of 
decisions  in  the  United  States. 

Subsurface  water  flowing  in  defined  channels  reasonably 
[5]  ascertainable  is  subject  to  the  same  rules  as  water  flowing 
in  surface  streams  ^  but  there  is  no  presumption  that  any  sob* 
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surface  water,  in  whatever  form  it  may  be  found,  is  tributary  to 
any  stream.  (City  of  Los  Angeles  v.  Pomeroy,  and  Meicalf  v. 
Nelson,  supra.)  The  burden  is  upon  him  who  asserts  this  to 
[S]  be  a  fact.  We  think  that  it  may  be  established  by  circum- 
stantial evidence,  as  was  done  in  Strait  v.  Broum  and  Forbell 
V.  City  of  New  York,  supra;  but  the  evidence  must  have  so  much 
of  substance  and  probative  value  as  will  reasonably  exclude  the 
contrary  hypothesis.  This  court  recognized  this  rule  in  Leonard 
V.  Shatzer,  11  Mont.  422,  28  Pac.  457,  and  in  Hilger  v.  Sieben, 
38  Mont.  93,  98  Pac.  881. 

The  condition  in  which  this  case  has  reached  this  court,  how- 
ever, does  not  require  the  announcement  of  any  definite  rule.  It 
does  not  appear  that  the  lake  water  reaches  the  creek  by  any 
[7]  means.  As  we  have  said,  the  conclusion  reached  by  the 
trial  court  that  it  does  was  based  upon  speculation  rather  than 
upon  substantive  evidence ;  hence  the  findings  may  not  be  allowed 
to  stand.  It  is  apparent  from  the  disclosures  in  the  record  that 
there  are  many  additional  facts  readily  obtainable,  the  produc- 
tion of  which  would  enable  the  trial  court  to  reach  a  conclusion 
upon  a  full  disclosure  of  the  facts  as  they  may  be  made  to  appear. 
For  this  reason,  and  because  of  the  importance  of  the  legal  ques- 
tions which  may  require  determination,  we  think  it  proper  to 
direct  a  new  trial,  at  which  the  parties  may  produce  such  addi- 
tional evidence  if  they  desire  to  do  so.  We  observe,  too,  that, 
though  the  plaintiff  may  be  defeated  in  his  claim  of  right  to 
appropriate  the  natural  overflow  from  the  lake,  it  may  be  possible 
for  him  so  to  present  the  facts  touching  the  use  of  the  stored 
water  that  the  court  may  decree  him  a  substantial  right  in  that 
behalf.  This  feature  of  the  case  seems  to  have  been  lost  sight 
of  by  the  court  when  it  made  its  findings. 

The  decree  and  order  are  reversed,  and  the  cause  is  remanded 
for  a  new  triaL 

Reversed  and  remanded, 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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SMITH,  Appellant,  v.  SMITH  bt  al.,  Respondents. 

(No.  3,142.) 
(Submitted  May  25,  1912.    Decided  June  10,  1912.) 

[125  Pac.  987.] 

Equity — Estates  of  Deceased  Persons — Minors — Executors  and 
Administrators — Guardian  and  Ward — Conspiracy — Fraud — 
8(Ues — Setting  Aside — Evidence — Insufficiency. 

Executors  and  Administratorfl — Guardian  and  Ward — ^Fraud — Sales— ^Setting 
Aside — ^Evidenoe — Insufficiency. 

1.  Plaintiff's  father  willed  his  property,  consisting  of  stock  in  a 
sheep  company  of  which  he  and  his  brother  were  the  principal  owners, 
to  his  minor  children.  The  property  thus  disposed  of  was  inventoried 
at  $61,475.  His  executor,  an  attorney  at  law  and  nephew  of  testator, 
obtained  an  order  of  court  authorizing  him  to  sell  the  stock  for  not 
less  than  $75,000.  Efforts  to  sell  were  unavailing.  Thereafter  testa- 
tor's brother  bought  the  stock  for  $85,000,  borrowing  the  purchase 
money  from  a  bank.  The  sale  was  confirmed  and  the  buyer  appointed 
guardian  of  the  minors.  The  executor  having  turned  over  to  him,  as 
guardian,  the  funds  thus  realized,  they  were  used  by  him  to  liquidate 
his  indebtedness  to  the  bank,  obtaining  an  order  permitting  him  to 
borrow  the  money  of  his  wards  about  a  year  later.  In  an  action  by 
one  of  the  beneficiaries  under  the  will,  evidence  examined  and  held 
not  to  disclose  such  alleged  illegal  and  fraudulent  transactions  in  aid  of 
a  conspiracy  between  the  executor  and  the  purchaser  (guardian  of  the 
minors),  as  to  warrant  a  court  of  equity  to  set  aside  the  sale. 

Same— Larceny — Eviden  ce — In  sufficiency. 

2.  Where  a  guardian  who  had  given  ample  security  to  account  for 
all  funds  coming  into  his  hands  as  such  and  who  was  personally  able 
to  raise  the  amount  thereof  on  demand,  under  a  misapprehension  that 
lie  had  a  right  to  do  so,  temporarily  employed  guardianship  funds  to 
repay  a  loan,  thus  technically  appropriating  them  to  his  own  use,  he 
nevertheless  could  not  be  adjudged  guilty  of  larceny  under  section 
8656,  Hevised  Codes,  especially  where  at  the  settlement  of  the  estate 
he  fiilly  accounted  for  all  moneys  paid  over  to  him  as  guardian. 

Appeal  from  District  Court,  Meagher  County;  W.  B.  0. 
Stewart,  Judge  of  the  Ninth  Judicial  District,  presiding. 

Action  by  William  J.  Smith  against  Mary  M.  Smith,  as  execu- 
trix of  the  last  will  and  testament  of  John  M.  Smith,  deceased, 
and  others.  From  a  judgment  in  favor  of  defendants  and  an 
order  denying  his  motion  for  a  new  trial,  plaintiff  appeals. 
AfBrmedi 
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Mr.  TTiHiam  Scallon,  Mr.  T.  J.  Hoolan,  Mr.  T.  E.  Nolan,  and 
Messrs.  Walsh  A  Nolan,  for  Appellant,  submitted  au  ori^nal  aa 
well  as  a  reply  brief;  Mr.  T.  J.  Walsh  argued  the  cause  orally. 

The  basic  question  of  law  presented  by  this  record  is  this:  Can 
one  who  casta  covetous  eyes  on  the  property  of  orphan  minors 
in  the  hands  of  the  executor  of  their  ancestor,  conceive  of  a  plan 
to  have  himself  appointed  guardian  of  their  estate,  buy  the  prop- 
erty of  the  executor,  make  a  temporary  loan  to  obtain  the  money 
to  pay  him,  get  the  same  back  into  his  bands  from  the  executor 
as  guardian  in  trust  for  the  wards,  and  use  it  to  pay  off  his  notes 
witnessing  the  loan,  and,  successfully  carrying  out  the  plan  thus 
conceived,  justify  the  sale  in  a  suit  in  equity  brought  by  the 
minors  to  avoid  itf 

The  whole  plan  to  acquire  the  stock  was  fraudulent  and  crim- 
inal.    Equity  must  frown  upon  the  proceeding,  however  it  may 
have  eventuated  in  this  case,  as  one  calculated  to  rob  the  orphan 
of  his  heritage.     It  is  the  tendency  of  such  a  procedure  to  permit 
the  despoiling  of  the  weak  wards  of  chancery  that  condemns  it, 
even  though  in  the  individual  case  it  may  have  been  entered  upon 
with  the  most  praiseworthy  motives,  and  a  fair  or  even  liberal 
consideration  for  the  property  was  paid.     The  project  conceived 
for  the  acquisition  of  this  stock  involved,  and  the  fulfillment  of 
it  resulted  in,  the  larceny  of  the  guardianship  funds  (sec.  8656, 
Rev.  Codes),  and  it  is  entirely  immaterial  that  he  intended  to 
restore  the  funds  he  appropriated.     (Commonwealth  T.  Tenney, 
97  Mass.  50 ;  United  Stales  v.  Gibert,  Fed.  Cas.  No.  15.204,  2  Sam. 
19 ;  Spalding  v.  People.  172  III.  40,  49  N.  B.  993 ;  Farmer  v.  Stalt 
(Tex.  Cr.),  34  S.  W.  620;  People  v.  Warren,  122  Mich.  504,  80 
Am.  St.  Rep.  582,  81  N.  W.  360.)     It  was  expressly  declared  in 
CummiTigs  V.  Strobridge,  150  Cal.  209,  119  Am.  St.  Rep.  189,  88 
Pac.  901.  that  the  "borrowing"  by  a  guardian  of  the  funds  of 
'    '    'tis  hands  constitutes  embezzlement.     It  is  elemental 
:  cannot  loan  the  trust  funds  to   himself  with  or 
rity.     (1  Perry  on  Trusts.  453,  461;  In  re  Petrie, 
(N.  T.)  352;  In  re  Jones,  5  Dem.  499,  10  N.  T.  St. 
atute  expressly  forbids  it     (Sec.  5376,  Rev.  Codes.) 
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This  is  in  accordance  with  a  universally  reco^ized  rule  ex- 
pressed in  a  note  to  Schmidt  v.  Shaver,  89  Am.  St.  Rep.  250,  cit- 
ing Porter  v.  Tudor,  9  Conn.  411 ;  McConnell  v.  Hodson,  7  111.  640 ; 
Bevis  V.  Heflin,  63  Ind.  129 ;  Thomas  v.  Hite,  5  B.  Mon.  (Ky.)  590 ; 
Atkinson  v.  Atkinson,  8  Allen  (Mass.),  15;  Baughn  v.  Shackle- 
ford,  48  Miss.  255 ;  State  v.  Tittman,  54  Mo.  App.  490 ;  Johnson 
V.  Payne  &  Williams  Bank,  56  Mo.  App.  257 ;  Evertson  v.  Evert- 
son,  5  Paige  Ch.  (N.  Y.)  644;  Field  v.Schieffelin,  7  Johns.  Ch. 
(N.  Y.)  150,  11  Am.  Dec.  441;  Lancaster  v.  Allen,  1  Head 
(Tenn.),  326;  Dobyns  v.  Rawley,  76  Va.  537. 

John  M.  Smith  was  disqualified  from  purchasing.  It  is  al- 
most universally  admitted  in  the  law  of  guardianship  that  a 
guardian  cannot  purchase  the  estate  of  his  wards  and  that  any 
purchase  of  their  property  by  him  may  be  avoided  or  regarded 
as  in  trust  for  them  as  they  may  elect.  The  rule,  which  is  a  gen- 
eral one  and  applicable  to  all  trustees  (sec.  5376,  Rev.  Codes), 
finds  expression  in  a  direct  provision  of  the  statute  as  to  executors 
and  administrators.  (See  sec.  7599.)  If  the  guardian  can  buy 
at  all,  he  can  become  the  purchaser  only  by  virtue  of  an  order  of 
the  court  specifically  authorizing  him,  upon  a  showing  made.  So 
the  statute  says,  and  it  but  expresses  the  rule  of  equity  declared 
by  the  supreme  court  of  the  United  States  in  Michoud  v.  Crirod, 
4  How.  (U.  S.)  503,  11  L.  Ed.  1076.  The  reason  for  the  rule 
denying  to  trustees  the  right  to  buy  the  trust  property  was  prob- 
ably never  better  expressed  than  by  Chancellor  Kent  in  Davoue 
V.  Fanning,  2  Johns.  Ch.  (N.  Y.)  252,  or  more  forcibly  sustained 
than  by  Justice  Wayne  in  the  case  of  Michoud  v.  Oirod,  supra. 
The  right  of  a  guardian  to  buy  in  his  own  interest  at  a  sur- 
rogate sale  is  denied  by  the  court  of  appeals  of  New  York  in 
Bostwick  V.  Atkins,  3  N.  Y.  53.  A  purchase  by  a  guardian  at  a 
tax  sale  of  his  ward's  property  was  held  void  in  Dohm^s  v.  Mann, 
76  Iowa,  723,  39  N.  W.  823.  This  doctrine  is  regarded  as 
fundamental  in  the  law  of  tax  titles.  (Black  on  Tax  Titles,  275 ; 
see,  also,  Martin  v.  Wyncoop,  12  Ind.  266,  74  Am.  Dec.  209 ; 
Brockett  v.  Richardson,  61  Miss.  766 ;  Jewett  v.  MiUer,  10  N.  Y. 
402,  65  Am.  Dec.  751 ;  Spindler  v.  Atkinson,  3  Md.  403,  56  Am. 
Dec  755;  Collins  v.  Smith,  38  Tenn.  251.) 
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John  M.  Smith  was  disqualified  from  purchasing,  though  he 
was  not  at  the  time  de  jure  guardian.  He  had  applied  for  letters 
of  guardianship,  and  his  application  was  pending.  Can  it  be 
that  one  who  is  actually  prosecuting  an  application  for  his  own 
appointment  as  guardian  of  minors  is  at  liberty  to  purchase  the 
trust  estate  f  Every  reason  that  operates  to  disqualify  him  after 
the  order  appointing  him  is  made  is  equally  existent  and  forceful 
after  he  has  applied  for  letters.  By  the  very  act  of  applying  he 
has  put  himself  in  an  attitude  of  concern  in  and  care  for  the 
interests  of  the  minors.  A  guardian  de  son  tort  is  as  much  dis- 
qualified as  one  who  is  regularly  appointed  and  qualified.  {Taton 
of  Thornton  v.  Oilman,  67  N.  H.  392,  39  Atl.  900 ;  1  Perry  on 
Trusts,  245.)  A  quasi  guardian  is  equally  forbidden  to  purchase. 
(1  Perry  on  Trusts,  204;  Woerner  on  Guardianship,  297;  Hind- 
man  V.  O'Connor,  54  Ark.  627,  13  L.  R.  A.  490,  16  S.  W.  1052.) 

It  perhaps  need  not  be  said  that  confirmation  of  the  sale  does 
not  cure  any  defect  in  it  resulting  from  the  incapacity  of  the 
purchaser  to  buy  (Broum  v.  Nelms,  86  Ark.  368,  112  S.  W. 
373) ;  nor  that  the  order  permitting  John  M.  to  borrow  the 
funds  of  the  estate  would  not  operate  retroactively,  even  if  it 
had  any  validity  at  all  to  legalize  his  former  misappropriations 
{Sendee  v.  Cleaveland,  54  Vt.  142) ;  nor  that  no  attention  can 
be  paid  to  any  testimony  about  any  private  talks  with  the  judge 
about  the  matter.  {Id.;  O'Brien's  Estate,  80  Neb.  125,  113  N. 
W.  1001.) 

Mr.  L.  0.  Evans,  Messrs.  Mclntire  dk  Mclntire,  and  Mr,  R,  Lee 
Word,  submitted  a  brief  in  behalf  of  Respondents.  Mr.  Evans 
and  Mr.  Word  argued  the  cause  orally. 

John  M.  Smith's  use  of  the  guardianship  funds  was  neither 
criminal  nor  fraudulent  in  fact.  ''You  must  remember  that  the 
burden  of  proof  is  on  the  party  who  alleges,  fraud.  That  fraud, 
though  proved  by  circumstances,  can  never  be  presumed — for 
fraud  is  a  crime.  It  is  not  enough  to  show  suspicious  circum- 
stances. Suspicion  is  not  proof.  It  does  not  require  a  great 
deal  of  ingenuity  to  cause  suspicion  of  fraud  upon  any  tranaao- 
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tion.  There  is  a  very  great  and  sometimes  grievous  error  into 
which  not  only  the  public  mind,  but  that  of  the  jurors  and  judges, 
too,  are  apt  to  fall ;  and  which  leads  to  false  judgments  and  some- 
times to  great  oppression.  •  •  •  In  the  midst  of  our 
virtuous  indignation  against  fraud,  we  first  assume  it  has  been 
committed,  and  then  seek  for  arguments  to  confirm,  not  our  judg- 
ments, but  our  prejudice.  'Trifles  light  as  air,'  then  become 
'strong  as  proofs  of  holy  writ.'  Circumstances  which  to  an  un- 
prejudiced mind  are  just  as  compatible  with  innocence  as  guilt ; 
which  at  best  can  only  raise  a  suspicion,  are  set  down  as  conclu- 
sive evidence  of  crime.  •  •  •  We  suffer  our  imaginations  to 
take  the  reins  from  our  judgments,  and  rush  headlong  in  this 
chase  after  the  fox  called  fraud.  Circumstances  which  should 
avail  for  the  proof  of  the  fraud  are  such  only  as  are  inconsistent 
with  a  contrary  view  of  the  transactions,  and  lead  irrisistibly  to 
that  conclusion."  {Turner  v.  Hand,  Fed.  Cas.  No.  14,257,  3 
Wall.  Jr.  88.)  When  men  have  passed  the  meridian  in  life  their 
habits  have  become  fixed.  The  habit  of  honesty  is  persistent. 
A  man  always  honest  does  not  become  a  cheat  over  night.  ''It 
cannot  be  presumed  that  any  man  of  fair  character  such  as  M. 
Oratz  is  proved  to  have  been  would  perpetrate  a  fraud  or  decep- 
tion without  some  motive  that  should  overbalance  all  of  the  ordi- 
nary influence  of  prudence  and  honor."  {Prevost  v.  Oratz,  6 
Wheat.  (U.  S.)  501,  5  L.  Ed.  311.)  Contrary  to  the  statement 
of  counsel  for  appellant,  we  have  no  right  to  assume  fraud  at  any 
time,  much  less  to  read  it  into  a  letter  (the  'Uo3t  letter")  con- 
fessedly not  in  evidence.  {Ames  v.  Oilmore,  59  Mo.  537 ;  Morris 
V.  Talcoti,  96  N.  Y.  100;  Farrar  v.  Churchill,  135  U.  S.  615, 
34  L.  Ed.  246,  10  Sup.  Ct.  Rep.  771.)  "Fraud  cannot  be  pre- 
sumed. It  must  be  proved,  and  if  there  is  room  left  for  the 
inference  of  an  honest  intent  the  proof  of  fraud  is  wanting." 
{Bemheimer  v.  Rindskopf,  116  N.  Y.  436,  15  Am.  St.  Rep.  414, 
22  N.  E.  1074,  and  cases  cited;  Oregg  v.  Sayre,  8  Pet.  (U.  S.) 
244,  8  L.  Ed.  932;  Gaines  v.  Nicholson,  9  How.  (U.  S.)  356,  13 
L.  Ed.  173.) 

Had  John  M.  been  a  trustee  when  he  purchased,  yet  under 
the  facts  he  was  not  disqualified  from  purchasing.    In  Alien  T. 
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GUletie,  127  II.  S.  589,  32  L.  Ed.  271,  8  Sup.  Ct.  Rep.  1331,  the 
eourt  says:  ''The  principle  that  a  trustee  may  purchase  the  trust 
property  at  a  judicial  sale  brought  about  by  a  third  party,  which 
he  had  taken  no  part  in  procuring,  and  over  which  he  could  not 
have  had  control,  is  upheld  by  numerous  decisions  of  this  court 
and  all  other  courts  of  this  country."  (Fish  v.  Barber,  6  Watts 
&  S.  (Pa.)  18  ;Prevo8t  v.  Graiz,  1  Pet.  (C.  C.)  364,  Fed.  Cas.  No. 
11,406 ;  Steinback  v.  Bon  Homme  Mining  Co.,  152  Fed.  339,  81 
G.  C.  A.  441.)  In  Lusk's  Appeal,  108  Pa.  159,  the  court  said: 
''It  has  been  the  conceded  law  of  this  state,  since  the  case  of 
Fisk  V.  Sarber,  6  Watts  &  S.  (Pa.)  18,  that  at  a  judicial  sale,  not 
controlled  by  the  trustee,  the  trustee  can  be  a  purchaser."  To 
the  same  effect  are :  Starkweather  v.  Jenner,  27  App.  D.  C.  348 ; 
Anderson  v.  Messenger,  146  Fed.  932,  7  L.  R.  A.,  n.  s.,  1094,  77 
C.  C.  A.  179 ;  Howe  v.  Ball  Bearing  Co.,  154  Fed.  820,  83  C.  C. 
A.  536;  Meanor  v.  Hamilton,  27  Pa.  142;  Hall's  Appeal,  40  Pa. 
414 ;  Earl  v.  Halsey,  14  N.  J.  Eq.  332 ;  Dexter  v.  Harris,  2  Mason, 
531,  Fed.  Cas.  No.  3862 ;  Barber  v.  Bowen,  47  Minn.  118,  49  N. 
W.  684;  Starkweather  v.  Jenner,  216  U.  S.  524,  54  L.  Ed.  602, 
30  Sup.  Ct.  Rep.  382. 

Under  the  facts,  no  trust  as  to  the  stock  could  arise.  The  ques- 
tion that  we  will  now  consider  is,  whether  or  not,  under  the  facts, 
any  trust  in  the  stock  of  the  estate  bought  by  John  M.  Smith  in 
January,  1899,  could  arise  in  favor  of  the  plaintiff,  because  of  the 
fact  that  after  John  M.  had  qualified  as  guardian,  and  received 
from  the  executor  the  funds  of  the  estate  in  his  hands,  he  used 
these  funds  in  part  payment  of  his  notes  theretofore  given  to 
the  bank.  That,  under  these  circumstances,  no  trust  of  any  kind 
could  arise,  is  clear  from  the  authorities.  It  is  well  settled  that 
if  a  trustee  employs  the  moneys  of  the  cestui  que  trust  in  making 
a  purchase  of  lands,  and  takes  to  himself  the  conveyance  of  the 
legal  estate,  by  operation  of  law  a  trust  results  to  the  cestui  que 
trust,  and  a  payment  of  part  of  the  purchase  money  will  to  the 
extent  of  the  payment.  But  as  to  the  creation  of  such  a  trast, 
Chancellor  Kent,  in  Botsford  v.  Burr,  2  Johns.  Ch.  (N.  Y.)  414, 
uses  the  following  language:  ''The  trust  must  have  been  coeval 
with  the  deeds,  or  it  cannot  exist  at  alL    After  a  party  has  made 
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a  purchase  with  his  own  moneys  or  credit,  a  subsequent  tender, 
or  even  reimbursement,  may  be  evidence  of  some  other  contract, 
or  the  g^rotmd  for  some  other  relief,  but  it  cannot,  by  any  retro- 
spective e£Fect,  produce  the  trust  of  which  we  are  speaking. 
There  never  was  an  instance  of  such  a  trust  so  created,  and  there 
never  ought  to  be,  for  it  would  destroy  all  the  certainty  and 
security  of  conveyances  of  real  estate.  The  resulting  trust,  not 
within  the  statute  of  frauds^  and  which  may  be  shown  without 
writing,  is  when  the  purchase  is  made  with  the  proper  moneys  of 
the  cestui  que  trust,  and  the  deed  not  taken  in  his  name.  The 
trust  results  from  the  original  transaction  at  the  time  it  takes 
place,  and  at  no  other  time ;  and  it  is  founded  on  the  actual  pay- 
ment of  money,  and  on  no  other  ground.  It  cannot  be  mingled 
or  confounded  with  any  subsequent  dealings  whatever.  They  are 
to  be  governed  by  different  principles,  and  the  doctrine  of  a  re- 
sulting trust  would  be  mischievous  and  dangerous,  if  we  once 
departed  from  the  simplicity  of  this  rule."  {Ducie  v.  Ford, 
138  U.  S.  592,  34  L.  Ed.  1091,  11  Sup.  Ct.  Eep.  417;  French  v. 
Sheplor,  83  Ind.  266,  43  Am.  Rep.  67.) 

In  line  with  the  cases  above  cited,  and  in  support  of  the  prin- 
ciple that  under  the  facts  here  presented  no  trust  of  any  kind 
could  arise,  we  cite  in  addition  to  the  cases  supra:  Denton  v. 
Davis,  8  Ves.  499,  34  Eng.  Reprint,  406 ;  Meredith  v.  Cit.  Nat. 
Bank,  92  Ind.  343;  Hadley  v.  Stuart,  62  Iowa,  267, 17  N.  W.  500; 
Jones  V.  Storms,  90  Iowa,  369,  371,  57  N.  W.  892 ;  Whitten  v. 
Whitten  (Mass.),  3  Cush.  191-200;  Baker  v.  Baker,  22  Minn. 
262;  Mason  v.  Libby,  54  How.  Pr.  (N.  Y.)  104,  112;  Barnet  v, 
Dougherty,  32  Pa.  371;  Cross'  Appeal,  97  Pa.  471;  Haney  v. 
Legg,  129  Ala.  624,  30  South.  34;  Zirfer  v.  Kisler,  2  Watts  (Pa.), 
323,  27  Am.  Dec.  308 ;  Maroney  v.  Maroney,  97  Iowa,  711-717,  66 
N.  W.  911 ;  Martin  v.  N.  Y.  &  St.  L.  M.  Co.,  165  Fed,  398,  91  C. 
C.  A.  348 ;  Buiterfield  v.  Butterfield,  79  Ark.  164,  9  Ann.  Cas. 
248,  95  S.  W.  146 ;  Niver  v.  Crane,  98  N.  Y.  40,  47 ;  Wheeler  v. 
Reynolds,  66  N.  Y.  227,  235.  That  subsequent  fraud,  if  any 
existed,  could  not  raise  a  trust  in  the  stock  theretofore  pur- 
chased, is  made  plain  under  the  following  authorities:  Barnet 
V.  Dougherty,  32  Pa.  371 ;  Wheeler  v.  Reynolds,  66  N,  Y.  235. 
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ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  the  purpose  of  which  is,  in  effect,  to 
set  aside  a  sale  of  40,983  1/3  shares  of  the  capital  stock  of  the 
Smith  Bros.  Sheep  Company,  made  by  Napoleon  B.  Smith,  as 
executor  of  the  last  will  and  testament  of  William  A.  Smith, 
deceased,  to  John  M.  Smith  in  his  lifetime,  and  to  obtain  an 
accounting.  The  plaintifiP  is  a  son  and  one  of  three  heirs  at  law 
of  William  A.  Smith,  deceased.  His  two  sisters,  Annie  Maud 
Kahle,  residing  in  the  state  of  Ohio,  and  Nellie  Mae  Moore,  a 
resident  of  the  state  of  Missouri,  are  the  other  heirs  at  law  of 
their  father.  A  suit,  similar  to  the  instant  one,  was  begun  in  the 
circuit  court  of  the  United  States  for  the  district  of  Montana  by 
Nellie  Mae  Moore;  that  court  entered  a  decree  in  favor  of  the 
defendants,  which  was  reversed  on  appeal  by  the  circuit  court 
of  appeals  for  the  ninth  circuit,  the  latter  court  ordering  a  decree 
in  favor  of  the  complainant,  substantially  as  prayed  for.  This 
cause  was  tried  to  the  district  court  of  Meagher  county,  sitting 
without  the  aid  of  a  jury.  The  result  was  a  decree  or  judgment 
in  favor  of  the  defendants,  from  which,  and  an  order  denying  a 
new  trial,  the  plaintiff  has  appealed.  The  action  was,  by  stipu- 
lation, submitted  to  the  district  court  on  a  printed  transcript  of 
the  evidence  taken  in  the  case  of  Nellie  Mae  Moore  against  the 
defendants,  theretofore  heard  in  the  federal  court,  supplemented 
by  a  brief  examination  of  the  plaintiff  touching  the  circumstances 
under  which  he  made  settlement  with  his  guardian,  John  M. 
Smith,  on  arriving  at  his  majority.  As  stated  in  the  brief  of 
counsel  for  the  appellant,  **the  cause  is  before  this  court  for 
determination  on  identically  the  same  evidence  on  which  it  was 
heard  in  the  circuit  court  of  appeals. "  We  therefore  take  the 
following  statement  of  facts  from  the  opinion  in  that  case  (see 
Moore  v.  Smith,  182  Fed.  540) : 

**The  record  shows  that  for  many  years  John  M.  Smith  and 
[1]  William  A.  Smith,  who  were  brothers,  were  the  owners 
of  a  large  amount  of  land  in  the  state  of  Montana,  upon  which 
they  carried  on  the  sheep,  cattle  and  horse  business.  At  first 
they  managed  the  business  themselves,  but  in  1890  they  organized 
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a  corporation  under  the  laws  of  Montana,  under  the  name  of 
Smith  Bros.  Sheep  Company,  to  which  corporation  they  conveyed 
all  of  their  property.  Each  of  them  was  married,  and  to  the 
wife  of  each  was  given  5,000  shares  of  the  capital  stock  of  the 
company,  which  amounted  to  250,000  shares.  The  remainder  of 
the  stock  was  divided  equally  between  the  brothers.  The  wife  of 
William  A.  Smith  deserted  him  in  1891,  leaving  three  small 
children — the  oldest  a  boy  then  seven  years  old,  and  two  younger 
girls,  the  older  of  whom  was  the  complainant  in  this  case  and  is 
the  appellant  here.  These  children  William  A.  Smith  subse- 
quently sent  to  live  with  their  aunt,  a  Mrs.  Reynolds,  in  Ohio, 
who  was  a  sister  of  the  two  brothers.  Napoleon  B.  Smith,  who 
was  their  nephew,  was  an  attorney  at  law  residing  at  White  Sul- 
phur Springs,  Meagher  county,  Montana,  in  which  county  most 
of  the  property  of  the  brothers  was  situated,  and  in  which  they 
both  resided.  William  A.  Smith  died  there  on  February  13, 
1897,  and  on  his  deathbed  mr.de  his  will,  which  was  drawn  by 
Napoleon  B.  Smith,  by  which  will  he  left  all  of  his  estate  to  his 
three  children  and  appointed  his  said  nephew  executor  thereof. 

^'During  the  course  of  his  examination  as  a  witness,  John  M. 
Smith  was  asked  what,  if  any  request,  his  brother  William  made 
of  him  in  his  last  illness  regarding  his  children,  and  answered : 
*A.  The  last  words  that  he  said  to  me  was,  **N.  B.  Smith  is  my 
administrator  and  he  will  attend  to  the  affairs  in  that  way,  and 
I  want  you  to  look  after  the  interests  of  my  children.'*  Those 
were  the  dying  words  that  he  said.  Q.  And  did  you  say  you 
would?  A.  I  said  I  would,  and  I  have,  faithfully.'  At  the  time 
of  his  death  William  A.  Smith  was  the  owner  of  122.950  shares 
of  the  stock  of  the  Smith  Bros.  Sheep  Company — John  M.  Smith 
then  owning  a  majority  of  the  stock. 

''The  case  shows  that  John  M.  Smith  was  himself  then  in  poor 
health,  as  was  his  wife,  and  that  in  consequence  he  spent  much  of 
his  time  at  Pasadena,  California,  where  he  was  at  the  time  of 
much  of  the  correspondence  hereinafter  referred  to.  Some  time 
after  the  business  was  incorporated  one  McNaught,  who  was  a 
brother  in  law  of  John  M.  Smith,  became  manager  of  the  prop- 
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erty  under  the  supervision  and  direction  of  the  latter.  The  will 
of  William  A.  Smith  was  admitted  to  probate,  and  Napoleon  B. 
Smith  became  executor  of  his  estate.  After  the  death  of  William 
A.  Smith,  and  because  of  the  age  and  poor  health  of  John  M. 
Smith,  and  perhaps  from  other  reasons,  both  John  M.  Smith  and 
the  executor  became  desirous  of  selling  the  whole  property.  A 
sale  by  John  M.  Smith  of  his  majority  of  the  stock  to  a  stranger 
might  have  worked  to  the  injury  of  the  minority  interest  of  the 
children  of  the  deceased  William  A.  Smith,  so  that  both  John  M. 
Smith  and  the  executor  of  the  estate  of  William  A.  Smith  be- 
came desirous  that  both  interests  be  sold  together.  Repeated 
efforts  in  that  behalf  failed  of  accomplishment. 

"On  the  23d  of  November,  1897,  McNaught  asked  for  an  option 
of  purchase,  to  run  until  the  end  of  the  year,  on  all  of  the  prop- 
erty, free  of  debts,  except  future  pa3nnents  on  certain  railroad 
land  contracts,  on  which  application  J.  M.  Smith  indorsed  this: 
'My  figures  is  two  hundred  and  twenty  thousand  $220,000  Sub- 
ject to  the  approvel  of  Mary  Smith  (wife  of  John  M.  Smith)  & 
N.  B.  Smith  to  date  from  Jan  1, 1892  time  to  complete  sale  about 
to  the  10  of  Jan.  1898.  J.  M.  Smith. '  The  executor  of  the  estate 
of  William  A.  Smith  indorsed  thereon  the  following:  'In  case  a 
buyer  can  be  found  for  the  property  at  the  amount  above  stated 
I  will  immediately  make  application  to  the  district  court  of 
Meagher  county,  Montana,  to  sell  the  interest  of  the  Estate  of 
W.  A.  Smith,  deceased,  in  said  property  at  the  rate  above  stated. 
[Signed]  N.  B.  Smith.' 

''The  evidence  shows  that  the  executor  regarded  the  estimate 
of  John  M.  Smith  as  to  the  value  of  the  property  at  the  time  too 
high,  as  did  others. 

"On  the  14th  of  December,  1897,  John  M.  Smith  wrote  a  letter 
from  Martinsdale,  Montana,  to  the  executor,  which  reads  in  part 
as  follows:  'N.  B.  Smith  Der  Sir  &  Nefue.  •••»&.  Mc- 
Naught is  back  from  Helena  he  could  not  get  a  party  to  take  hold 
of  the  property,  but  I  think  the  chance  will  be  better  next  sum- 
mer I  want  to  sell  out  so  as  to  go  some  plase  that  I  can  be  with 
my  famley  &  can  send  Stanley  [his  son]  to  school  as  long  as  I 
hold  it  I  can't  be  sadesfied  away  from  it  &  I  dont  want  to  sell 
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out  &  leave  the  childrens  interest  in  it  I  think  the  coining  year 
will  be  the  time  to  let  gow  of  the  intire  plant  you  can  at  the 
next  turm  get  a  permit  to  sell  wills  intrest  at  anney  time  that 
we  can  get  fair  value  for  it  then  we  can  go  ahead  with  it  when 
the  opertunity  Shows  up  I  think  it  will  be  well  to  arange  that 
the  text  turm  of  Court  I  dont  think  that  we  will  sell  much 
bef oar  next  July  or  Auges  but  I  dew  want  to  sell  as  soon  as  we 
can  to  advantage  if  I  was  yong  I  would  not  cair  to  sell  for  it  is 
a  good  property  well  managee  at  what  I  ask  for  it. ' 

**The  record  shows  that  on  the  24th  day  of  January,  1898,  the 
judge  of  the  probate  court  made  an  order  based  upon  the  appli- 
cation of  the  executor,  authorizing  him  to  sell  all  of  the  122,950 
shares  of  the  stock  of  the  company  belonging  to  the  estate  of 
William  A.  Smith,  deceased,  *at  private  sale  and  without  previous 
notice,  provided  that  said  personal  property  be  sold  at  a  sum  not 
less  than  seventy-five  thousand  dollars,  and  may  indorse  said 
stock  for  the  purpose  of  said  sale,  land  may  do  all  other  acts 
and  things  requisite  and  necessary  to  transfer  all  of  the  interest 
of  said  estate  in  and  to  said  stock  and  the  property  represented 
by  said  stock.  That  said  stock  be  present  at  the  time  of  said  sale, 
and  that  said  executor  present  to  this  court  at  the  next .  term 
thereof  after  such  sale,  an  account  of  sale,  verified  by  his  affi- 
davit. ' 

''On  the  19th  of  the  following  March,  John  M.  Smith  wrote  a 
letter  from  Helena,  Montana,  to  the  executor,  which  is  in  part  as 
follows : 

*'  'Mr.  N.  B.  Smith    Dear  Nefue 

"  *I  wish  to  get  the  least  price  that  you  can  excep  for  the 
children  stalk  [stock]  I  may  have  to  dew  some  figuering  to  sell 
the  Plant  &  in  case  I  knawed  f  est  how  much  I  could  drop  and  pay 
all  debts  it  would  give  me  a  chance  to  handel  my  self  what 
would  you  give  me  a  opten  on  the  Stock  after  the  debts  is  payed 
I  think  you  said  the  order  was  for  you  to  sell  for  $75,000  but  we 
think  we  can  dew  better  then  that  I  think  I  can  get  them  80  or 
85000  out  it  clear  for  them  now  can  you  name  enney  price  that 
45  Mont. — as 
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would  soat  yon  to  ^ve  a  opchen  on  so  I  might  have  a  maregen  to 
mark  [work]  on    think  the  matter  over  &  let  me  know. 

"'[Signed]     J.M.Smith.' 

"On  March  25,  1898,  the  executor  replied  as  follows: 

"*  Office  of  N.  B.  Smith,  County  Attorney,  Meagher  County. 
"  'White  Sulphur  Springs,  Mont.,  March  25th,  1898. 
"  'Dear  Uncle:  Your  letter  in  regard  to  the  stock  of  the  estate 
came  to  hand.  I  have  been  thinking  over  the  matter.  I  think 
rather  than  see  a  sale  go  bye  I  would  be  willing  to  take  $85,000 
for  the  stock.  I  want  to  do  what  is  fair  by  the  estate  and  also 
by  you.  I  want  to  see  a  sale  go  through  in  some  shape,  but  at 
the  same  time  I  want  to  do  the  best  I  can  for  the  estate.  I  would 
want  the  $85,000  alone  for  the  stock,  and  the  party  who  gets  the 
stock  to  pay  all  the  debts  of  the  company,  and  also  that  the  sheep 
company  cancel  whatever  debts  it  might  have  against  the  Alice 
or  Blackhawk  Mining  Companies. 

"  'Yours  truly, 
'"[Signed]     N.   B.   Smith.' 

**0n  July  2,  1898,  John  M.  Smith  wrote  to  the  executor  as 
follows : 

"  'Smiths  Ranch  July  2  1898. 
"  'N.  B.  Smith    Dear  Nefue 

"  'I  have  been  figerin  Since  you  laft  on  this  Sheep  Sale  you 
know  that  our  Judgment  difers  as  to  the  value  of  the  property 
you  being  willen  to  take  less  then  would  satiesfy  me  &  thaught 
that  you  would  rether  than  miss  a  sail  would  take  $80000  for  the 
pert  you  represent  rether  then  miss  a  sail  it  was  on  that  bases 
that  I  made  my  offer  to  Mc  My  offer  gave  me  a  maregen  that 
would  sadesfy  me  but  I  dont  have  a  small  margen  it  cuts  me 
down  so  low  that  I  dont  feal  sadesfiged  if  I  had  made  my  figers 
with  the  intent  of  giving  you  the  benefit  of  my  Judgment  I 
should  have  plase  my  figers  higher  then  I  did  so  you  can  see  that 
your  astemate  throwed  me  off  in  my  calculation  &  will  bring  me 
out  with  less  money  then  is  sadesfactery  to  me  &  Mary  I  told  her 
as  you  was  willing  to  take  less  then  I  thought  the  stock  worth  & 
I  was  willing  to  take  S'JOOO  that  I  would  have  a  margin  to  work 
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on  &  best  my  offer  aeorded  now  under  theas  circumstances  I 
think  you  can  afoard  to  take  $84000  as  yonr  figers  estemate  85000 
now  if  I  can  have  a  small  margen  to  work  on  as  I  don't  know  jest 
what  it  will  take  to  Squair  all  debts  but  I  think  if  I  can  get  yours 
at  84,000  that  I  will  still  have  a  small  margein  to  work  on  if  this 
deel  goes  but  I  would  not  be  sadesfied  to  take  the  offer  &  devide 
equel  as  our  Judgment  dif ered  as  to  value  I  made  the  offer  below 
what  I  should  have  done  if  I  had  not  had  some  aserence  that  you 
would  take  80000  for  the  interest  now  if  you  think  you  can  take 
84000  I  think  that  will  be  very  close  to  to  it  if  the  sail  goes  if  you 
cant  af  ord  to  take  that  Mary  may  not  sell  her  stock  &  and  that  will 
spoil  the  sale  if  enny  can  be  made  atall.  let  me  know  at  onse 
So  I  cam  calculat  acorden. 

**  'Your  uncel, 

*'  *JohnM.  Smith. 

''  'If  we  dont  sell  this  time  we  may  get  that  much/ 

** December  30,  1898,  came  without  the  effecting  of  any  sale, 
although  strenuous  efforts  in  that  behalf  were  made  by  John  M. 
Smith  (to  one  Miles,  among  others)  as  well  as  by  McNaught.  On 
the  day  last  mentioned  Henry  Neill  made  to  the  executor  the 
cash  offer  of  $80,000  for  the  stock  belonging  to  the  estate.  The 
next  day  the  executor  wrote  to  John  M.  Smith  this  letter: 

**  'Office  of  N.  B.  Smith,  County  Attorney,  Meagher  Coupty, 
*'  'White  Sulphur  Springs,  Mont.,  Dec.  31st,  1898. 

*'  'Dear  Uncle:  Neill  of  Helena  was  in  to  see  me  yesterday  in 
regard  to  the  ranch  property.  He  wanted  an  option  on  my  inter- 
est. I  told  him  I  could  not  give  it  at  this  time  as  I  had  let  you 
have  an  option.  If  you  are  figuring  on  Miles  making  a  trade  I 
think  you  had  better  look  for  other  parties.  Neill  thinks  he  can 
sell  the  property.  I  am  very  anxious  to  do  something  with  the 
property  as  I  feel  that  the  estate  is  going  to  lose  money  by  hold- 
ing it.  Heitman  and  Danzer  have  a  large  number  of  sheep 
feeding  in  east  and  it  is  the  prevailing  opinion  of  those  who  know 
that  they  will  lose  from  50  cents  to  a  dollar  a  head  on  the  trans- 
action. Neill  said  he  would  make  me  a  cash  offer  of  $80,000  for 
the  estate's  interest  in  the  property.    If  you  will  make  me  a  cash 
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offer  of  $85,000  you  can  have  the  property.  I  told  Neill  I  wonld 
not  make  such  an  offer.  McNaught  writes  me  that  you  now  owe 
the  company  $13,839.35,  and  that  the  company  will  have  to  com- 
mence borrowing  money.  If  you  do  not  take  the  stock  it  would 
be  your  duty  to  put  your  note  in  to  the  company  for  the  amount 
so  that  the  company  could  raise  the  money  on  the  same  to  carry 
on  the  business.  Under  our  law  the  only  money  can  be  drawn 
out  of  a  company  by  a  stockholder  is  by  declaring  so  much 
dividend  on  each  share  of  stock.  I  do  not  make  the  suggestion  to 
hurt  your  feelings,  but  you  know  yourself  that  such  large  trans- 
action should  not  be  carried  on  in  such  a  loose  way.  Please  let 
let  me  hear  from  you  in  the  matter.  We  are  all  well.  I  wish 
you  all  a  happy  new  year.  I  got  a  letter  from  Barnes  at  your 
place.    Give  all  the  Montana  people  my  best  regards. 

**  'Tour  nephew.' 

**0n  the  14th  of  January,  1899,  John  M.  Smith  wrote  to  Mr. 
George  L.  Ramsey,  cashier  of  the  Union  Bank  &  Trust  Company, 
Helena,  Montana,  this  letter : 

"  'Pasadena,  Cal.,  Jan.  14,  1899. 
**  'Mr.  George  L.  Ramsey  Helena  Mont, 

"  'Would  your  bank  lone  ninty  thousand  dollars  to  me  a&  take 
the  entire  stock  of  the  Smith  Bros  Sheep  Go  as  security.  I  con- 
sider it  gilt  edge  I  am  about  to  buy  the  estates  intrest  I  will  onley 
want  it  ontell  I  can  make  a  sale  of  the  property  perheps  4  or  5 
months  Wire  me  your  lowest  rate  of  intrest  &  if  I  can  get  it 
wire  at  my  expense  all  the  compny  owes  is  the  $2000 — ^that  I  sent 
the  Note  for  the  othr  day 

"  'Yeua  Truly 

"  'J.  M.  Smith,' 

*'Two  days  thereafter,  to-wit,  January  16,  1899,  John  M. 
Smith  wrote  from  Pasadena,  California,  to  the  executor  at  White 
Sulphur  Springs,  Montana,  as  follows : 

"  'N.  B.  Smith  Dear  Nefue  W.  S  Springs  I  wired  you  that 
I  would  except  your  offer  for  the  Stock  of  the  Sheep  plant  be- 
loning  to  the  children  I  have  not  herd  from  Miles  yet  if  he 
makes  a  raise  I  will  pay  you  the  $90000  if  he  fails  I  will  give  you 
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• 
the  $85000  that  you  aske  you  of  corse  would  put  it  in  goveoment 

bonds  if  you  had  it  now  to  make  things  safe  &  you  be  absolutly 

safe  I  will  give  you  all  of  the  Sheep  Company  Stock  to  hold  as 

security  for  the  payment  of  the  $85000  &  I  will  pay  the  same 

interst  that  you  would  get  on  Got  bonds  &  pay  you  3  times  per 

year  ontill  I  can  sell  out  to  advantage  then  you  will  be  safe  &  if 

enny  one  is  looser  it  will  be  me  &  I  am  willing  to  take  the  chances 

they  never  will  be  a  time  but  what  the  hole  business  will  bee  the 

best  security  for  that  amount  but  I  dont  intend  to  hold  it  very 

long  at  enny  time  that  I  can  make  a  good  sale  I  will  pay  off  your 

$85000    I  think  this  the  best  way  for  us  to  close  up  business    I 

intend  never  to  run  less  than  40000  head  of  sheep  on  the  ranch 

as  long  as  I  have  ennything  to  dow  with  it  by  you  holding  all  the 

stock  as  Security  no  one  could  com  in  ontill  your  Note  is  payed 

first  I  never  tried  to  get  in  debt  much  enny  more  as  I  intend  to 

keep  close  payed  up  all  land  payments  &  Taxes  &  keep  the  Smith 

Bros  Sheep  Co  Cr  as  good  as  has  always  bin    you  can  get  up  the 

papers  so  you  ar  safe  &  at  the  same  time  gives  me  a  chance  to 

handel  my  self  to  advantage  f  if  Miles  fails  you  &  Mac  can  fix 

things  so  that  I  will  not  have  to  come  ontill  Apr  or  May  or  may 

you  can  send  the  Papers  down  hear  for  I  and  Mary  to  signe  I  will 

pay  all  revenewe  Stamps  requires  I  don't  think  you  will  have  to 

pay  taxes  on  the  $85000  while  it  is  repsented  by  the  Smith  Bros 

Sheep  Co  Stok  as  I  have  to  pay  on  all  the  property  if  you  did 

have  to  pay  taxes  I  will  agree  to  pay  it  for  you  So  it  will  leave  it 

just  the  same  as  gov  bonds  now  I  hope  you  will  consider  this  & 

after  Feb  the  first  proceed  to  fix  up  the  papers  or  soaner  if  you 

wish  I  could  borrow  the  money  of  the  Bank  at  Helena  by  giving 

the  sae  seciorty  but  I  would  soaner  deel  with  you  8^  you  ar  jest 

as  safe  as  tho  you  had  gov  bonds  let  me  hear  from  you  at  once  & 

oblige 

*'  *Your  uncel  John.' 

"On  the  same  day,  to-wit,  January  16, 1899,  the  executor  wrote 
from  White  Sulphur  Springs,  Montana,  to  John  M.  Smith  at 
Pasadenai  Calif omia,  the  following  letter: 
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**  *0fB<5e  of  N.  B.  Smith,  County  Attorney,  Meagher  County, 

''  'White  Sulphur  Springs,  Mont.,  Jan.  16,  1899. 
"  'John  M.  Smith,  Pasadena,  Cal. 

**  'Dear  Uncle:  Your  telegram  came  to  hand  in  which  you 
said  you  would  take  the  stock.  I  want  a  clear  understanding 
with  you,  so  that  there  may  be  no  hereafter  in  the  matter.  It  is 
understood  that  I  am  to  get  $85,000  for  the  stock  and  the  estate 
is  to  have  that  and  not  owe  the  Company  anything  for  money 
advanced  for  uncle  Bill's  estate.  Mack  wrote  me  the  other  day 
about  the  four  hundred  dollars  you  were  to  pay,  but  I  will  make 
no  claim  as  to  that  if  you  take  the  property  at  the  above  figure 
You  had  better  pay  a  portion  down  and  then  I  will  make  the  re- 
turn to  the  court,  and  if  the  court  approves  the  sale,  of  which  I 
have  no  doubt,  I  will  want  the  remainder  of  the  money.  Plese 
let  me  hear  from  you  at  once  in  the  matter. 

**  'Yours  truly, 

"  'N.  B.  Smfth.' 

"The  record  shows  that  on  the  20th  of  January,  1899,  the  execu- 
tor wrote  to  John  M.  Smith  a  letter  which  in  some  way  disap- 
peared, and  is  not  produced.  Before  it  could  have  been  received 
at  Pasadena,  Cal.,  John  M.  Smith  wrote  from  that  place  to  the 
executor  this  letter : 

"  'Pasadena,  Cal.  Jan  22  1899. 

"  *N.  B.  Smith  Dear  Nefue  I  received  yours  of  the  16  in 
reply  to  my  telegram,  I  had  written  2  letters  that  you  have  no 
dout  receved  befoar  this  in  which  I  asked  turms  but  have  not 
herd  from  either  yet  it  dont  look  as  tho  Miles  is  going  to  make  a 
deel.  I  now  will  ask  you  the  amount  you  wish  me  to  pay  down 
on  the  property  &  what  interst  you  want  on  the  balence  I  will 
take  the  astates  Stock  at  $85000  and  no  claim  on  the  astate  for 
enny  money  advanced  it  at  enny  time  tell  me  the  least  you  will 
take  as  a  down  payment  &  what  time  you  will  give  on  the  balence 
&  what  interst  ontill  payed  &  you  hold  all  the  property  as  securty 
I  made  you  a  propersition  in  my  last  but  don't  know  how  it  will 
soat  you  pleas  give  me  yours  best  turms  as  soan  as  you  get  this 
and  I  will  arange  to  meet  it  on  the  $85000  bases  Youts  Truly 
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Your  uncle  Jolin.  I  think  the  coart  will  aprove  of  the  security  & 
offer  for  the  balence  I  know  your  Bondsman  would  I  dont  think 
that  it  will  take  me  longer  then  May  the  first  to  make  some  turn 
So  I  will  get  the  balance  for  you.' 

*'0n  the  2lst  of  January,  1899,  Mr.  Ramsey,  cashier  of  the 
Union  Bank  &  Trust  Company,  of  Helena,  Montana,  wrote  this 
letter  to  John  M.  Smith : 

Mr.  J.  M.  Smith,  Pasadena,  California. 
Dear  Sir:  In  response  to  your  favor  of  the  14th,  we  have 
wired  you  to-day  that  we  would  make  the  loan  of  $90,000  at  9% 
interest.  We  suggest  in  the  telegram,  however,  that  the  offer  to 
make  would  be  based  upon  whether  or  not  you  should  use  the 
money  at  once.  Unless  you  could  take  it  right  away,  we  would 
not,  of  course,  want  to  carry  so  large  a  sum  here  for  any  particu- 
lar length  of  time,  awaiting  investment.  I  really  hope  you  will 
be  able  to  use  it.  If  you  have  not  telegraphed  us  at  the  time  this 
letter  reaches  you  of  your  conclusion  as  to  whether  or  not  you 
can  use  the  money,  we  want  to  ask  you  to  do  so,  as  the  loan  is  a 
large  one  and  we  might  have  to  loan  the  fuuds  elsewhere,  which 
we  would  not  do,  in  anticipation  of  your  possible  call  for  these 
funds.    Tours  respectfully,  George  L.  Ramsey,  Cashier.' 

"That  John  M.  Smith  replied  by  wire  to  the  letter  last  quoted 
that  he  did  not  want  the  money  is  shown  by  this  letter  from 
Ramsey  of  date  January  28th,  1899 : 

"  'January  28, 1899. 
*'  'Mr.  John  M.  Smith,  Pasadena,  Cal. 

**  'Dear  Sir:  We  now  have  your  telegram  reading:  'Do  not 
want  money,'  which  is  interpreted  to  mean  that  you  are  not  in  a 
position  to  use  the  money  just  at  the  present  time.  But  that  you 
may  possibly  desire  to  later.  If  our  surmise  is  eorrect,  I  beg  to 
advise  you  that  we  will  be  glad  to  figure  with  you  whenever  you 
are  ready ;  but  we  would  not  of  course  want  to  promise  so  large 
an  amount  of  money  at  any  time  in  the  future  as  it  is  a  consider- 
able sum  and  we  may  have  to  invest  it  elsewhere.    Just  at  this 
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time  we  would  be  very  glad  to  make  the  loan  and  it  is  possible  we 
may  be  in  the  same  position  whenever  you  get  ready. 

**  'Your  respectfully, 

*'  'Geqbgb  L.  Bamset, 

•* 'Cashier/ 

'' January  24,  1899,  the  executor  wrote  to  John  M.  Smith  at 
Pasadena,  California,  as  follows : 

**  *N.  B.  Smith,  County  Attorney,  Meagher  County, 

'*  'White  Sulphur  Springs,  Mont.,  Jan.  24,  1899. 
**  *J.  M.  Smith,  Pasadena,  California. 

''  'Dear  Uncle:  Your  letter  of  the  16th  of  Jan.  came  to  hand. 
I  cannot  sell  the  way  you  indicated.  The  only  way  I  can  sell  is 
for  cash  down.  If  you  are  appointed  guardian  of  the  children 
then  I  could  turn  the  money  over  to  you.  As  I  told  you  all  the 
time  I  have  no  right  to  sell  on  credit.  You  had  better  forward 
me  a  draft  for  ten  thousand  and  then  I  will  file  the  petition,  and 
on  the  approval  of  sale  by  the  court  the  balance  can  be  paid.  The 
offer  that  I  had  was  a  cash  down  offer.  If  you  but  [buy]  the 
stock  the  company  can  run  on  just  the  same  and  I  can  act  as  one 
of  the  trustees  as  I  have  some  stock  in  my  own  name.  Qive  my 
love  to  alL 

"  'Yours,  etc' 

"Before  the  letter  last  quoted  could  have  been  received,  John 
M.  Smith  wrote  from  Pasadena  to  the  executor  as  follows : 

*'  'Pasadena,  Cal.  Jan.  27. 
**'N.  B.Smith  : 

**  ^Dear  Nefue:  I  receved  yous  of  the  20  &  I  think  your  plan 
good  I  will  take  steps  to  get  the  ten  thousend  down  payment  & 
we  will  proceed  to  business  at  once  I  will  write  to  the  Bank  & 
arange  for  the  money  if  you  have  me  appointed  garden  for  the 
Children  as  soon  as  I  sell  out  I  uou  &  ['Wan  to,'  according  to 
original  exhibit]  invest  in  Oove  bonds  all  thair  money  and  also 
my  one  as  I  dont  intend  to  try  to  dew  enny  buisness  after  I  sell 
out  &  I  fully  intend  to  let  goew  this  spring  I  think  your  sugjes- 
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tiun  a  good  one  I  think  I  should  have  the  children  come  ont  hear 
the  schools  is  first  das  &  the  dimat  is  good  also  good  society. 

*'  'Yous  Truely 

**  'J.  M.  Smith. 
"  'will  Wright  agane  soon.' 

'*0n  the  same  day,  to-wit,  January  27,  1899,  John  M.  Smith 
wrote  from  Pasadena,  California,  to  Ramsey,  this  letter : 

"  'Pasadena,  Cal    Jan  27,  99. 
"  *G  L  Ramsey  Helena  Mont 

**  'I  received  yours  of  the  23  in  regard  to  the  mony  I  did  not 
want  it  all  at  once.  I  received  a  letter  today  from  the  admines- 
trator  &  now  I  cim  in  shape  to  use  ten  thousand  of  the  money  at 
once.  I  wish  the  lone  for  6  months  with  the  understanding  that 
I  have  the  privilege  of  paying  it  at  enny  time  I  can  bef our  it  is 
dew  intrest  to  be  at  the  same  for  what  time  I  have  used  the 
money.  You  understand  I  want  the  money  to  make  a  payment 
on  the  estate  of  my  brother  the  money  will  be  turned  ovr  to  the 
adminestrator  N  B  Smith  at  White  Sulphur  Springes,  if  you 
will  you  can  make  out  a  Note  for  ten  thousand  &  send  it  hear  to 
me  I  will  signe  &  retem  then  I  will  turn  it  over  to  the  admnes- 
tratr  &  close  a  deel  then  I  will  be  the  eentier  oner  of  the  Smith 
Bros  Sheep  Co 

"  'Yous  respctfuly 

"  '  J.  M.  Smith.' 

"Pour  days  thereafter,  to-wit,  January  31,  1899,  John  M. 
Smith  wrote  to  Ramsey  as  follows : 

"  'Pasadena  Cal  Jan  31  1899 
*'  'George  L  Ramsey  Helena 

"  'Sir:  I  have  taken  the  liberty  of  drawing  a  check  on  your 
Bank  for  ten  thousend  Dollars  $10,000— in  favor  of  N.  B.  Smith 
of  White  Sulphr  Springes  the  adminestratr  of  my  Brothers 
astate  I  dont  think  that  the  money  will  be  caled  for  onley  plast 
to  his  cr.  I  inclose  his  letter  so  you  can  se  how  we  intend  to  man- 
age so  that  I  don't  think  we  will  have  to  call  for  enny  of  the  money 
will  leave  it  as  a  creddet  for  when  I  am  apointed  gardeen  of  the 
children  I  will  turn  it  all  back  to  the  Bank  and  pay  what  intrest 
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has  acrued  for  what  time  we  have  the  money,  hoping  this  will 
meat  your  aprovel  I  wrote  you  a  letter  a  few  days  ago  askinizr 
you  to  forward  me  a  Note  for  $10,000 — for  me  to  signe  but  I  have 
not  receved  it  yet  hoping  you  can  favor  me  with  my  request  & 
oblige. 

"  'J.  M.  Smpth.' 

''On  the  2d  of  February,  1899,  Bamsey  wrote  to  John  IL 
Smith  as  follows : 

Mr.  John  M.  Smith,  Pasadena,  California. 
Dear  Sir:  We  enclose  you  herewith  a  blank  note  for  $10,000^ 
sent  agreeable  to  your  favor  of  the  27th,  drawn  for  six  months, 
with  the  understanding  that  you  shall  have  the  privilege  of 
taking  it  up  at  any  time  prior  to  maturity  if  you  like,  interest  to 
be  charged  only  for  the  actual  time  the  money  is  in  use.  I  also 
inclose  several  blank  notes,  which  can  be  filled  up  by  you  at  any 
time  the  money  is  needed.    With  regards,  I  am, 

**  'Tours  respectfully, 

''  'Qeobge  L.  Bamset, 

"'Cashier.' 

"On  February  6,  1899,  Bamsey  wrote  to  John  M.  Smith  as 
follows : 

"  'Mr.  J.  M.  Smith,  Pasadena,  California. 

"  'Dear  Sir:  We  now  receive  your  letter  of  January  1st 
[31st]  and  beg  to  advise  that  we  shall  have  pleasure  in  honoring 
your  check  for  $10,000,  when  it  shall  be  presented.  We  return 
herewith  letter  from  N.  B.  Smith.    With  regards,  I  am 

**  'Yours  respectfully, 

"  ^Oeobgb  L.  Bamset, 

"'Cashier.' 

"On  February  6th  Bamsey  also  wrote  to  N.  B.  Smith  this 
letter: 

"  'Union  Bank  &  Trust  Company  of  Montana. 

"'Helena,  Feb.  6,  1899. 
'   'Mr  N.  B.  Smith,  White  Sulphur  Springs. 

•'  'Dear  Sir:  Beceiving  a  letter  to-day  from  Mr.  J.  M.  Smith, 
advising  that  he  had  drawn  on  us  for  $10,000  in  your  favor,  and 
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this  letter  mdicating  that  he  would  probably  draw  further  checks, 
I  am  lead  to  suggest  that  we  would  be  very  happy  indeed  to  serve 
you  as  a  depository,  for  all  or  a  part  of  the  proceeds  of  the  check, 
if  it  is  in  your  plans  to  leave  it  on  deposit. 

**  'Yours  respectfully, 

**  'Qeobge  L.  Ramsbt, 

*' 'Cashier.' 

"On  the  8th  of  February,  1899,  John  M.  Smith  wrote  to  Ram- 
sey as  follows: 

"  'Pasadena  Cal  Feb  8  1899. 
"  'G  L  Ramsey  yours  of  the  2  came  to  hand  last  night  I  hear 
sign  &  return  Note.  When  I  am  caled  on  for  the  balence  I  will 
fill  out  &  send  on  Notes  to  cover  the  balence  of  the  perches.  I 
dont  think  that  one  dollar  of  it  will  be  caled  for  except  as  a  credet 
as  you  saw  in  my  last  letter  the  way  N  B  Smith  perposes  to  dew 
with  me    Many  thanks  for  your  acomedation 

*'  'Yours  Truely 

"  'John  M.Smith.' 

**0n  the  same  day,  to-wit,  February  8, 1899,  the  executor  wrote 
from  White  Sulphur  Springs,  Montana,  to  the  Union  Bank  & 
Trust  Company,  as  follows: 

"  'White  Sulphur  Springs,  Mont.,  Feb.  8th,  1899. 
**  'Union  Bank  &  Trust  Co.,  Helena,  Mont. 

**  'Gentlemen:  I  don't  know  yet  what  disposition  I  will  make 
of  the  money  that  J.  M.  Smith  will  place  to  my  credit.  I  would 
want  a  certificate  of  deposit  payable  on  demand.  If  my  Mr. 
Smith  is  appointed  guardian  this  money  will  be  turned  back  to 
him.  I  will  make  no  arrangements  about  the  money  at  this  time 
as  I  want  to  get  the  estate  settled  up  as  soon  as  possible. 

"  'Yours  truly, 

"  'N.  B.  Smith.' 

"On  February  10, 1899,  a  certificate  of  deposit  for  $10,000  was 
issued  by  the  Union  Bank  &  Trust  Company,  and  sent  to  the 
executor,  with  a  letter  of  that  date  in  which  the  bank  said:  'We 
are  this  morning  placed  in  possession  of  your  favor  of  the  8th 
instant  and  having  instructions  from  the  First  National  Bank 
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of  White  Sulphur  Springs  to  send  you  certificate  of  deposit  for 
J.  M.  Smith's  check  of  $10,000,  we  are  now  having  pleasure  in 
handing  you  same  herewith.  We  note  that  you  do  not  care  to 
make  any  arrangements  about  the  money  at  this  time,  as  it  is 
your  desire  to  get  the  estate  settled  as  soon  as  possible.' 

"On  February  12,  1899,  the  executor  wrote  to  the  Union  Bank 
&  Trust  Company   this  letter: 

"  'White  Sulphur  Springs,  Mont,  Feb.  12,  1899. 
**  'IJDion  Bank  &  Trust  Co.,  Helena,  Montana. 

"'Gentlemen:  Your  favor  of  the  10th  enclosing  draft  for 
$100000  [$10,000]  came  to  hand.  I  am  much  obliged  to  you 
for  your  kindness  in  the  matter.  I  presume  I  will  leave  the 
money  with  you  for  the  present,  as  I  have  no  use  for  it.  If  my 
uncle  is  appointed  guardian  of  the  children,  then  in  that  case,  the 
money  will  all  be  turned  back  to  him  as  guardian.  I  think  I  can 
wind  up  the  estate  within  three  months.  I  shall  be  pleased  to 
meet  you  when  I  come  to  Helena  which  may  be  some  time  in  this 
month. 

'*  'Very  respectfully, 

*'  'N.  B.  SMrrH.' 

''The  executor  proceeded  to  make  application  for  the  confirma- 
tion of  the  sale  of  the  stock,  and  engaged,  in  behalf  of  John  M. 
Smith,  an  attorney  named  Waterman  to  make  application  for  the 
appointment  of  John  M.  Smith  as  guardian  of  the  children,  the 
return  of  sale  being  filed  with  the  court  by  the  executor  on  the 
20th  of  February,  1899,  and  three  days  thereafter,  to-wit,  Febru- 
ary 23,  John  M.  Smith's  application  for  his  appointment  as 
guardian  of  the  children  was  filed  by  Max  Waterman  as  his 
attorney.  On  that  same  day,  to-wit,  February  23,  1899,  the 
executor  wrote  to  Mrs.  Reynolds  this  letter: 

*'  'OflSce  of  N.  B.  Smith,  County  Attorney,  Meagher  County, 

"  'White  Sulphur  Springs,  Mont.,  Feb.  23,  1899. 
*'  'Dear  Aunt:  Uncle  John  intends  to  apply  to  be  the  per- 
manent guardian  of  the  children.    I  presume  you  will  be  notified 
in  the  matter.    Under  our  law  a  child  that  is  fourteen  years  of 
appoint  his  own  guardian.    I  think  Willie  is  about  that 
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age.  If  he  is  that  old  he  can  appoint  who  he  wants  and  the 
court  will  confirm  the  appointment.  Under  our  law  a  guardian 
has  to  be  appointed  so  that  the  estate  can  be  distributed.  The 
estate  will  have  to  go  into  the  hands  of  a  gui^rdian  so  that  it  can 
be  invested  in  bonds.  Uncle  John's  address  is  481  Eldorado 
Street,  Pasadena,  California.  He  will  have  to  give  a  bond  to 
the  amount  of  about  ninety  thousand  dollars.  I  don't  think  he 
will  make  any  change  in  the  case  of  the  children,  and  he  can't 
make  any  change  after  the  children  become  14  years  of  age  for 
then  they  can  appoint  their  own  guardian.  I  thought  it  my 
duty  to  mention  the  fact  to  you  so  that  you  might  understand 
the  proceedings  and  why  they  were  taken.  You  see  I  will  have 
the  eighty-five  thousand  dollars,  and  the  same  must  be  invested 
which  I  could  not  well  do  as  executor.  It  was  uncle  Will's  de- 
sire that  you  should  look  after  the  children  and  that  desire  will 
no  doubt  be  carried  out  I  have  explained  fully  because  I 
thought  you  might  worry  in  the  matter.  If  you  have  any  sug- 
gestion to  offer  would  like  to  hear  from  you  in  the  matter.  Give 
my  love  to  the  children. 

**  'Yours  etc. 

*'  'N.  B.  Smith.' 

"On  the  1st  day  of  March,  1899,  John  M.  Smith  wrote  from 
Pasadena,  California,  to  Mr.  Bamsey  at  Helena,  Montana,  as  fol- 
lows: 

"  'Pasadena,  Cal.,  March  1,  1899. 

*'  'George  L  Eemsey  Helena  Mont.  If  enny  one  deposets 
$5000 — to  my  cr  for  a  option  Wire  me  at  once  at  my  expen  481 
El  Dorado  St  Pasadena  Cal.  I  cant  say  jest  when  I  will  be 
cald  to  turn  over  the  other  $75000 — on  the  Ranch  Deele.  the 
Money  will  not  be  drawed  out  of  the  Bank  but  left  as  a  cr  to 
the  adminestrater  N  B  Smith  as  soon  as  I  am  appointed  gerdean 
the  money  will  be  tume  back  to  me  I  pay  intrest  for  what  time 
I  have  it.  Will  I  have  to  send  my  note  or  can  you  pay  my 
check  by  Cr  to  N  B  Smith  for  the  amout  &  he  leave  it  in  the 
bank  &  transfer  it  back  to  me. 

"  'Yous  Tuely 

"  'J.  M.  Smith.' 
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*' March  10,  1899,  the  Union  Bank  &  Trust  Company  wrote  to 
N.  B.  Smith  this  letter : 

**  'Union  Bank  &  Trust  Company. 

"  'Helena,  March  10,  1899. 
Mr.  N.  B.  Smith,  White  Sulphur  Springs. 
Dear  Sir :  As  you  are  perhaps  aware,  we  had  made  arrange- 
ments with  Mr.  John  M.  Smith  to  advance  him  the  sum  necessary 
to  purchase  the  the  estate's  half  interest  in  the  Company.  He 
writes  us  by  letter  received  to-day,  as  follows:  'I  can't  say  just 
when  I  will  be  called  to  turn  over  the  other  $75,000  on  the  ranch 
deal.'  The  amount  to  be  advanced  on  this  transaction  is  a  lai^e 
one,  and  we  like  to  figure  ahead  a  little  bit,  so  that  we  may 
calculate  at  all  times  upon  the  amounts  which  we  have  arranged 
to  advance  to  our  several  customers,  and  I  am  going  to  take  the 
liberty  of  inquiring  whether  you  can  tell  ns  at  this  time  about 
when  the  balance  will  be  called  for,  so  that  we  can  figure  accord- 
ingly. We  felt  quite  a  bit  complimented  at  your  making  us 
your  depository  for  the  payment  that  has  already  been  made  by 
Mr.  Smith,  and  I  assure  you  we  will  be  happy  to  serve  you  in 
the  future  as  weU. 

**  'Yours  respectfully, 

"  'Oeobge  L.  Bamsby, 

"'Cashier.' 

'^On  the  28th  of  March,  1899,  the  sale  of  the  stock  to  John  M. 
Smith  was  confirmed,  and  the  order  of  confirmation  signed  and 
filed.  On  the  same  day,  to-wit,  March  28,  1899,  John  M.  Smith, 
who  was  then  in  California,  was  appointed  guardian  •of  the  per- 
sons and  estates  of  the  minors,  the  order  made  and  filed  reciting 
due  notice  of  the  application,  and  directing  'that  letters  of  guard- 
ianship of  the  persons  and  estates  of  said  minors  be  issued  to  him 
upon  his  giving  a  bond  to  each  of  said  minors  in  the  penal  sum 
of  thirty  thousand  dollars,  and  upon  his  taking  and  subscribing 
the  oath  according  to  law.' 

*'0n  the  18th  of  April,  1899,  John  M.  Smith  wrote  from  Pasa- 
dena, California,  to  Mr.  Ramsey  at  Helena,  Montana,  as  follows : 
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Pasadena,  Cal  Apr  1899 
Mr.  Q.  L.  Ramsey  Helena  Mont 
I  will  be  in  Helena  about  the  18  of  May.  I  leave  hear  the 
13  then  I  will  be  redey  to  straten  out  business  sadsfactry  I  hopw 
I  will  have  MvNaught  send  the  Stock  over  to  the  Bank  so  it  will 
be  thair  when  I  get  back  I  will  have  N  B  Smith  meet  me  in 
Helena  &  then  we  can  fix  up  every  thing  sadesf  tctory  I  drew  a 
check  to  N  B  Smith  for  $75,000— but  I  dont  think  he  will  Send 
it  in  ontill  I  get  back* 

*'  'Yous  Truely 

"  'J.  M.  Smith.' 

'*  April  24,  1899,  the  bank  replied  to  John  M.  Smith  by  letter, 
saying:  'We  are  ready  to  honor  your  check  for  $75,000  when  Mr. 
N.  B.  presents  the  same.' 

"On  the  27th  of  April,  1899,  a  four  months  note  for  $75,000 
of  John  M.  Smith,  bearing  9  per  cent  interest,  was  cashed  by 
the  Union  Bank  &  Trust  Company,  and  the  proceeds  put  to  his 
credit,  with  which  the  bank  paid  the  $75,000  check  which  John 
M.  Smith  had  given  upon  it  to  the  executor,  and  which  was  by 
the  executor  indorsed,  such  payment  being  then  charged  by  the 
Bank  &  Trust  Company  to  John  M.  Smith's  account.  The  be- 
fore mentioned  $10,000  certificate  of  deposit  was  at  the  same 
time  surrendered  by  the  executor,  who  took  from  the  Bank  & 
Trust  Company  a  certificate  of  deposit  to  his  order  for  $80,000 
and  deposited  $5,000  of  the  amounts  mentioned  to  his  personal 
credit;  $2,161.49  of  which  he  paid  himself  as  due  him  'on  the  sale 
of  the  property,'  and  the  balance  to  other  persons  and  for  other 
purposes. 

•'On  the  28th  of  April,  1899,  John  M.  Smith  wrote  from  Long 
Beach,  California,  to  the  executor,  this  letter: 

'*  'Long  Beach,  Cal.,  Apr.  28, 1899. 
"'N.  B.  Smith: 

*'  'Dear  Nefue  I  return  Pour  of  atomey  [appointing  N.  B. 
Smith  John  M.  Smith's  attorney  in  fact]  with  instictions  to 
indors  the  stock  that  I  bought  of  you  to  the  union  Bank  as  col- 
atral  security  for  the  payment  of  the  $10,000  &  $75,000  nota 
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now  in  the  bank.  I  am  booked  to  leave  hear  the  13  of  May  for 
Helena  will  arrive  about  the  17  or  18  &  want  yon  to  meat  me  in 
Helena  at  that  time  if  I  should  deside  to  make  it  later  I  will 
wire  you  to  that  afect.    •    •    • 

"  *Yor8  Truly  our  love  to  orseal 

"'J   M   S.' 

"John  M.  Smith  returned  to  Montana  from  California  on  the 
18th  of  May,  1899,  and  on  the  25th  of  the  same  month  executed 
his  bond  as  guardian  and  took  the  oath  of  office  and  filed  them 
with  the  court.  June  1,  1899,  the  executor  filed  the  final  account 
of  his  administration  of  the  estate  of  William  A.  Smith,  and  on 
the  12th  of  June  of  the  same  year  a  decree  settling  the  account 
and  distributing  the  estate  was  signed  and  on  the  14th  of  June, 
1899,  placed  upon  file,  the  decree  providing,  among  other  things: 
'  That  the  said  executor  shall  be  finally  discharged  from  his  duties 
as  such  executor  upon  his  filing  a  receipt  for  the  residue  of  said 
personal  property  duly  signed  by  John  M.  Smith  as  guardian  of 
William  Smith,  Nellie  Mae  Smith,  and  Annie  Maud  Smith, 
minor  children  of  said  deceased,  and  upon  the  filing  of  such 
receipt  his  bondsmen  as  such  executor  shall  be  discharged/ 

"On  the  same  day,  to- wit,  June  14,  1899,  the  executor  paid 
the  entire  amount  in  his  hands  over  to  the  guardian,  John  M. 
Smith,  and  took  his  receipt  therefor  as  such  guardian,  where- 
upon an  order  of  final  discharge  of  the  executor  was  signed 
and  filed.  John  M.  Smith  thereupon  went  to  Helena.  Montana, 
and  on  the  17th  of  June,  1899,  there  used  the  money  of  his 
wards  so  received  by  him  in  discharging  his  indebtedness  to  that 
bank,  as  far  as  it  would  go,  giving  a  new  note  to  the  bank  for 
the  balance  due  it  from  him.  John  M.  Smith  was  questioned 
in  respect  to  that  matter  when  upon  the  stand  as  a  witness  in  this 
cause,  and  gave  this  testimony: 

"  'Q.  Mr.  Smith,  I  believe  you  said  this  morning,  that  you 
had  used  the  money  turned  over  to  you  by  Mr.  N.  B.  Smith  when 
you  were  appointed  guardian,  to  pay  your  notes  at  the  bankt 
A.    I  did. 
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**  'Q.  Was  the  money  cash  that  he  turned  over  to  you,  or 
was  it  certificates  of  deposit  f  A.  It  was  a  certificate  of  de- 
posit; it  wasn't  counted  out  as  cash,  but  it  was  a  credit  certifi- 
cate of  deposit  that  he  turned  over  to  me  when  I  qualified  as 
guardian,  he  turned  it  over  to  me  as  administrator.  I  done 
business  with  the  bank  here,  and  I  will  refer  to  them.  I  cannot 
remember  just  about  how  it  was  done  at  the  time,  but  I  will  refer 
-  you  to  the  bank  and  Oeo.  L.  Ramsey ;  they  are  better  authority 
than  my  memory  is,  a  great  deal. 

"  *Q.  I  will  state,  Mr.  Smith,  for  your  information,  that  these 
two  certificates  of  deposit  were  produced  here  by  the  bank  offi- 
cers. A.  The  certificates  of  deposit  were  turned  over  to  me  as 
guardian  of  the  children  of  William  Smith  by  the  administrator. 

''  'Q.  And  you  turned  them  into  the  bank  in  payment  of 
your  note  f    A..    I  thought  I  had  a  right  to. 

*'  *Q.  But  you  didt  A.  I  did,  I  thought  I  had  a  right  to, 
because  I  gave  security  for  the  amount. 

**  'Q.  Did  you  understand  when  you  did  that  that  you  were 
using  money  of  minors  for  your  own  purposes!  A.  I  under- 
stood I  was  using  it,  and  that  I  had  a  right  to;  I  didn't  talk  with 
anyone  about  it. 

''  'Q.  You  thought  that  you  had  a  right  to  take  the  money 
of  minors  and  use  it  to  pay  your  debts!  A.  As  I  had  given 
security  for  that  money,  it  was  the  same  as  though  it  was  in  my 
possession. 

** '  Q.  Do  you  understand  that  you,  as  a  guardian,  had  the 
right  to  use  guardianship  money,  the  money  of  minors,  to  pay 
your  own  debts  and  for  your  own  personal  account?  A.  I 
may  have  made  a  mistake,  but  I  didn't  do  it  with  the  intention 
of  defrauding  anybody ;  I  might  haive  made  a  mistake. 

"  'Q.  But  you  knew  what  you  were  doing!  A.  I  knew  I 
was  paying  oflf  my  indebtedness. 

**  *Q.  And  using  the  money  of  minors!  A.  The  money 
that  was  given  security  for. 

***Q.  Without  asking  anybody's  permission!  A.  Without 
asking  anybody's  permission. 

46  Mont. — 86 


562  Smith  v.  Smith  et  al.  [June  T.  '12 


tt « 


Q.  Without  consulting  anybody  t  A.  I  didn't  do  it  with 
the  intention  of  defrauding  anybody,  and  if  I  have  wronged  any- 
body in  any  way  I  am  willing  to  make  it  right. 

''  'Q.  Was  it  your  view  at  that  time  that  you  as  guardian  had 
a  right  to  do  such  a  thing!  A.  I  thought  this  way:  that  it 
was  just  the  same  as  if  I  put  it  in  government  bonds  if  I  paid 
the  same  interest.  I  acknowledge  it  may  have  been  wrong,  but 
I  didn't  do  it  with  the  intention  of  defrauding  anybody.  I 
paid  off  my  note,  and  that  is  the  condition  of  things  just  as  they 


were.' 


n 


N.  B.  Smith,  the  executor,  testified  that  he  did  not  know 
until  the  fall  of  1899  what  use  the  guardian  had  made  of  his 
wards'  money;  that  *in  October,  or  before  October,'  1899,  the 
guardian  told  him.  He  also  testified  in  answer  to  the  question, 
*Did  you  report  the  fact  to  the  judge  of  the  court  that  the  money 
you  had  given  to  John  M.  Smith,  turned  over  to  him  as  guard- 
ian, had  been  used  by  him  to  pay  off  his  own  debts t'  'I  made 
no  such  report  whatever.' 

"On  the  20th  of  November,  1899,  N.  B.  Smith  wrote  to  Mra. 
Reynolds  this  letter: 

**  *OflBce  of  N.  B.  Smith,  County  Attorney,  Meagher  county. 

"  'White  Sulphur  Springs,  Mont.  Nov.  20,  1899. 
**  'Mrs.  D.  B.  Reynolds,  Fayette,  Ohio. 

'*  *My  Dear  Aunt:  Enclosed  find  draft  for  four  charges  for 
looking  after  and  caring  for  the  minor  children  of  unde  Bill, 
until  December  1,  1899.  Please  sign  the  enclosed  receipt.  In 
regard  to  uncle  John  buying  the  stock  will  say  that  he  borrowed 
the  money  from  a  bank  in  Helena  to  buy  the  stock.  I  would  not 
let  him  have  the  stock  until  he  had  actually  paid  me  the  money. 
I  had  the  money  in  my  name  in  the  bank  until  I  was  finally  dis- 
charged from  my  trust.  When  I  made  my  final  account  1 
showed  the  judge  my  draft,  and  my  bank  account  subject  to 
check.  I  turned  over  to  him  the  money  and  took  his  receipt  for 
the  same,  and  filed  the  same  in  court  and  the  same  is  now  a 
matter  of  record.    The  Union  Bank  &  Trust  Company  furnished 
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his  bond  and  same  is  perfectly  good.  He  has  to  pay  the  bank 
quite  a  sum  of  money  for  furnishing  the  same.  I  think  he  has  to 
pay  about  three  hundred  dollars  a  year  for  his  bond.  The  judge 
and  uncle  John  and  I  talked  over  the  matter  of  the  use  of  the 
money,  and  the  understanding  was  that  he  should  pay  four  per 
cent  for  the  use  of  the  money  until  such  time  as  it  should  be  in- 
vested in  bonds.  That  is  better  than  we  could  do  with  govern- 
ment bonds,  and  as  long  as  the  Union  Bank  &  Trust  Company  i^ 
his  surety  the  same  is  perfectly  safe.  Nothing  has  been  said  as  to 
the  compensation  that  the  court  will  allow  him.  I  think  the 
compensation  would  be  arrived  at  in  this  way,  he  would  be 
allowed  his  actual  expenses  in  looking  after  the  children,  and  a 
reasonable  amount  for  what  time  spent  in  looking  after  the 
children  and  their  estate,  and  the  costs  connected  with  the  court 
procedure.  In  cases  of  administrators  the  law  fixes  the  com- 
pensation at  a  certain  per  cent,  based  on  the  value  of  the  estate. 
I  don't  think,  the  court  would  fix  his  compensation  at  anything 
unreasonable.  Uncle  Bill  reposed  confidence  in  me  and  I  think 
I  did  the  best  thing  for  his  children  that  could  have  been  done 
in  making  the  sale.  Before  making  the  sale  I  talked  with  the 
best  business  men  of  the  county  in  relation  to  the  matter,  and 
not  one  but  what  told  me  to  close  the  sale  as  I  had  made  a  great 
deal.  Although  I  am  no  longer  administrator,  yet  I  shall  always 
look  after  their  interests.    •    •    • 

"  'Tour  nephew.' 

''Both  John  M.  Smith  and  N.  B.  Smith  gave  some  testimony 
tending  to  show  that  in  1899  the  former  had  some  talk  with  the 
judge  of  the  court  in  which  the  guardianship  matter  was  pend- 
ing, about  his  (John  M.  Smith's)  using  the  money  of  the  minors 
and  paying  interest  on  it  at  the  rate  of  four  per  cent  per  annum. 

''In  December,  1900,  this  order  was  made  and  entered  in  the 
matter  of  the  estate  and  guardianship  of  the  minors : 
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"  'Probate  Minutes,  December,  1900. 

"  'Tuesday,  the  Eleventh  day  o£  December,  1900* 

*'  '255. 

"  'Estate  and  Guardianship  of  Wm.  Smith  et  al.,  Minora. 

"  'Max  Waterman,  counsel  for  guardianship,  asked  to  have  his 
name  withdrawn  as  counsel  in  the  case.  N.  B.  Smith  asked  to 
have  his  name  entered  as  counsel  instead  of  the  Max  Water- 
man's.  John  M.  Smith,  the  guardian  of  said  minors,  having 
made  application  to  the  court  for  an  order  authorizing  him  to 
borrow  the  funds  in  his  hands  belonging  to  said  minors  amount- 
ing to  the  sum  of  about  $82,000  at  the  rate  of  three  per  cent  per 
annum.  The  court  being  fully  advised  in  the  premises:  It  is 
ordered  that  said  guardian  be  authorized  to  borrow  said  sum 
of  $82,000  at  the  rate  of  3%  per  annum,  and  to  so  hold  the  same 
at  said  interest  until  the  further  order  of  this  court.' 

"N.  B.  testified  that  he  did  not  procure  this  order  to  be  made, 
and  did  not  know  of  it  at  the  time.  He  admits  in  his  testimony 
that  he  thereafter  acted  as  the  attorney  for  the  guardian,  and 
prepared  the  final  account  of  the  latter  in  which  the  wards  were 
charged  for  the  money  paid  by  the  guardian  to  the  surety  com- 
pany for  going  on  his  bond  as  guardian,  and  in  which  also  the 
guardian  was  charged  interest  on  the  money  of  the  wards  only 
from  December  11,  1900,  and  at  the  rate  of  three  per  cent  per 
annum,  but  claims  that,  as  respects  the  interest,  his  doing  so 
was  an  inadvertent  mistake. 

"In  regard  to  his  guardianship  attorney  John  M.  Smith  was 
questioned  and  answered  as  follows : 

"  'Q.  Who  was  your  lawyer  in  the  guardianship  matters? 
A.  Waterman  for  about  a  year  and  a  half  or  two  years.  I 
forget  about  it,  but  Waterman  acted  as  my  attorney. 

"  *Q.  Max  Waterman,  of  White  Sulphur  Springs!  A.  Yes, 
he  used  to  assist  me  about  court  matters  and  get  the  accounts  in 
and  accepted.  I  didn't  know  anything  about  the  business  my- 
self. Badger  made  out  some  first  of  it,  and  Waterman  acted 
later  on,  and  after  that  I  had  N.  B.  Smith.    He  was  fairly  con- 
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yersant  with  everything,  and  I  knew  he  would  do  the  square 
business  by  all  the  parties  ooncemed  and  so  I  got  him  after 
that — after  Waterman.' 

"And  there  is  in  the  record  this  letter  from  John  M.  Smith  to 
Mr.  Ramsey,  of  date  October  15,  1900 ; 

"  'Martindale,  Mont.  Oct  15  1890  [1900] 
**  *Geo  L  Itamsey  Helena  I  have  sent  to  the  Springs  to  have 
N.  B.  Smith  fill  out  my  report  as  Gardien  of  Brother  William 
he  is  my  attorney  &  Keeps  My  acounts  it  will  be  in  in  a  few 
days  as  filed  in  caar. 

"  *Tour  treuly 

"  'J.  M.  Smith.* 

"The  appellant  was  but  ten  years  old  when  the  stock  was  sold, 
and  became  eighteen  on  the  27th  of  August,  1906.  On  the  5th 
of  November  of  the  same  year  her  guardian  paid  her  the 
amount  shown  to  be  due  her  by  his  final  account,  which  had  been 
approved  by  the  probate  court. 

"In  the  deposition  of  the  complainant  which  was  introduced 
on  the  trial  of  the  cause,  she  was  asked,  among  other  things,  what 
information  she  had  regarding  the  sale  of  the  stock,  when  her 
guardian  settled  with  her  in  November,  1906,  to  which  interroga- 
tory she  answered:  'I  knew  that  the  sale  had  been  made,  of 
course,  and  I  knew  that  uncle  John  had  been  the  purchaser — 
that  is  all  I  knew.  I  knew  nothing  about  the  stock  company  or 
the  incorporation  of  the  company.  I  received  my  money,  and 
that  was  all  I  knew  about  it — ^what  he  gave  me.'  Being  asked 
what  knowledge  she  had  at  that  time  regarding  the  method, 
validity  and  good  faith  of  the  sale  of  the  stock,  she  answered: 
*I  had  no  knowledge  of  its  method,  its  validity,  or  of  its  good 
faith,  and  knew  nothing  about  their  intentions. '  In  response  to 
the  interrogatory,  'What  was  told  you  by  your  uncle,  John  M. 
Smith,  or  your  cousin,  Napoleon  B.  Smith,  the  above-named  de- 
fendants, about  your  aflfairs,  and  particularly  about  the  sale  of 
said  stock t'  she  answered:  'Nothing  was  told  me  by  either  John 
M.  Smith,  or  Napoleon  B.  Smith,  concerning  the  estate  in  any 
wajr — ^unless  I  asked  it  directly,  and  I  never  talked  to  "P0I7" 
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about  my  affairs  very  much,  but  I  have  spoken  to  Uncle  John — 
he  always  avoided  me  or  would  talk  in  an  indirect  way,  and  I 
knew  no  more  when  I  finished  than  when  I  begun.  He  didn't 
seem  to  care  about  discussing  it  very  much — ^he  didn't  want  me 
to  think  much  about  it.  I  once  asked  him  about  the  difference 
between  his  estate  and  ours  and  why  he  had  more  than  we  had, 
and  he  said,  ''Papa  owed  large  sums  of  money  when  he  died,  and 
they  had  to  be  paid  off."  I  also  spoke  about  the  three  per  cent 
which  was  paid  us  on  our  money,  and  asked  him  why  he  didn't 
give  us  more — ^he  said,  **It  was  all  he  could  afford."  *'Poly" 
never  told  me  anything  at  all,  except  what  we  had,  and  in  fact 
intimating  that  we  ought  to  be  thankful  for  what  we  got.' 

"Both  John  M.  Smith  and  N.  B.  Smith  were  questioned  in 
respect  to  conversations  they  had  with  the  complainant.  John 
M.  Smith  gave  this  testimony : 

''  'Q.  Do  you  remember  when  the  complainant  in  this  suit 
came  out  to  the  ranch  at  the  time  of  the  settlement  t  A.  I 
don't  remember  the  date,  but  it  was  in  August,  I  think. 

'*  'Q.    Of  what  year?    A.    The  27th  of  August. 

"  'Q.     Of  what  year,  I  said?    A.    1906. 

**  *Q.  About  how  long  was  she  there!  A.  Well,  she  wasn't 
there  long.    I  can't  remember,  but  it  wasn't  but  a  few  days. 

**  *Q.  What  occurred  in  her  matters  while  she  was  there t 
A.  N.  B.  Smith,  I  think  was  down  there,  and  was  talking  about 
her  loaning  money.  There  was  a  party  wanted  to  borrow  the 
money. 

"  'Q.  Was  there  any  settlement  made  with  hert  A.  The 
settlement  wasn't  made  at  the  ranch. 

"  *  Q.    Where  was  it  made  t    A.    At  White  Sulphur  Springs. 

**'Q.  Was  it  made  that  year t  A.  Yes,  sir.  I  wasn't  pres- 
ent at  the  settlement.  N.  B.  Smith  done  the  entire  business,  he 
and  the  court,  as  I  recollect  it. 

**  *Q.  Do  you  recall  any  talk  when  N.  B.  Smith  was  down 
at  the  ranch  and  the  complainant  was  down  at  the  ranch,  about 
her  affairs!  A.  I  cannot  recall  just  what  it  was,  no.  They 
had  some  talk,  but  I  cannot — 
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**  'Q.    Where  did  they  have  it?    A.    In  the  office. 

'^  'Q.  Who  was  present?  A.  I  don't  know  as  I  could  say 
exactly  who  was  present. 

'^  'Q.  Was  the  complainant  present?  A.  The  complainant 
was  present. 

"  'Q.  Was  N.  B.  Smith  present?  A.  N.  B.  Smith  and  my- 
self. 

'*  *Q.  Were  you  present?  A.  Yes,  sir,  and  I  think  Mr.  Piatt 
and  I  think  probably  my  wife  was.  I  don't  know  whether  she 
was  or  not.  I  know  at  the  time  she  was  there  it  was  talked  over, 
but  I  can't  recall  the  conversation. 

**  *Q.  What  was  talked  over — what  was  it  about  generally? 
A.  It  was  talked  about  what  was  best  for  her  to  do  with  the 
money,  as  near  as  I  can  remember. 

**  'Q.  Was  there  any  talk  about  the  matter  of  your  purchase 
of  the  stock  of  the  company?  A.  I  don't  remember  that  that 
was  talked  over,  but  it  might  have  been;  I  don't  remember. 

"  *Q.  Was  there  any  explanation  given  her  of  her  matters 
and  how  the  results  and  amounts  due  her  were  arrived  at? 
A.  I  think  that  N.  B.  Smith  gave  her  full  information  in  re- 
gard to  it.  I  think  so,  as  near  as  I  remember,  but  I  cannot 
recall  what  it  was.' 

*'N.  B.  Smith  was  also  questioned  in  respect  to  the  same  mat- 
ter, and  also  in  respect  to  a  visit  of  the  complainant  to  Montana 
in  1904,  when  she  was  about  sixteen  years  old,  as  follows : 

^'  'Q.  Do  you  recall  when  the  plaintiff  came  out  to  Helena 
in  1904?    A.    Yes,  sir;  I  recall  when  she  came  out  here. 

**  'Q.  Where  did  she  stop,  if  she  stayed  at  all  in  White  Sul- 
phur Springs?    A.    Well,  she  stopped  with  us  a  few  days. 

**  *Q.    At  your  home?    A.    Yes,  sir,  at  our  home. 

**  'Q.    With  yourself  and  wife?    A.    With  myself  and  wife. 

'^*'Q.  And  during  that  time,  was  any  explanation  given  to 
her  of  these  matters  about  which  you  have  been  testifying? 
A.    Yes,  sir. 

**  *Q.  What  was  done  in  that  regard,  you  may  tell.  A.  I 
showed  her  the  final  account  of  myself  as  trustee  or  executor,  as 
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in  my  letter,  I  invited  her  to  come  out  here,  that  was  in  1903. 
I  also  showed  her  the  annual  account.  I  said  I  would  be  glad 
to  explain  the  affairs  of  the  estate  to  her,  that  I  was  fixing  up 
the  annual  account  as  guardian  and  she  was  there  at  the  time, 
and  when  I  was  at  the  courthouse  I  got  the  final  account 
and  the  annual  account  as  executor  and  showed  them  to  her. 

**  *Q.  Where  were  you  when  you  showed  them  to  hert  A.  I 
was  there  in  my  office  at  the  little  room  at  the  north — ^there  is 
two  rooms  to  the  office. 

**  'Tou  said  as  you  had  invited  her  in  your  letter?  A.  Yes, 
sir,  in  my  letter  I  had  invited  her. 

''  'Q.  What  letter  did  you  refer  to,  the  one  of  Augnsit  13, 
1903,  that  is  in  evidence  here  1    A.    August  13,  1903. 

"  'Q.  In  connection  with  the  explanation  of  the  papers  in 
question,  did  you  say  anything  to  her  about  it,  or  what  did  you 
say  f    A.    Oh,  I  explained  to  her  about  the  sale  of  the  property. 

'*  *Q.    As  you  have — 

''  'Witness  (continuing) :  I  explained  to  her  about  the  sale  of 
the  property  and  the  items  of  the  account. 

''  'Q.  Did  you  tell  her  the  facts  about  these  matters  as  you 
have  told  them  here!  A.  I  related  the  facts  to  her  about  the 
sale  and  why  I  sold  the  property. 

"  'Q.  Well,  did  you  give  her  information  the  same  as  you 
now  tell  the  matter,  or  definitely!  A.  Well,  the  same  informa- 
tion— probably  I  didn't  go  into  it  quite  as  fuUy,  but  I  explained 
generally  the  nature  of  the  transaction  and  why  I  sold  it,  and 
what  I  got  for  it,  and  showed  her  the  accounts. 

'^  'Q.  Do  you  remember,  in  1906,  when  the  complainant  came 
out  to  Montana  t    A.    Yes,  sir. 

"  *  Q.    Did  you  see  her  at  that  time  1    A.    Yes,  sir. 

'^  'Q.  Where  f  A.  I  saw  her  down  at  the  ranch  of  Smith 
Bros.  Sheep  Company. 

***Q.  What  was  she  doing  down  there t  A.  She  had,  I 
think,  come  back  from  Qermany  if  I  remember  correctly,  and 
was  going  back. 

'^  'Q.  Well,  that  states  where  she  came  from  and  where  she 
was  jgoing  to,  but  I  asked  you  if  you  knew  what  she  was  doing 
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down  there  on  the  ranch  f  What  she  was  there  for.  X  Well, 
she  was  there,  looking  after  her  estate.  I  don't  remember 
whether  the  final  account  had  been  put  in  or  not,  but  we  dis- 
cussed the  matter  there  in  our  presence  there  in  the  office. 

'*  'Q.  In  the  office,  where  do  you  meant  A.  The  office  of 
Smith  Bros.  Sheep  Company. 

*'  'Q.  Who  discussed  it!  A.  Well,  I  discussed  it  with  her 
and  Uncle  John. 

**  *Q.    Who  was  present t    A.    Mr.  Piatt  was  present. 

'^  'Q.  And  you  discussed  what  matter?  A.  Oh,  about  the 
sale  of  the  property,  and  how  it  had  been  handled,  and  how  we 
had  tried  to  manage  the  property  for  her.' 

*'In  the  same  connection  a  letter  written  by  N.  B.  Smith  to 
the  complainant's  younger  sister  on  the  7th  of  April,  1905,  is 
pertinent : 

"  *N.  B.  Smith,  County  Attorney,  Meagher  County. 
**  'White  Sulphur  Springs,  Montana,  April  7th,  1905. 
**  'Dear  Anna:  Your  favor  of  the  4th  inst.  came  to  hand.  Will 
say  presume  you  have  my  letter  inclosing  the  $500.  Yes,  you 
will  get  your  money  in  June.  You  need  be  at  no  expense  about 
attorney's  fees.  I  would  like  to  have  you  come  out  and  be  here 
when  the  estate  is  settled.  You  can  go  over  all  the  accounts  with 
me  and  see  where  the  money  has  gone.  I  have  taken  receipts 
for  everything  and  have  paid  out  all  money  by  checks.  I  want 
you  to  know  everything  and  then  I  will  feel  that  I  have  done 
my  duty.    •    •    • 

"  'Your  cousin, 

"  'N.  B.  Smith/  '' 

John  M.  Smith,  as  guardian,  settled  his  final  account  with  the 
plaintiff  on  the  same  basis  employed  in  settlement  with  Nellie 
Mae  Moore,  to-wit,  three  per  cent  interest  on  the  principal  sum 
held  by  him  from  December  11,  1900.  The  net  amount  received 
by  the  plaintiff  was  $23,954.01.  The  initial  amount  accounted 
for  was  one-third  of  $82,170.20,  or  $27,390.06.  The  complaint 
charges  that  the  sale  was  "illegal,  fraudulent  and  collusive," 
and  that  "Napoleon  B.  Smith  and  John  M.  Smith  colluded  and 
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ed  to  BecDre  the  said  property  to  thr  aaid  John  M. 
i  to  sell  the  same  to  him  at  much  less  than  its  real 
The  claim  that  the  property  was  sold  at  less  than  its 
nt  value  was  virtually  abandoned  by  the  appellant  in 

and,  indeed,  such  a  contention  cannot  be  justified  in 
Lce.     The  United  States  circuit  court  of  appeals  de- 

"the  sale  of  the  stock  of  the  estate  of  the  deceased 
Smith  and  the  subsequent  misappropriation  of  the 
the  minors  by  their  guardian  were  parts  and  parcels 
ae  entered  into  by  and  between  N.  B.  and  John  M. 
lich  was  a  fraud  upon  the  minors  and  the  probate 
court,"  Judge  Hunt,  who  tried  the  Moore  case  in 
,1  district  court,  and  Judge  Stewart  who  heard  this 
;  Itleagher  county  district  court,  were  of  the  opposite 
hat  is  to  say,  in  their  judgment  there  was  no  fraud, 
>r  conspiracy  and  the  sale  was  in  all  respects  legal, 
d  free  from  fraud. 

itional  testimony  given  by  plaintiff  in  the  state  court 
rt,  as  follows:  "I  became  twenty-one  in  1906;  had  at- 
LOol  in  Alissoula,  at  Shattuck  Military  School  and  at 
ae;  had  had  no  business  experience;  the  settlement 
lyself  and  my  uncle  was  transacted  by  myself,  N.  B. 
I  Mr.  Flatt;  Mr.  Flatt  gave  me  a  check  at  the  ranch 

of  the  money  and  I  think  N.  B.  Smith  gave  me  part 
w  the  expense  account  and  what  the  money  was  sup- 
ave  been  spent  for ;  I  did  not  question  it  further  than 
I  asked  what  certain  accounts  were  for  and  any  ac- 

I  happened  to  pick  out  and  see  I  would  ask  what  it 
Now,  Mr.  Smith,  what,  if  anything,  did  you  know 
ne  in  relation  to  the  circumstances  and  conditions 
ch  your  uncle,  John  M.  Smith,  became  the  apparent 
be  stock  that  had  formerly  been  owned  by  your  father 
ith  Bros.  Sheep  Company  t  A.  Nothing  at  all,  bat 
I  asked  my  uncle  John  while  on  the  ranch — ^I  asked 
t  was  that  our  property  was  sold  and  he  said  that  he 
el  that  he  wanted  us  children  to  take  a  chance  so  he 

property.    I  knew  nothing  of  the  fact  that  the  monef 
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that  was  turned  over  to  him  he  used  to  pay  off  his  notes  at  the 
bank;  knew  nothing  of  his  purpose  to  have  himself  appointed 
guardian  so  that  he  might  utilize  the  money  to  pay  off  the  notes. 
I  knew  nothing  of  the  affidavit  presented  to  the  court  that  the 
purpose  was  to  sell  the  stock  of  John  M.  Smith  in  conjunction 
with  the  stock  of  the  estate  in  order  that  the  best  price  might 
be  realized  for  it,  or  that  John  M.  Smith  had  gotten  $13,000 
in  two  years  after  father's  death  while  the  executor  of  father's 
estate  only  procured  about  $800.  Mr.  N.  B.  Smith  Hold  Mrs. 
Reynolds  and  she  told  me  that  father's  stock  had  been  sold  to 
my  uncle."  The  inventory  value  of  the  stock  in  the  Smith 
Bros.  Sheep  Company  belonging  to  the  estate  of  Wm.  A.  Smith, 
deceased,  was  $61,475. 

We  approach  the  final  determination  of  the  case  with  the 
greatest  respect  for  the  decision  of  the  learned  judges  of  the 
circuit  court  of  appeals.  Nevertheless  it  is  our  duty  to  decide  it 
in  conformity  with  the  dictates  of  our  own  consciences.  In  so 
doing  we  first  consider  the  situations  and  characters  of  the  per- 
sons accused  of  having  formed  a  conspiracy  to  defraud  the 
plaintiff;  for  unless  such  conspiracy  existed,  the  conduct  of  the 
parties  subsequent  to  the  sale  becomes  altogether  immaterial. 
The  principal  actor  in  the  alleged  plot  is  John  M.  Smith,  a  man 
sixty-four  years  of  age,  of  comparative  wealth,  in  poor  health, 
who,  whatever  motive  may  have  actuated  his  later  conduct,  ap« 
pears  beyond  a  doubt  to  have  been  sincerely  desirous  of  disposing 
of  his  interests  in  the  sheep  business  and  retiring  from  active 
participation  in  industrial  pursuits,  at  the  beginning  of  the 
negotiations  for  the  sale  of  the  corporate  assets.  This  man,  who 
is  now  accused  of  so  unnatural  a  purpose  to  overreach  and  de- 
fraud his  brother's  orphan  children,  had  been  intimately  asso- 
ciated with  that  brother  for  many  years  prior  to  his  death.  They 
lived  in  a  sparsely  settled  community ;  John  at  least  was  illiter- 
ate ;  but  by  their  personal  efforts  and  attention  to  business,  they 
had  succeeded  in  accumulating  a  considerable  fortune.  John, 
on  account  of  the  exposure  incident  to  the  conduct  and  manage- 
ment of  a  lai^e  sheep  ranch,  had  contracted  a  disease  which 
necessitated  his  spending  the  winters  in  California.    He  died 
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petiding  this  litigation.    It  is  not  unnatural  to  assume  from  a 
contemplation  of  his  life  and  its  environments  that  he  was  pro- 
vincial in  his  habits  and  ideas;  that  the  spirit  of  thrift  and  a 
desdre  to  save  characterized  his  conduct  and  dictated  his  actions 
generally.    This  is  constantly  to  be  borne  in  mind  in  passing 
judgment  upon  the  facts  in  the  case  and  the  successive  steps 
taken  looking  to  a  disposition  of  the  property  of  the  parties.    It 
is  not  unreasonable  to  assume,  from  their  relationship  and  asso- 
ciation, that  some  considerable  degree  of  affection  existed  be- 
tween the  brothers.    John  was  present  at  the  death  of  William, 
and  the  latter 's  last  words  were  a  request  that  John  would  look 
after  the  interests  of  his  children.    The  promise  was  given  and 
John  testified  that  it  had  been  faithfully  kept.    It  is  impossible 
to  read  the  correspondence  of  this  uneducated  man  with  his 
nephew  N.  B.  Smith,  and  thereafter  entertain  a  doubt  that,  in 
the  beginning,  at  least,  he  entertained  a  sincere  regard  'for  the 
plaintiff  and  his  sisters,  was  actuated  by  the  highest  motives  of 
solicitude  for  their  welfare  and  a  desire  to  protect  and  conserve 
their  inheritance.    Although  he  held  a  controlling  interest  in 
the  stock  of  the  corporation,  he  was  reluctant  to  sell  his  portion 
alone,  for  fear  the  minority    interests    of  the  children  would 
suffer  if  strangers  acquired  his  stock,  and  in  giving  an  option  to 
McNaught  he  stipulated  that  it  should  be  subject  to  the  approval 
of  the  executor  of  his  brother's  estate.    It  must  not  be  forgot- 
ten, either,  that  the  corporation  was  a  sort  of  family  affair ;  and 
the  record  tends  to  show  that  no  particular  surprise  was  caused 
by  the  fact  that  John  M.  Smith  was  in  the  habit  of  drawing  from 
its  funds  such  moneys  as  he  had  occasion  to  require.    The  books 
of  the  concern  were  kept  in  a  very  informal  and  careless  manner. 
In  all  probability  the  brothers  had  that  trust  and  confidence  in 
each  other  which  was   engendered    and   justified   among  those 
whose  sturdy  characters  and  integrity  of  purpose  alone  made  it 
possible  for  the  early  settlers  to  go  into  the  remote  regions  of 
the  state  and  by  hard  labor  and  mutual  dependence,  build  homes 
for  themselves  and  develop  the  natural  resources  of  the  country. 
Thft  fllhi^r  alleged  conspirator  is  Napoleon  B.  Smith,  now  and 
^  Ts  a  member  of  the  bar  of  this  court  in  good  stand- 
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ing;  a  man  of  family,  whose  character  for  truth,  honesty  and 
integrity  generally,  is  unimpeached,  so  far  as  the  record  dis- 
closes. 

The  property  in  controversy  consisted  of  stock  in  the  Smith 
Bros.  Sheep  Company,  of  the  appraised  value  of  $61,475,  which 
Judge  Armstrong,  presiding  in  the  district  court  of  Meagher 
county  at  the  time,  authorized  the  executor  to  sell  for  $75,000  at 
private  sale  and  which  actually  sold  for  $85,000.  Several  bona 
fide  efforts  had  been  made  to  effect  a  sale  of  the  whole  plant, 
without  success.  Touching  the  value  of  the  stock  held  by  the 
executor,  he  testified  that  he  figured  $75,000  was  what  it  was 
worth;  that  he  had  counseled  with  Mr.  Anderson,  Dr.  Parberry, 
Perry  Moore  and  Len  Lewis,  representative  sheep  men  of  the 
county,  and  they  advised  him  to  sell  if  he  could  get  a  fair  price, 
which,  in  their  judgment,  would  be  $150,000  to  $160,000  for  the 
whole  property. 

Regarding  the  methods  pursued  in  the  probate  proceedings 
growing  out  of  the  administration  and  guardianship  matters 
shown  by  the  records,  it  is  well  to  note  that  White  Sulphur 
Springs,  the  county  seat  of  Meagher  county,  was  at  that  time  a 
village  of  about  450  inhabitants,  situated  many  miles  from  a 
railroad ;  court  was  held  four  times  a  year  and  it  is  well  known 
to  the  profession  that  probate  matters  were  sometimes  loosely 
conducted  in  those  remote  country  districts,  and  the  people  gen- 
erally regarded  the  district  judge  as  a  repository  for  all  their 
troubles  growing  out  of  the  administration  of  estates,  and  did 
not  hesitate  to  seek  his  counsel  and  advice  wherever  they  could 
encounter  him  and  in  the  most  informal  manner. 

Coming  now  to  the  correspondence  which  is  claimed  to  dis- 
close the  conspiracy :  As  was  well  said  by  Judge  Boss  who  pre- 
pared the  opinion  of  the  circuit  court  of  appeals:  '*A  sale  by 
John  M.  Smith  of  his  majority  of  the  stock  to  a  stranger  might 
have  worked  to  the  injury  of  the  minority  interest  of  the  chil- 
dren of  the  deceased  William  A.  Smith,'  so  that  both  John  M. 
Smith  and  the  executor  became  desirous  that  both  interests 
should  be  sold  together."  The  executor,  therefore,  indorsed 
upon  the  option  to  McNaught  an  agreement  to  immediately  make 
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application  to  the  district  court  to  sell  the  interest  of  the  estate 
in  the  property  at  the  rate  therein  named,  in  case  a  buyer  could 
be  found.  At  that  time,  however,  as  is  also  noted  in  the  opinion 
01  the  court  of  appeals,  the  evidence  shows  that  the  executor 
regarded  the  estimate  of  John  M.  Smith  as  to  the  value  of  the 
property  as  too  high,  as  did  others.  Under  date  of  December 
14,  1897,  John  M.  Smith  informed  the  executor,  by  letter  (we 
shall  not  attempt  to  reproduce  his  spelling),  that  he  wanted  to 
sell  out  '*  so  as  to  go  some  place  that  I  can  be  with  my  family 
and  can  send  Stanley  [his  son]  to  school  as  long  as  I  hold  it 
I  can't  be  satisfied  away  from  it  and  I  don't  want  to  sell  out 
and  leave  the  children's  interest  in  it  I  think  the  coming  year 
will  be  the  time  to  let  go  of  the  entire  plant  you  can  at  the  next 
term  get  a  permit  to  sell  Wills  interest  at  any  time  that  we  can 
get  a  fair  value  for  it."  He  also  declared  that  if  he  were  young 
he  would  not  care  to  sell.  The  executor  thereupon,  on  January 
24,  1898,  obtained  from  the  district  court  an  order  to  sell  the 
property  for  $75,000,  which  was  $13,525  more  than  its  appraised 
valuation.  There  is  no  indication  in  this  transaction  that  the 
executor  had  any  notion  of  selling  the  property  for  less  than  it 
was  worth,  or,  indeed,  that  he  intended  to  sell  it  to  John  M. 
Smith.  On  March  19,  1898,  John  M.  Smith  asked  the  executor 
to  name  the  least  price  he  would  accept  for  the  children's  stock, 
saying  he  understood  the  latter  had  authority  to  sell  for  $75,000 
but  that  he  thought  they  could  do  better  than  that  and  get  them 
$80,000  or  $85,000  clear.  Bearing  in  mind  that  John  M.  Smith 
held  his  stock  at  a  higher  valuation  than  did  the  executor  that 
of  the  children,  it  is  not  unreasonable  to  conclude  that  he  acted 
in  good  faith  in  naming  a  minimum  price  so  that  the  former 
might  have  a  ** margin  to  work  on."  On  March  25,  1898,  the 
executor  expressed  a  reluctance  to  *'see  a  sale  go  by"  and  indi- 
cated a  willingness  to  take  $85,000  for  the  interest  of  the  estate. 
He  said:  **I  want  to  do  what  is  fair  by  the  estate  and  also  by 
you.  I  want  to  see  a  sale  go  through  in  some  shape,  but  at  the 
same  time  I  want  to  do  the  best  I  can  for  the  estate."  It  does 
not  seem  possible  that  these  men  would  take  the  troul)le  to  ex- 
press such  sentiments  in  private  correspondence  if  they  were 
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engaged  in  a  conspiracy  to  defraud  their  minor  relatives.  On 
July  2,  1898,  John  M.  Smith  very  frankly  told  the  executor  that 
their  judgments  differed  as  to  the  value  of  the  property,  and 
that  he  would  not  be  satisfied  with  the  same  amount  received  by 
the  estate.  He  then  attempted  to  induce  the  executor  to  take 
less  than  $85,000.  In  our  opinion  these  negotiations  disclose  no 
concert  of  action  or  meeting  of  minds  between  these  two  men. 
On  December  30,  1898,  Henry  Neill  made  a  cash  offer  of  $80,000 
for  the  stock  of  the  estate.  On  the  next  day  the  executor  in- 
formed his  uncle,  by  letter,  of  this  offer.  In  the  course  of  the 
letter  he  said:  **I  am  very  anxious  to  do  something  with  the 
property  as  I  feel  that  the  estate  is  going  to  lose  money  by  hold- 
ing it.  If  you  will  make  me  a  cash  offer  of  $85,000  you  can 
have  the  property.  I  told  Neill  I  would  not  make  such  an  offer. 
McNaught  writes  me  that  you  owe  the  company  $13,839.35.  If 
you  do  not  take  the  stock  it  would  be  your  duty  to  put  your  note 
into  the  company  for  the  amount.  Under  our  law  the  only  way 
money  can  be  drawn  out  of  a  company  by  a  stockholder  is  by 
declaring  so  much  dividend  on  each  share  of  stock.  I  do  not 
make  the  suggestion  to  hurt  your  feelings,  but  you  know  your- 
self that  such  large  transaction  should  not  be  carried  on  in  such 
a  loose  way."  It  is  suggested  by  the  appellant  that  the  expres- 
sion, ''I  told  Neill  I  would  not  make  such  an  offer,"  discloses 
Bome  secret  understanding  between  the  nephew  and  uncle  at  this 
time.  We  do  not  know  exactly  what  was  intended  by  N.  B. 
Smith,  but  it  is  fair  to  presume  that  if  he  got  his  price, — what 
he  thought  the  property  of  the  estate  was  actually  worth, — ^he 
would  naturally  prefer  a  relative  to  a  stranger  as  a  purchaser, 
provided  the  former  wanted  to  buy.  Or  it  may  be  said  that  the 
only  meaning  of  the  words  was  that  the  executor  told  Neill  he 
would  not  give  him  an  option  on  the  estate's  holdings.  If  Neill 
had  offered  more  than  $85,000  it  might  be  contended  that  the 
executor  was  willing  to  sell  to  his  uncle  at  a  lesser  price,  but 
there  is  not  any  testimony  to  justify  such  a  conclusion.  It  will 
be  observed,  also,  that  in  the  letter  the  executor  respectfully, 
but  firmly,  called  upon  his  uncle  to  pay  his  indebtedness  to  the 
company,  which  is  altogether  at  variance  with  the  idea  that  they 
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were  conspiring  to  defraud  the  children.  Note,  also,  that  at 
this  time  John  M.  Smith  was  endeavoring  to  obtain  an  option 
BO  that  he  might  dispose  of  the  whole  property  to  some  third 
person,  and  also  that  the  price  of  $85,000  had  been  fixed  manj 
months  prior  to  the  offer  of  Neill. 

What  relation  did  John  M.  Smith  and  Napoleon  B.  Smith 
bear  to  the  Union  Bank  &  Trust  Company  and  Mr.  Ramsey,  its 
president,  at  this  time?  Substantially  none,  so  far  as  the  rec- 
ord shows,  save  that  John  M.  Smith  was  very  friendly  with 
Henry  Klein,  the  vice-president  of  the  bank.  The  first  account 
opened  with  the  bank  was  on  April  11,  1898,  by  the  Smith  Bros. 
Sheep  Company  depositing  $2,000.  John  M.  Smith's  account 
was  opened  April  27,  1899,  by  a  deposit  of  $75,000.  Yet  on 
January  14,  1899,  we  find  John  M.  Smith  openly  and  frankly 
informing  Mr.  Ramsey  in  a  letter,  that  he  was  about  to  buy  the 
estate's  interest  in  the  stock  of  the  sheep  company  and  asking 
if  the  bank  would  loan  $90,000  on  the  entire  stock.  This  letter 
also  indicates  that  at  that  time  he  had  a  mind  to  sell  the  entire 
property  at  the  first  opportunity  and  thought  he  could  make  a 
sale  in  four  or  five  months.  On  January  16,  1898,  John  M. 
Smith  wrote  to  the  executor  saying  that  he  had  wired  an  accept- 
ance of  his  offer  to  take  $85,000  for  the  stock  belonging  to  the 
estate,  stating  also,  ''If  Miles  makes  a  raise  I  will  pay  you  the 
$90,000  that  you  ask  you  of  course  would  put  it  in  government 
bonds  if  you  had  it  now  to  make  things  safe  and  you  be  abso- 
lutely safe  I  will  give  you  all  of  the  sheep  company  stock  to  hold 
as  security  and  I  will  pay  the  same  interest  that  you  would  get 
on  government  bonds  and  pay  you  3  times  per  year  until  I  can 
sell  out  to  advantage  then  you  will  be  safe  and  if  any  one  is 
loser  it  will  be  me  and  I  am  willing  to  take  the  chances  there 
never  will  be  a  time  but  what  the  whole  business  will  be  the  best 
of  security  for  that  amount  but  I  don't  intend  to  hold  it  veiy 
long  at  any  time  that  I  can  make  a  good  sale  I  will  pay  off  your 
$85,000.  I  think  this  the  best  way  for  us  to  close  up  business 
you  can  get  up  the  papers  so  you  are  safe  and  at  the  same  time 
give  me  a  chance  to  handle  myself  to  advantage  if  Miles  fails 
did  have  to  pay  taxes  I  will  agree  to  pay  it  for  you  so  it 
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will  leave  it  just  the  same  as  govemment  bonds  I  could  borrow 
the  money  of  the  bank  at  Helena  by  giving  the  same  security 
but  I  would  sooner  deal  with  you  and  you  are  just  as  safe  as 
though  you  had  government  bonds."  To  this  letter  N.  B.  Smith 
replied  on  January  16:  ''I  want  a  clear  understanding  with  you 
80  that  there  may  be  no  hereafter  in  the  matter.  It  is  under- 
stood that  I  am  to  get  $85,000  for  the  stock  and  the  estate  is  to 
have  that  and  not  owe  the  company  anything.  You  had  better 
pay  a  portion  down.''  On  January  22  John  M.  Smith  inquired, 
by  letter,  how  much  the  executor  wanted  him  to  pay  down  and 
what  interest  he  would  want  on  the  balance.  He  also  said  that 
in  his  judgment  it  would  not  take  longer  than  May  the  first  to 
make  ''some  turn  so  I  will  get  the  balance  for  you."  On  Janu- 
ary 21  John  M.  Smith  was  informed  by  Mr.  Ramsey  that  he 
could  borrow  $90,000  at  9%  interest.  On  January  24  the  execu- 
tor wrote  to  his  uncle  in  part  as  follows :  ''I  cannot  sell  the  way 
you  indicated.  The  only  way  I  can  sell  is  for  cash  down.  If 
you  are  appointed  guardian  of  the  children  then  I  could  turn 
the  money  over  to  you.  As  I  told  you  all  the  time  I  have  no 
right  to  sell  on  credit.""  But  on  Januaiy  20  the  executor 
wrote  the  so-called  **lost  letter,"  which  is  thought  by  the  appel- 
lant to  have  mapped  out  a  fraudulent  scheme  to  defraud  him 
and  his  sisters.  It  really  makes  very  little  difference  who  first 
proposed  the  plan.  There  does  not  appear  to  have  been  any- 
thing secret  about  it.  John  M.  Smith  sent  the  "lost"  letter  to 
Bamsey,  who  read  and  returned  it.  On  January  27th  John  M. 
Smith  wrote  to  the  executor:  **I  think  your  plan  good.  I  will 
take  steps  to  get  the  ten  thousand  down  payment  and  we  will 
proceed  to  business  at  once.  I  will  write  to  the  bank  and 
arrange  for  the  money  if  you  have  me  appointed  guardian  for 
the  children  as  soon  as  I  sell  out  I  want  to  invest  in  government 
bonds  all  their  money  and  also  my  own  as  I  don't  intend  to  try 
to  do  any  business  after  I  sell  out  and  I  fully  intend  to  let  go 
this  spring  I  think  your  suggestion  a  good  one.  I  think  I 
should  have  the  children  come  out  here  the  schools  is  first  class 
and  the  climate  is  good  also  good  society." 

45  Mont. — 87 
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It  would  serve  no  useful  purpose  to  again  quote  any  substan- 
tial portion  of  the  correspondence.  It  is  very  clear  to  us  (1) 
that  neither  John  M.  Smith  nor  Napoleon  B.  Smith'  ever  had 
any  intention  or  design  to  defraud  the  children  or  to  gain  any 
advantage  over  them.  Indeed,  in  our  opinion,  all  of  their  cor- 
respondence and  actions  indicate  a  most  praiseworthy  solicitude 
for  their  material  welfare.  (2)  The  property  was  sold  for  its 
full  market  value  and  the  children  suffered  no  detriment  whatso- 
ever on  account  of  the  sale.  We  believe  that  both  John  JUL 
Smith  and  Napoleon  B.  Smith  acted  with  the  utmost  good  faith 
in  the  premises,  that  they  exercised  sound  judgment  as  to  the 
affairs  of  the  children,  and  constantly  had  in  mind  the  fact  that 
they  were  dealing  with  a  trust  estate  and  ought  not  to  jeopardize 
it  by  taking  any  chances  of  its  being  diminished  or  lost  while  in 
their  care.  With  this  in  mind  it  naturally  occurred  to  them  that 
an  investment  in  government  bonds  was  perhaps  the  safest  that 
could  be  made.  At  least  they  appear  to  have  had  such  an  ulti- 
mate investment  constantly  in  mind.  (3)  We  think  it  equally 
clear  that  neither  of  these  parties  at  any  time  pending  negotia- 
tions for  the  sale,  or  at  the  time  of  the  sale,  had  any  idea  that 
John  M.  Smith  should  buy  the  property  as  a  speculation  or  as  a 
permanent  investment.  We  cannot  read  their  correspondence 
or  contemplate  their  actions  and  hold  the  opinion  that  either  of 
them  ever  entertained  any  other  notion  than  that  John  M.  Smith, 
after  becoming  sole  owner,  should  dispose  of  the  entire  plant  at 
the  earliest  opportunity,  and,  •  if  possible,  within  a  very  few 
months  after  the  sale.  We  think  the  correspondence  shows, 
also,  that  they  were  dealing  with  each  other  at  arm's-length,  and 
we  find  no  evidence  that  N.  B.  Smith  was  dominated  by  his  uncle 
or  influenced  by  him  to  do  any  act  inimical  to  the  interests  of 
the  children.  It  is  very  easy  to  select  a  fragment  of  one  letter 
here,  and  another  there,  and  by  patching  them  together  draw  a 
partisan  conclusion,  altogether  variant  from  the  intentions  and 
sentiments  of  the  writers.  We  do  not  think  that  any  of  the 
main  deductions  of  fact  drawn  by  the  appellant  are  justified  in 
the  evidence.  We  are  also  of  opinion  that  John  M.  Smith's 
frank  and  repeated  assertion  that  in  his  judgment  the  property 


45  Mont.]  Smith  v.  Smith  bt  au  579 

was  of  greater  value  than  that  at  which  the  executor  estimated 
it,  in  itself  shows  fi^d  faith  on  his  part.  (4)  Neither  have  we 
any  doubt  that  John  M.  Smith  was  honestly  of  the  opinion  that, 
considering  the  large  undertaking  he  would  be  required  to  give, 
and  which  he  eventually  did  give,  for  the  faithful  performance 
of  his  duties  as  guardian,  together  with  his  individual  responsi- 
bility, and  the  further  fact  that  the  entire  property  would  be 
speedily  disposed  of  and  the  proceeds  invested  in  government 
bonds,  it  was  a  perfectly  legitimate  transaction  to  employ  the 
guardianship  funds  temporarily  to  take  up  the  indebtedness 
to  the  Union  Bank  &  Trust  Company  and  thus  avoid  the  pay- 
ment of  so  large  a  rate  of  interest  as  nine  per  cent  per  annum 
on  the  sum  of  over  $80,000.  He  testified  that  he  thought  he 
had  a  right  to  turn  in  the  certificates  in  payment  of  his  notes 
because  he  had  given  security ;  that  he  understood  he  was  using 
money  that  was  turned  over  to  him  as  guardian  but  thought  he 
had  a  right  to  do  so,  as  he  had  given  security,  because  "it  was 
the  same  as  though  it  was  in  my  possession."  He  very  frankly 
stated  that  he  might  have  made  a  mistake  but  that  he  did  not  do 
80  with  intent  to  defraud  anyone  and  if  he  had  wronged  anybody 
he  was  willing  to  make  it  right.  He  said  he  thought  it  was  just 
the  same  as  if  he  put  it  in  government  bonds  if  he  paid  the 
interest.  We  cannot  believe  that  this  old  man  was  engaged  in 
a  fraudulent  conspiracy  to  defraud  his  brother's  orphan  children. 
Moreover,  the  facts  show  that  they  have  not  been  defrauded. 
Their  property  was  sold  to  the  only  purchaser  who  could  be 
found  who  was  willing  to  give  as  much  as  $85,000,  the  full  value 
thereof ;  and  that  sum,  after  deducting  expenses  of  administra- 
tion, has  been  fully  paid  to  them.  It  may  be  that  upon  settle- 
ment of  the  guardian's  accounts  he  should  have  been  required 
to  pay  a  greater  rate  of  interest  and  for  a  longer  period  of  time, 
than  was  actually  required  of  him,  but  that  question  is  not  be- 
fore us ;  and  even  if  it  should  be  answered  in  the  affirmative,  the 
fact  cannot  by  relation  characterize  as  fraudulent  and  void 
prior  transactions  which  were  in  themselves  honest  and  free 
from  actual  fraud. 
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But  it  is  contended  that  the  plan  adopted  by  John  M.  Smith 
of  usiDg  guardianship  funds  to  take  up  his  personal  indel^tedness 
to  the  bank  was  fraudulent  and  void  as  a  matter  of  law.  In 
this  connection  it  may  be  well  to  note  that  aside  from  the  ques- 
tion of  the  rate  of  interest  that  should  have  been  exacted  from 
John  M.  Smith  as  guardian,  the  equities  of  the  case  are  all  with 
the  respondents.  The  appellant  is  attempting,  in  a  court  of 
equity,  to  overturn  and  set  aside  a  purchase  of  property  sold  in 
good  faith,  for  its  full  value,  every  dollar  of  which  has  been 
accounted  for,  because,  as  he  claims,  his  guardian  used  his  money 
for  a  short  time,  in  order  to  effect  the  purchase.  In  fact,  this 
consideration  is  of  no  moment  whatsoever,  so  far  as  the  result 
to  the  appellant  is  concerned.  Not  any  of  his  property  was  em- 
bezzled or  withheld.  All  of  it  was  duly  and  regularly  accounted 
for  when  he  became  of  age,  and  turned  over  to  him.  During  the 
latter  years  of  his  minority  he  took  no  chances  of  the  sheep  in- 
dustry being  affected  by  adverse  legislation;  he  was  fully  pro- 
tected from  loss ;  if  John  M.  Smith  had  continued  to  pay  interest 
on  the  amounts  temporarily  borrowed  from  the  bank  and  had 
allowed  the  guardianship  funds  to  lie  idle,  or  if  he  had  sold  out 
the  entire  holdings  of  the  sheep  company,  as  contemplated,  the 
result  to  the  appellant  would  have  been  exactly  the  same  as  that 
brought  about  by  the  course  of  procedure  actually  adopted.  If 
the  appellant  had  been  defrauded  in  fact,  or  if  he  had  lost  any- 
thing by  reason  of  the  methods  pursued  by  his  guardian,  he 
would  be  in  an  altogether  different  situation ;  but  such  is  not  the 
case. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that  in 
the  circumstances  disclosed  by  the  record,  John  M.  Smith  was 
[2]  guilty  of  larceny  under  the  provisions  of  section  8656, 
Bevised  Codes,  which  are  as  follows:  ''Every  person  acting 
as  •  •  •  guardian  •  •  •  who  secretes,  withholds  or 
otherwise  appropriates  to  his  own  use  •  •  •  any  money 
•  ••  in  his  possession  or  custody,  by  virtue  of  his  office, 
employment  or  appointment,  is  guilty  of  larceny."  This  section 
has  no  bearing  upon  the  case  disclosed  by  the  record.  Smith 
did  not  secrete  or  withhold  the  money  of  his  wards.    They  were 
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in  nowise  ag^ieved  by  his  method  of  procedure.  Even  if  we 
assume  that  he  was  not  justified  in  using  the  funds  as  he  did,  and 
that  he  thereby  technically  appropriated  them  to  his  own  use, 
yet  we  must  look  to  the  ultimate  result  of  his  actions  in  order 
to  correctly  judge  of  the  effect  thereof  upon  the  instant  contro- 
versy. It  is  impossible  for  us  to  believe  that  a  guardian  who 
had  given  ample  security  to  account  for  all  funds  coming  into 
his  hands,  who  was  personally  able  to  raise  the  amount  thereof 
on  demand,  who  sincerely  believed  that  he  was  acting  legally 
and  for  the  best  interests  of  his  wards,  and  who  did,  in  fact, 
fully  account  for  all  moneys  paid  over  to  him,  should  or  could 
be  adjudged  gruilty  of  a  heinous  crime  in  a  subsequent  suit  by 
one  who  has  not  lost  or  suffered  by  his  conduct. 

The  particular  infirmity  in  the  case  of  the  plaintiff  is  that  he 
is  attempting  to  avoid  the  sale  for  a  purely  technical  reason;  a 
reason  based  in  facts  arising  after  the  sale  was  complete,  and 
which  had  no  effect  whatsoever  upon  the  sale  itself.  It  is  claimed 
that  this  may  be  done  because  the  whole  course  of  action  was 
fraudulent  and  therefore  void;  that  the  subsequent  use  of  his 
money,  pursuant  to  a  prior  design  to  so  employ  it,  vitiated  the 
sale  theretofore  made.  But  his  premises  are  defective.  Not 
any  fraud  in  fact  was  contemplated  or  practiced  in  any  part  of 
the  proceedings ;  at  most  a  mistake  was  made  by  the  guardian  as 
to  his  right  to  so  use  the  money;  and  a  technical  violation  of 
duty  on  his  part  may  not  now  be  employed  to  overturn  a  trans- 
action otherwise  regular  and  legal,  by  which  no  one  had  suffered 
any  injury. 

Two  very  elaborate  and  able  briefs  have  been  submitted  by 
counsel  for  the  appellant.  Numerous  decided  cases  are  therein 
cited,  all  of  which  we  have  examined  with  painstaking  care,  but 
not  any  of  which,  in  our  judgment,  deal  with  the  exact  question 
here  involved.  It  is  contended  that  equity  must  frown  upon 
such  a  proceeding  as  that  disclosed  by  this  record,  because  it  has 
a  tendency  to  **  despoil  the  weak  wards  of  chancery,  even  though 
in  the  individual  case  it  may  have  been  entered  upon  with  the 
most  praiseworthy  motives  and  a  fair  and  even  liberal  considera- 
tion for  the  property  was  paid."    But  we  conceive  that  a  court 
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of  equity,  while  constantly  bearing  in  mind  the  beneficent  funda- 
mental principles  of  its  jurisprudence,  should  carefully  and 
conscientiously  examine  and  decide  each  case  upon  the  particu- 
lar facts  therein  disclosed,  with  a  view  to  doing  substantial  jus< 
tice  by  the  immediate  litigants,  lest  in  applying  a  hard-and-fast 
rule  to  all  cases  alike,  injustice  may  be  done  to  the  parties  then 
claiming  the  attention  of  the  court.  We  find  no  occasion  to  un- 
duly lengthen  this  opinion  by  a  review  of  the  cases  cited. 

In  addition  to  the  basic  question  heretofore  considered,  several 
technical  points  of  law  are  advanced  in  behalf  of  the  appellant 
and  elaborately  argued.  Some  of  them  are  incidentally  disposed 
of  by  what  has  already  been  said;  the  others  have  no  merit,  in 
our  judgment.    The  facts  of  the  case  are  against  the  appellant 

The  judgment  and  order  are  affirmed. 

A.ffimied, 

Mb.  Chief  Jubtigb  Bbantly  and  Mb.  Justigb  Hollowat 
concur. 

Petition  for  rehearing  pending. 


STATE,  Appellant,  v.  BABBY,  Bbspomdent. 

(No.  3,151.) 
(Submitted  June  10,  1912.    Decided  June  15,  1912.) 

[124  Pac.  774.] 

Criminal  Law — Prosecviian  in  Name  of  State — Infarmatunh^ 

Sufficiency. 

1.  WhUe  under  section  27,  Article  YIII  of  the  Constitution  aU  prose- 
cutions must  be  conducted  in  the  name  and  hj  the  authority  of  the 
state,  an  information  is  not  defective  merely  because  it  does  not  eon- 
tain  a  formal,  specific  allegation  that  it  ivas  presented  in  its  name 
and  by  its  authority;  where  the  record  shows  that  the  prosecution  was 
so  instituted  and  conducted,  the  requirement  of  the  Constitution  is 
met 

Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 
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Q.  W.  Barry  was  charged  with  crime,  and,  from  an  order 
directing  a  verdict  for  him  on  the  ground  of  the  insufficiency  of 
the  information,  the  state  appeals.    Reversed. 

Cause  submitted  on  brief  of  counsel  for  appellant. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  fl". 
Poorman,  Assistant  Attorney  General,  for  Appellant. 

No  appearance  on  behalf  of  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  charged  with  the  crime  of  assault  in  the 
second  degree.  The  information  is  formally  entitled  in  the 
proper  court,  and  reads  as  follow:  "The  State  of  Montana* 
Plaintiff,  v.  G.  W.  Barry,  Defendant.  In  the  district  court  -of 
the  Thirteenth  judicial  district  of  the  state  of  Montana,  in  and 
for  the  county  of  Carbon,  on  this  6th  day  of  November,  1911,  in 
the  name  and  on  behalf  of  the  state  of  Montana,  G.  W.  Barry 
is  accused  by  P.  E.  Allen,  the  duly  elected,  qualified,  and  acting 
county  attorney  of  Carbon  county,  Montana,  by  this  information 
with  the  crime  of  assault  in  the  second  degree,  committed  as  fol- 
lows, to- wit :  That  at  the  county  of  Carbon,  state  of  Montana,  on 
or  about  the  17th  day  of  July,  1911,  and  before  the  filing  of  this 
information  [describing  the  circumstances  of  the  assault],  con- 
trary to  the  form,  force,  and  effect  of  the  statutes  in  such  cases 
made  and  provided  and  against  the  peace  and  dignity  of  the 
state  of  Montana."  At  the  dose  of  the  evidence  in  the  case  the 
court,  on  motion  of  defendant,  directed  a  verdict  in  his  favor  on 
the  ground  that  the  information  is  defective,  in  that  it  is  not 
alleged  therein  that  it  is  presented  '^in  the  name  and  by  the 
authority  of  the  state  of  Montana."  The  appeal  is  by  the  state, 
and  the  only  question  presented  is  whether  the  information  is 
sufficient. 

The  Constitution  declares:  ''The  style  of  all  process  shall 
be  'The  State  of  Montana,'  and  all  prosecutions  shall  be  con- 
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ducted  in  the  name  and  by  the  authority  of  the  same."  (Const., 
Art  VIII,  sec.  27.)  While  the  provision  is  mandatory,  it 
by  no  means  follows  that  an  indictment  or  information  is  de- 
fective if  it  does  not  contain  a  formal  specific  allegation  that  it 
is  presented  in  the  name  and  by  the  authority  of  the  state.  The 
provision  embodies  both  a  command  to  the  courts  that  they  stall 
not  entertain  a  prosecution  of  a  citizen  by  any  authority  other 
than  that  of  the  state,  acting  through  the  officers  provided  for 
that  purpose,  and  also  a  guaranty  to  the  citizen  that  he  shall  not 
be  held  to  answer  by  any  other  authority. 

The  constitutions  of  several  of  the  states  of  the  Union  contain 
provisions  similar  to  that  found  in  our  own.  It  is  held  generally 
that  the  requirement  is  complied  with  if  it  appears  from  the 
record  that  the  prosecution  is  conducted  in  the  name  of  the  state 
and  by  its  authority.  {State  v.  Russell,  2  La.  Ann.  604;  Greeson 
V.  State,  5  How.  (Miss.)  33;  Home  v.  State,  37  Ga.  80,  92  Am. 
Dec.  49 ;  Savage  v.  State,  18  Fla.  909 ;  State  v.  Blakely,  83  Mo. 
359;  State  v.  Delue,  2  Finn.  (Wis.)  204;  Holt  v.  State,  47  Ark. 
196,  1  S.  W.  61 ;  People  v.  Bennett,  37  N.  Y.  117,  93  Am.  Dee. 
551* ;  State  v.  Thompson,  4  S.  D.  95,  55  N.  W.  725;  Wharton's 
Criminal  Pleading  and  Practice,  8th  ed.,  92.)  In  Savage  v. 
State,  supra,  it  is  said:  '*The  Constitution  says  all  prosecutions 
shall  be  conducted  in  the  name  and  by  the  authority  of  the  state. 
It  is  not  required  that  the  indictment  on  its  face  shall  say  in 
words  that  it  is  'prosecuted  in  the  name  and  by  the  authority' 
of  the  state.  It  merely  directs  that  the  state  in  its  name  and  by 
its  authority  shall  prosecute,  and  that  no  other  name  or  any 
other  authority  shall  control  the  prosecution.  It  is  sufficient  that 
the  court  shall  recognize  the  state  and  its  authority,  and  no  other 
party  or  authority  in  such  prosecutions,  and  that  the  proceedings 
are  so  conducted  and  the  records  show  it." 

The  information  in  this  ease  meets  the  requirement  of  section 
[1]  9156  of  the  Revised  Codes.  It  is  entitled  in  the  proper 
court ;  it  is  subscribed  by  the  county  attorney  of  the  county ;  it 
contains  the  name  of  the  defendant ;  it  alleges  that  the  offense  was 
committed  within  the  jurisdiction  of  the  court  at  a  time  prior  to 
the  date  on  which  it  was  filed.    It  is  also  in  the  form  prescribed  1^ 
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section  9148,  in  that  it  is  entitled,  ''The  State  of  Montana  v.  G. 
W.  Barry,"  and  concludes,  "contrary  to  the  form,  force  and  effect 
of  the  statute  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state,"  and  is  signed  oflScially  by  the  offi- 
cer whose  duty  it  is  under  the  statute  (Rev.  Codes,  sec.  3052), 
enacted  in  pursuance  of  the  Constitution  (Art.  VIII,  sec.  19),  to 
prosecute  offenses  against  the  state.  Moreover,  it  is  alleged  that 
the  defendant  is  accused  ''in  the  name  and  on  behalf  of  the  state 
of  Montana. "  We  are  of  opinion  that  it  sufficiently  appears  from 
it  that  the  prosecution  was  instituted  and  conducted  in  the  name 
of  the  state  and  by  its  authority. 

No  brief  has  been  presented  on  behalf  of  defendant;  but  we 
gather  from  the  record  that  the  trial  judge  based  his  ruling  upon 
the  case  of  Independent  Pub.  Co,  v.  Lewis  and  Clarke  County, 
30  Mont.  83,  75  Pac.  860.  The  case  is  not  in  point.  The  ques- 
tion before  the  court  was  whether  the  attorney  general  of  the 
state  could  lawfully  charge  a  county  in  which  a  defendant  had 
been  convicted  upon  a  criminal  charge  with  the  expense  of  print- 
ing a  brief  on  behalf  of  the  state  on  appeal  to  this  court.  It  was 
held  that  he  had  no  such  authority. 

The  action  of  the  district  court  was  erroneous.  The  order  is 
accordingly  reversed. 

Beversed.   ' 

Mb.  Justicb  Smith  and  Mb.  Justiob  Holloway  concur. 


MANSUB  ET  AL.,  Appellants,  v.  CITY  OF  POLSON  bt  al.. 

Respondents. 

(No.  3,186.) 
(Submitted  June  10,  1912.     Decided  June  17,  1912.) 

[125  Pac.  1002.] 

Cities  and  Towns — Special  Improvements — Resolution — Suffl- 
ciency — Changing  Nature  of  Improvement — Burden  of  Proof 
— Assessments — Proper  Bute. 

Cities  and   Towna — Special   Improvements — ^Resolution — Sufficiency. 

1.  Under  section  3397,  Bevi^ed  Codes,  requiring  the  city  council  to 
state,  inter  dliat  in  a  resolution  looking  to  the  creation  of  a  tpeciAl  im- 
provement district,  the  "character  of  the  improvement,"  a  resolution 
which  contained  a  reasonably  comprehensive  notice  of  the  improvfiment 
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in  eontemplation  was  suffieient,  a  detailed  description  of  tlie  work  to 

be  done  being  unneceBsary. 

Same — Changing  Nature  of  Improvement — Power  of  CouneiL 

2.  While  a  citj  council  maj  not  so  change  the  nature  of  a  special 
street  improvement  set  forth  in  the  resolution  provided  for  bj  section 
3397,  Revised  Codes,  as  to  be  materially  and  substantially  different 
from  that  authorized  and  the  cost  of  the  same  increased  in  proportion, 
work  which  substantially  follows  that  outlined  in  the  resolution,  though 
omitting  one  feature  of  the  contemplated  improvement,  is  not  open 
to  complaint  in  this  respect. 

Same — Burden  of  Proof. 

3.  One  who  charges  that  a  contemplated  municipal  improvement  has 
been  materially  and  substantially  changed  by  the  citv  council  from 
the  original  plan  as  evidenced  by  the  resolution  authorizing  it,  has  the 
burden  of  proving  the  materiality  of  the  change. 

Same — Assessments — ^"Superficial  Area"  Rule — ^Legality. 

4.  Held,  under  McMillan  v.  City  of  Butte,  30  Mont.  220,  76  Pac.  203, 
that  a  resolution  providing  that  the  cost  of  a  special  street  improve- 
ment, comprising  principal  as  well  as  side  streets,  should  be  paid  for 
by  the  levy  of  an  assessment  based  upon  the  "superficial  area"  rule  pre- 
scribed by  section  3396,  Revised  Codes,  was  not  void  as  inequitable,  in 
that  under  it  owners  of  inside  lots  were  required  to  bear  the  same  pro- 
portion of  expense  as  owners  of  comer  lots  of  the  same  area,  although 
the  benefits  to  accrue  to  the  former  are  disproportionate  to  those  re- 
ceived by  the  latter. 

Appeal  from  District  Court,  Flathead  County;  J.  E.  Erickson, 
Judge, 

Action  by  C.  M.  Mansur  and  others  against  the  City  of 
Poison  and  others  from  entering  into  a  contract  or  accepting 
any  bid  for  the  construction  of  certain  street  improvements. 
From  an  order  dissolving  a  temporary  restraining  order  plain- 
tiffs appeal.  Affirmed,  Mb.  Chief  Justice  Brantlt  dissent- 
ing. 

Mr.  J.  B,  Densmore,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Section  3397  of  the  Revised  Codes  of  the  state  of  Montana 
authorizing  the  creation  of  special  improvement  districts  states 
that  when  it  is  desired  to  create  special  improvement  districts 
for  the  purposes  of  **  •  •  •  constructing  sidewalks,  sewers 
and  gutters  in  any  street,  and  council  shall,  among  other  things, 
in  the  resolution  of  intention,  state  the  character  of  the  improve- 
ments." This  section  contemplates  a  description  of  the  walks  in 
as  great  detail  as  the  description  of  the  sewers.    A  general  state- 
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ment  that  concrete  walks  will  be  built  is  insufficient.  (City  of 
Geneseo  v.  Brown,  250  111.  165,  95  N.  E.  172 ;  Cass  v.  People,  166 
ni.  126,  46  N.  E.  729 ;  People  v.  Hurford,  167  111.  226,  47  N.  E. 
368 ;  Sanger  v.  City  of  Chicago,  169  111.  286,  48  N.  B.  309 ;  Wet- 
more  V.  City  of  Chicago,  206  111.  367,  69  N.  E.  234;  Lambert  v. 
Cummings,  2  Cal.  App.  642,  84  Pac.  266 ;  Fay  v.  Seed,  128  Cal. 
857,  60  Pac.  927.) 

The  California  Code  states  that  the  council  shall  pass  a  reso- 
lution of  intention  'describing  the  work."  The  Montana  Code 
states  that  the  council  shall  ''state  the  character  of  the  improve- 
ments." The  intent  of  the  legislature  in  both  states  is  appar- 
ently identical :  that  the  council  shall  inform  the  property  owner 
in  an  intelligent  manner  of  what  they  propose  to  do  at  his  ex- 
pense. The  California  court  in  Lambert  v.  Cummings,  supra, 
said :  "The  owner  has  a  right  to  know  by  the  resolution  of  inten- 
tion the  nature  of  the  work,  so  that  he,  in  common  with  other 
owners,  may  determine  whether  or  not  he  will  favor  the  contem- 
plated improvement  or  file  objections  thereto." 

The  resolution  of  intention  is  a  contract.  The  council  offers 
to  do  certain  work  at  the  expense  of  the  property  owners  and 
asks  their  consent  thereto.  After  this  consent  has  been  obtained 
the  council  have  no  right  to  alter  the  terms  of  the  contract  with- 
out the  consent  of  the  other  party;  their  action  in  so  doing 
renders  the  entire  contract  void.  {McBean  v.  Bedick,  96  Cal. 
191,  31  Pac.  7.) 

The  record  in  this  case  discloses  that  the  council  subse- 
quent to  the  final  passage  of  the  resolution  altered  and  changed 
the  contract  by  eliminating  from  the  proposed  work  to  be  done 
the  most  important  and  material  part  of  the  street  improvement 
— the  graveling  of  the  streets  in  this  district.  It  cannot  be  pre- 
sumed that  the  council  at  any  time  intends  to  do  the  work  elimin- 
ated for  the  reason  that  they  have  deliberately  repudiated  that 
part  of  their  contract.  The  proceedings  thereafter  are  absolutely 
void  upon  the  fundamental  principles  of  the  law  of  contracts. 
The  present  case  is  directly  in  point  with  McBean  v.  Redick, 
above  cited. 
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The  record  discloses  the  fact  that  the  comer  lots  in  the  pro- 
posed improvement  district  improved  on  two  sides  wiU  bear  the 
expense  at  the  rate  of  approximately  sixty-six  cents  per  foot  as 
compared  with  the  expense  borne  by  the  inside  lots  of  more  than 
four  dollars  and  fifty  cents  per  foot.  The  benefits  derived  by 
the  inside  lots  are  disproportionate  to  those  received  by  the  other 
parcels  or  tracts  in  the  district.  It  is  not  urged  that  the  plan 
provided  by  the  Code  is  wrong ;  but  that  the  city  council  has  in 
this  case  included  the  side  streets,  thus  forcing  the  inside  lot 
owner  to  pay  for  the  additional  improvement  to  the  already 
more  valuable  comer  lots ;  that  it  has  applied  to  the  law  a  scheme 
of  improvement  which  the  law  did  not  contemplate  and  which 
is  therefore  void.  The  legislature  intended  that  all  property  in 
the  district  should  be  equally  benefited,  and  for  that  reason  has 
provided  the  area  plan  and  also  the  frontage  plan;  it  is  incon- 
ceivable that  the  legislature  would  provide  two  separate  plans 
and  permit  one  an  unjust  advantage  over  the  other. 

Appellants  rely  upon  the  decision  of  this  court  in  McMillan 
V.  Butte,  30  Mont.  220,  76  Pac.  203,  in  which  it  appeared  and 
was  so  stated  that  all  the  property  in  the  district  was  equally 
benefited.  The  facts  before  this  court  in  that  case  showed  that 
the  city  council  in  creating  the  district  had  applied  a  proper 
situation  to  the  area  plan  law.  In  the  present  case  the  council 
has  not  done  so.  The  opinion  in  the  McMillan  case  amounts  to 
a  statement  that  if  the  improvements  to  each  parcel  of  land  are 
not  equal,  the  benefits  are  not  equal,  and  therefore  unjust. 

Messrs.  Walsh  &  Nolan,  and  Mr.  D.  F.  Smith  submitted  a  brief 
in  behalf  of  Respondents.  Mr,  C,  B.  Nolan  argued  the  cause 
orally. 

The  resolution  and  the  notice,  the  subject  of  attack,  tested  by 
the  requirements  of  our  statutes,  are  immune.  Regarding  these 
matters  we  quote  as  follows  from  Hamilton  on  the  Law  of 
Special  Assessments,  section  343:  ''A  resolution  is  sufficient  if 
it  provides  that  the  improvement  shall  be  of  a  designated  char- 
acter and  contains  enough  to  constitute  the  basis  for  letting  the 
contract  without  specifying  with  particularity  or  detail  what 
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such  improvement  shall  be/'  The  supreme  court  of  Indiana  in 
the  case  of  Taber  v.  Ferguson,  109  Ind.  227,  9  N.  E.  723,  declared 
that  it  was  not  necessary  that  the  ordinance  should  contain  a 
specific  description  of  the  character  of  the  improvement ;  that  it 
was  sufficient  if  it  gave  general  directions  as  to  the  character  of 
the  improvement  directed  by  it.  (See,  also,  Page  &  Jones  on 
Taxation  by  Assessment,  sec.  831.)  A  description  of  an  im- 
provement as  a  sidewalk  upon  the  northeast  side  of  a  given 
street,  between  two  other  named  streets,  is  sufficient.  {Dyer  v. 
Woods,  166  Ind.  44,  76  N.  B.  624;  see,  also,  Shryock  v.  Hannen- 
nen,  61  Wash.  296,  112  Pac.  377 ;  McLannan  v.  Ciiy  of  Chicago, 
218  111.  62,  75  N.  E.  763 ;  Walker  v.  City  of  Chicago,  202  111.  531, 
67  N.  E.  370 ;  Muff  v.  Cameron,  134  Mo.  App.  607,  114  S.  W. 
1126,  117  S.  W.  116.) 

It  seems  that  the  improvements  will  cost  in  the  neighborhood 
of  $14,000,  and  in  the  resolution  the  estimated  cost  was  named 
as  $10,000.  The  statute  does  not  require,  from  its  very  lan- 
guage, that  the  exact  cost  should  be  specified  in  the  resolution  or 
in  the  notice.  Page  and  Jones,  discussing  this  matter,  say:  ''If 
the  statute  merely  requires  that  an  estimate  be  made,  it  has  been 
queried  whether  such  estimate  should  be  made  by  giving  the 
gross  cost  of  the  improvement  instead  of  giving  the  detailed  cost 
of  the  various  items  thereof,  but  it  has  been  finally  held  that  in 
the  absence  of  a  provision  requiring  the  detailed  estimate,  a 
gross  estimate  is  sufficient'*;  and  further  on  the  authors  say:  "It 
has  been  said  to  be  sufficient  if  the  estimate  gives  property  own- 
ers a  general  idea  of  the  cost  of  the  substantial  elements  of  the 
improvement."  Our  statute  does  not  contemplate  accuracy  in 
the  matter  of  amount.  It  simply  requires  that  in  the  notice  that 
is  published  of  the  improvement,  the  estimated  cost  of  same 
should  be  given.  In  some  states  the  law  expressly  provides  that 
the  cost  of  making  the  improveinents  shall  not  exceed  the  esti- 
mate. We  have  no  such  law."  It  is  only  necessary  in  the  public 
notice  to  state  the  estimated  cost  without  requiring  that  the  im- 
provements contemplated  shall  not  transcend  that  figure,  and 
the  difference  in  this  case  between  the  estimated  amount  and 
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the  probable  cost  as  shown  by  the  testimony  is  not  such  as 
to  render  the  proceedings  invalid.  The  same  authors  above 
referred  to,  at  section  819,  say:  "Under  most  statutes,  however, 
there  is  no  restriction  of  the  amount  of  the  final  assessment  and 
the  amount  of  the  preliminary  estimate.  Under  such  statutes 
the  estimate  is  advisory  merely."  As  bearing  on  this  question, 
we  refer  likewise  to  the  following  cases:  Auditor  Oeneral  v. 
Chase,  132  Mich.  630,  94  N.  W.  179 ;  McChesney  v.  City  of 
Chicago,  188  111.  423,  58  N.  E.  982. 

Evidently  the  graveling  of  the  streets  referred  to  in  the  reso- 
lution and  notice  was  omitted  from  the  specifications  as  shown 
by  the  proceedings  that  took  place  at  the  special  meeting  in 
March.  This  undoubtedly  was  a  matter  of  no  consequence,  as  at 
the  hearing  no  reference  is  made  to  it,  and  if  we  are  to  indulge 
in  any  presumption  at  all  in  reference  to  this  matter,  we  are 
justified  in  assuming  that  it  was  so  inconsequential  as  not  to 
merit  notice.  This  is  equally  true  as  to  the  conduit  pipes  for  the 
wiring  of  the  lamps.  If  these  matters  were  of  consequence,  they 
would  receive  mention  in  the  complaint  or  receive  some  consid- 
eration at  the  hearing.  Undoubtedly  they  were  of  so  little  con- 
sequence  that  they  were  ignored.  Hamilton,  discussing  this 
feature  in  his  work  on  Special  Assessments,  section  391,  says: 
"That  a  substantial  compliance  of  the  work  done  with  that  pro- 
vided for  in  the  resolution  or  ordinance  is  all  that  is  required 
and  the  fact  that  some  changes  are  made,  unless  they  are  sub- 
stantial in  character,  in  no  manner  affects  the  validity  of  the 
proceedings." 

It  is  next  contended  that  the  method  of  apportionment  of  costs 
is  unjust  and  unauthorized.  Indeed,  we  are  advised  that  this  is 
the  principal  ground  of  opposition  to  the  carrying  on  of  the 
work.  We  find,  however,  that  the  courts  hold  that  while  in- 
equalities may  arise  by  the  adoption  of  this  basis  of  apportion- 
ment, this  method  of  apportionment  is  upheld  by  the  courts. 
(28  Cyc,  p.  1157.)  We  quote  from  the  text  as  follows:  * 'Al- 
though cases  can  be  found  to  the  contrary,  it  is  generally  held 
that  an  apportionment  of  benefits  according  to  the  area  of  prop- 
erty is  valid,"  and  the  author  cites  cases  from  a  number  of  states 


45  Mont.]    Mansub  et  al.  v.  Citt  of  Polson  bt  al.  591 

to  sustain  this  doctrine.  On  this  matter  Page  and  Jones  say: 
^'By  some  statutes  it  is  provided  that  the  assessment  is  to  be 
apportioned  upon  the  probable  benefit  according  to  the  area  of 
each  tract.  Assessments  which  are  apportioned  in  this  manner 
are  very  generally  upheld,"  and  the  authors  then  cite,  in  sup- 
port of  the  text,  cases  from  almost  every  state.  Argument,  how- 
ever, on  this  feature  of  the  case  is  foreclosed  by  the  decision  in 
the  case  of  McMillan  v.  City  of  Butte,  30  Mont.  225,  76  Pac.  203. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  obtain  a  decree  declaring  a  resolution 
of  the  council  of  the  defendant  city  of  Poison,  creating  a  special 
improvement  district,  null  and  void,  and  to  enjoin  the  defend- 
ants from  entering  into  a  contract  or  accepting  any  bid  for  the 
construction  of  the  improvements  contemplated  by  the  resolu- 
tion. The  appeal  is  from  an  order  of  the  district  court  dissolv- 
ing a  temporary  restraining  order.  This  court  enjoined  the 
defendants  from  proceeding,  pending  the  appeal. 

1.  The  first  contention  of  the  appellants  is  that  the  resolution 
failed  to  sufiiciently  state  the  character  of  the  improvements  to 
be  made. 

Section  4  of  the  resolution  reads  as  follows:  "That  the 
[1]  character  of  the  improvements  to  be  made  in  said  district 
are  hereby  described  as  follows:  The  construction  of  concrete 
sidewalks  and  curbs  on  the  east  side  of  Kootenai  avenue  and  the 
east  and  west  sides  of  Third  street  within  the  boundaries  of  said 
district.  Also  the  east  side  of  block  4  and  along  the  north  side 
of  A  street  from  Kootenai  avenue  east  to  the  center  line  of  lot 
2,  block  3,  the  north  side  and  the  south  sides  of  B,  C  and  D 
streets  from  Third  avenue  to  the  alley  between  Third  street  and 
Fourth  street  along  the  west  half  of  the  south  side  of  block  19, 
and  the  east  half  of  the  south  side  of  block  20  and  along  the 
north  and  south  sides  of  B  street  from  Third  street  west  to  the 
alley  line  in  block  11.  The  construction  of  a  concrete  cross-walk 
on  the  east  side  of  Kootenai  avenue  at  A  street,  four  concrete 
cross-walks  at  the  intersection  of  B  street  and  Third  street,  four 
concrete  cross-walks  at  the  intersection  of  C  street  and  Third 
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street,  and  four  concrete  cross-walks  at  the  intersection  of  D 
street  and  Third  street,  and  one  concrete  cross-walk  on  the  north 
side  of  E  street  across  Third  street.  Also  the  grading,  surfacing 
and  graveling  of  the  roadway  of  Third  street  and  Kootenai 
avenue  and  all  of  B,  C  and  D  streets  between  Third  street  and 
the  alley  between  Third  street  and  Fourth  street  and  all  of  A 
street  within  the  boundaries  of  said  district." 

Section  3397,  Revised  Codes,  invoked  by  the  appellants,  among 
other  things  provides  that  whenever  it  is  desired  to  create  a 
special  improvement  district  for  the  purpose  of  grading,  paving, 
curbing,  macadamizing,  planting  trees,  constructing  grass  plots 
and  sowing  grass  seed  thereon,  constructing  sidewalks,  sewers 
and  gutters,  in  any  street,  avenue  or  alley,  the  council  shall  by 
resolution  designate  the  number  of  such  district,  describe  the 
boundaries  thereof,  and  state  therein  the  character  of  the  im- 
provement or  improvements  which  are  to  be  made,  an  approxi- 
mate estimate  of  the  cost  thereof  and  the  time  when  the  council 
will  hear  objections  to  its  final  adoption. 

In  the  case  of  Levy  v.  City  of  Chicago,  113  111.  650,  the  court 
said:  **The  statutes  require  the  city  council,  when  an  improve- 
ment is  to  be  made  by  special  assessment,  to  pass  an  ordinance 
specifying  the  nature,  character,  locality  and  description  of  such 
improvements."  It  was  accordingly  held  that  an  ordinance 
which  did  not  meet  the  requirements  of  the  statute  was  void. 
This  case  has  been  followed  in  City  of  Sterling  v.  Galty  117  111. 
11,  7  N.  E.  47 ;  City  of  Kankakee  v.  Fotter,  119  111.  324,  10  N.  E. 
212 ;  Otis  V.  City  of  Chicago,  161  111.  199,  43  N.  E.  715 ;  Cass  v. 
People,  166  111.  126,  46  N.  E.  729 ;  People  v.  Hurford,  167  111. 
226,  47  N.  E.  368 ;  Sanger  v.  City  of  Chicago,  169  111.  286,  48 
N.  E.  309 ;  and  City  of  Oeneseo  v.  Brown,  250  111.  165,  95  N.  E. 
172. 

In  Fay  v.  Reed,  128  Cal.  357,  60  Pac.  927,  the  court  held  that 
under  a  statute  requiring  a  city  council,  before  ordering  work 
on  a  street  improvement,  to  pass  a  resolution  of  intention  to  do 
so  ** describing  the  work,"  a  resolution  to  improve  a  street  by 
grading,  curbing  and  for  the  construction  of  **  suitable  drains 
and  inlets  at  all  intersecting  street  crossings  to  carry  the  surface 
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water  of  intersecting  streets  and  of  Market  street  into  the  main 
branch  sewer  running  along  said  Market  street/'  was  fatally 
defective,  because  it  failed  to  specify  the  number  of  drains  and 
inlets,  or  the  size  of  the  drains,  or  the  materials  of  which  they 
were  to  be  constructed,  or  the  kind  and  character  of  the  inlets. 
To  the  same  general  effect  are  the  cases  of  Orant  v.  Barber,  135 
Cal.  188,  67  Pac.  127,  and  Lambert  v.  Cummings,  2  Cal.  App. 
642,  84  Pac.  266. 

These  proceedings  are  purely  statutory.  The  only  limitation 
upon  the  power  of  the  legislature  is  that  the  property  of  the 
citizen  shall  not  be  taken  without  due  process  of  law.  An  op- 
portunity to  be  heard  must  be  afforded.  (See  Cunningham  v. 
Northwestern  Improvement  Co.,  44  Mont.  180,  119  Pac.  154.) 
The  contents  of  the  resolution,  in  so  far  as  they  relate  to  notice 
of  what  improvements  are  contemplated,  are  for  the  legislature 
to  dictate,  and  so  long  as  a  reasonably  comprehensive  notice  is 
provided  for,  the  courts  have  no  power  to  declare  it  insufficient. 
Our  statute  does  not  require  a  detailed  description  of  the  work 
to  be  done,  or  any  description,  as  such.  We  have  no  requirement 
that  the  ** nature,  locality  or  description  of  such  improvements" 
shall  be  set  forth  in  the  resolution.  All  that  is  demanded  is  that 
the  council  shall  designate  the  ** character  of  the  improvement." 
The  legislatures  of  sister  states  have  seen  fit  to  require  a  more 
detailed  description  of  the  contemplated  improvement,  and  the 
courts  of  those  states  have  very  properly  held  that  the  council 
must  comply  with  the  statutory  command.  The  fact  that  our 
lawmakers  did  not  see  fit  to  declare  that  the  resolution  must 
contain  a  description  of  the  work,  as  is  the  case  in  Illinois  and 
California,  is  good  evidence  that  the  general  character  of  the 
work  is  all  that  is  necessary  to  be  given  in  the  resolution.  We 
think  the  resolution  adopted  by  the  city  council  of  Poison  was 
sufficient  in  this  regard. 

2.  The  minutes  of  the  city  council  show  this  entry  under  date 
of  March  11,  1912:  '*Upon  motion  duly  made,  seconded  and 
[2]  carried,  the  graveling  of  the  streets  will  be  left  out  of  the 
specifications."  The  complaint  alleges  that  this  action  was 
taken  without  notice  to  the  plaintiffs  and  the  change  was  a  ma- 
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terial  one.  The  notice  to  contractors,  inviting  bids  for  the 
work,  omits  any  reference  to  graveling  the  streets.  It  is  con- 
tended on  behalf  of  the  appellants  that  the  resolution  of  the 
council  was  a  contract,  and  its  action  in  resolving  not  to  gravel 
the  streets  was  a  violation  thereof  which  rendered  it  void. 

On  general  principles,  the  resolution  being  the  sole  authority 
for  the  construction  of  a  public  improvement  to  be  paid  for  by 
special  assessment,  the  municipal  authorities  have  no  right  to 
change  the  nature,  locality  or  character  of  the  improvement  as 
set  forth  in  the  resolution.  Where  the  improvement  about  to  be 
constructed  is  materially  and  substantially  different  from  that 
authorized  by  the  resolution  and  the  cost  of  the  same  is  mate- 
rially increased,  the  courts  will  interfere.  But  a  substantial  com- 
pliance of  the  work  done  with  that  provided  for  in  the  resolution 
is  all  that  is  necessary.  (Hamilton  on  Law  of  Special  Assess- 
ments, sees.  391,  392.)  It  is  alleged  that  the  omission  to  gravel 
[3]  will  be  a  substantial  and  material  change  from  the  original 
plan  as  evidenced  by  the  resolution.  There  is  not  anything  in 
the  record,  however,  to  prove  the  allegation.  The  change  may 
be  altogether  immaterial  for  aught  we  know.  It  may  be  that 
the  condition  of  the  streets  in  question  is  such  that  but  little,  if 
any,  graveling  was  contemplated  in  the  first  instance,  and  that 
the  council  afterward  considered  the  matter  of  graveling  of  so 
little  consequence  that  it  resolved  to  omit  it  altogether.  It  was 
for  the  appellants  to  prove  the  materiality  of  the  change  in  the 
resolution  and  this  they  failed  to  do.  This  court  cannot  take 
judicial  notice  of  it.  It  is  altogether  possible,  also,  that  the 
council  may  provide  for  graveling  in  separate  specifications. 

3.  Among  other  provisions  the  resolution  contained  the 
[4]  following:  **That  to  defray  the  cost  of  said  improvements 
,  an  assessment  shall  be  levied  against  all  the  assessable  property 
within  said  district,  and  each  lot  or  parcel  of  land  within  said 
district  shall  be  assessed  for  that  part  of  the  whole  cost  which 
its  area  bears  to  the  entire  district,  exclusive  of  streets,  alleys 
and  public  places." 

It  is  finally  urged  upon  us  that  the  proceedings  of  the  council 
were  void  for  the  reason,  in  effect,  that  the  owner  of  an  inside 
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lot  will  be  obliged  to  bear  the  same  proportion  of  expense  for 
improyements  on  side  streets  adjacent  to  a  comer  lot  of  the  same 
area  as  would  the  owner  of  the  comer  lot,  and  it  is  said  that  the 
benefits  to  the  inside  lot  owner  are  disproportionate  to  those 
received  by  owners  of  other  lots  in  the  district.  Section  3396, 
Bevised  Codes,  provides  that  whenever  the  council  desires  to 
make  improvements  and  extend  the  payments  for  the  same  over 
a  period  of  three  years,  it  shall  enact  by  ordinance  that  the  en- 
tire expense  of  all  improvements  within  each  special  improve- 
ment district,  including  cost  of  street  and  alley  intersections, 
shall  be  paid  by  the  entire  district,  each  lot  or  parcel  of  land 
within  such  district  to  be  assessed  for  that  part  of  the  whole  cost 
which  its  area  bears  to  the  area  of  the  entire  district,  exclusive 
of  streets,  alleys  and  public  places.  It  will  thus  be  seen  that 
the  plan  of  assessment  pursued  by  the  city  council  of  Poison  was 
strictly  in  accord  with  the  statute.  The  learned  counsel  who 
argued  the  cause  for  the  appellants  states  in  his  brief  that  it  is 
not  insisted  that  the  plan  provided  by  the  Code  is  wrong,  ''but 
that  the  city  council  has  in  this  case  included  the  side  streets, 
thus  forcing  the  inside  lot  owner  to  pay  for  the  additional  im- 
provement to  the  already  more  valuable  comer  lots;  that  it  has 
applied  a  scheme  of  improvement  which  the  law  did  not  contem- 
plate and  which  is  therefore  void."  It  is  undoubtedly  true  that 
hardship  to  individuals  is  sometimes  involved  in  applying  the 
hard-and-fast  rule  of  the  statute  to  particular  cases.  It  is  like- 
wise true  that  some  scheme  of  assessment  must  necessarily  be 
enforced  to  pay  for  special  improvements.  The  legislature  in 
its  wisdom  has  adopted  the  ''superficial  area"  rule.  This  court 
in  McMillan  v.  City  of  Butte,  30  Mont.  220,  76  Pac.  203,  declared 
that  this  rule  amounts  to  a  legislative  declaration  that  all  prop- 
erty in  a  proposed  district  is,  presumptively,  equally  benefited 
by  the  improvement.  That  case  settled  the  law  in  this  state  as 
to  the  legality  of  the  rule,  and  although  the  lots  there  in  ques- 
tion were  somewhat  differently  located  with  reference  to  the 
proposed  improvement  than  are  those  of  the  appellants,  neverthe- 
less the  law  permits  the  respondent  city  council  to  proceed  ex* 
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actly  as  it  did.     We  find  nothiog  in  principle  to  distinguish 
this  case  from  that  of  McMillan  v.  City  of  Butte,  supra. 

The  order  is  affirmed  and    the    restraining   order  heretofore 
issued  by  this  court  is  dissolved. 

Affirmed. 

Mb.  Justice  Hollowat  concurs. 

Mr.  Chief  Justice  Brantlt:  I  do  not  concur  in  the  result 
reached  by  my  associates  in  this  case. 

1.  It  is  true  that  the  proceedings  are  statutory  and  that  the 
only  limitation  imposed  upon  the  power  of  the  legislature  is  that 
the  property  of  the  citizen  shall  not  be  taken  without  due  pro- 
cess of  law,  that  is,  after  notice  and  an  opportunity  to  be  heard. 
The  requirement  as  to  notice,  if  it  means  anything,  means  that 
the  lot  owner  must  have  such  notice  of  what  the  city  council 
intends  to  do  as  will  enable  him,  within  the  very  brief  time 
allowed  for  that  purpose,  to  make  up  his  mind  whether  he  will 
submit  to  the  imposition  which  is  about  to  be  laid  upon  him  in 
order  to  effect  the  kiad  of  improvement  contemplated,  or  will 
appear  and  object.     The  statute  requires  the  resolution  to  state 
the  "  character  of  the  improvement  or  improvements  which  are  to 
be  made,  an  approximate  estimate  of  the  cost  thereof,  and  the 
time  when  the  city  council  will  hear  objections  to  its  final  adop- 
tion."   The  term  "character"  is  perhaps  the  most  general  that 
could  have  been  employed.    Even  so,  it  must  be  assigned  such  a 
meaning  as  will  effectuate  the  purpose  had  in  view,  viz.,  that 
the  improvement  be  so  described  by  a  statement  of  the  dimen- 
sions, materials,  etc.,  that  the  lot  owner  may  determine  whether 
he  will  acquiesce,  and  thus  consent,  or  appear  at  the  appointed 
eek  to  arrest  further  proceedings.     He  ought  not  to 
;d  to  suffer  the  inconvenience  incident  to  leaving  his 
seek,  and  make  inquiry  of,  members  of  the  council 
fficer  or  officers  who  will  have  charge  of  the  contem- 
>rovement.     It  is  entirely  possible  that  in  a  given 
nquiry  would  be  futile,  because  definite  information 
)e  obtained  from  any  one  of  these  officers.     Indeed. 
le  case  here^  for  the  record  shows  that  the  city  engi- 
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neer  did  not  submit  an  estimate  of  the  cost  of  the  improvements 
or  prepare  plans  and  specifications  until  after  the  time  for 
making  objections  had  passed  by.  Such  estimate  as  had  there- 
tofore been  made  had  been  made  by  the  street  committee. 

The  statutes  of  the  different  states  differ  widely  as  to  the 
character  of  the  information  the  notice  must  contain;  but  even 
in  those  jurisdictions  in  which  the  most  general  terms  are  em- 
ployed, the  courts  have  declared  that  the  contemplated  improve- 
ment must  be  so  described  in  the  notice  or  resolution,  as  the  case 
may  be,  that  the  lot  owner  may  gather  from  it  such  information 
as  to  tlimensions,  quality  and  materials  as  will  enable  him  to 
make  definite  objection  if  he  chooses  to  do  so.  {Kirksville  v. 
Coleman,  103  Mo.  App.  215,  77  S.  W.  120;  Ladd  v.  Spencer,  23 
Or.  193,  31  Pac.  474 ;  Schwiesau  v.  Mahon,  128  Cal.  114,  60  Pac. 
683.) 

2.  The  record  shows  that  after  the  final  adoption  of  the  reso- 
lution the  council  eliminated  from  the  specifications  the  gravel- 
ing of  the  streets,  thus  changing  the  character  of  the  improve- 
ment. In  my  opinion,  this  was  prima  facie  a  substantial 
departure  from  the  plan  and  extent  of  the  improvements  pro- 
posed in  the  resolution,  and  the  burden  was  upon  the  defendants 
to  show  the  contrary,  if  such  was  the  fact.  As  I  read  the  rec- 
ord, the  result  was  to  omit  this  part  of  the  improvement 
altogether  and  not  to  leave  it  to  be  included  in  separate  specifi- 
cations. 

For  these  reasons  I  think  the  resolution  insufficient  to  give  the 
council  jurisdiction,  and  that  the  plaintiffs  are  entitled  to  relief. 

Petition  for  rehearing  pending. 
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STATE,  Appellant,  v,  BARRY,  Respondent. 

(No.  3,146.) 
(Submitted  June  10,  1912.    Decided  June  17,  1912.) 

[124  Pac.  775.] 

Criminal  Law — Assault  in  First  Degree — Firearms — Pumng  in 
Fear — Evidence — Insufficiency. 

Criminal  Law — Assault  With  Deadly  Weapon — Definition. 

1.  To  oonstitute  an  assault  by  means  of  a  rifle  used  as  a  firearm  and 
pointing  at  the  person  claiming  to  have  been  assaulted,  such  person 
must  have  been  put  in  fear  of  immediate  bodily  injury  by  the  actual 
'*''  JJiPar**"*  fth^^'*^j'^  the  assailant  to  infliet  harm,  it  being  immaterial 
whether  the  gun  was  loaded  or  not. 

Same — Evidence — Insufficiency. 

2.  Held,  where  defendant  leveled  a  rifle  at  three  travelers,  one  of 
whom  was  the^prosecuting  witness,  and  commanded  them  to  throw  up 
their  hands,  that  the  latter,  wbo  was  tnen  so  far  behind  his  compan- 
ions that  he  did  not  see  defendant  until  after  he  had  been  rendered 
harmless,  could  not  have  been  put  in  fear  for  his  safety,  and  that 
therefore  an  assault  upon  him  had  not  been  committed. 

Appeal  from  District  Courts  Carbon  County:  Sydney  Fox^ 
Judge. 

G.  W.  Barry  was  charged  with  assault  in  the  first  degree,  and, 
from  an  order  directing  a  verdict  of  not  guilty,  Ihe  state  ap- 
peals.   AfSrmed,  Mb.  Justice  Smith  dissenting. 

Cause  submitted  on  briefs  of  counsel. 

Mr,  Albert  J.  Oalen,  Attorney  Gkneral,  and  Mr,  W^  E.  Poor- 
man,  Assistant  Attorney  General,  for  Appellant. 

The  general  rule  of  law  always  has  been  that  the  pointing  of 
a  firearm  at  another  constitutes  an  assault,  and  that,  if  the  fire- 
arm was  not  loaded,  or  was  harmless  as  such,  it  is  a  matter  of 
defense  to  be  introduced  by  the  defendant.  (See  State  v.  Her- 
ron,  12  Mont.  230,  33  Am.  St.  Rep.  576,  29  Pac.  819.)  In  9 
Cyc.  1055,  it  is  said:  ** Where  the  assault  is  alleged  to  have  been 
committed  with  a  firearm,  the  presumption  is  that  the  weapon  . 
was  loaded  and  the  burden  of  prpving  it  to  be  unloaded  is  on 
the  defendant.''  {Caldwell  v.  State,  5  Tex.  18;  Burton  v. 
State,  3  Tex.  App.  408,  30  Am.  Rep.  146 ;  State  v.  Cherry,  33  N. 
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C.  475;  Crow  v.  State,  41  Tex.  468;  see,  slIbo,  Lockland  v.  State, 
45  Tex.  Cr.  87,  73  S.  W.  1054.) 

Messrs.  Nichols  dk  Wilson,  and  Mr,  A,  C.  Spencer,  for  Re- 
spondent. 

* 

There  is  no  evidence  tending  to  show  that  the  rifle  was^loaded,- 
and  no  presumption  can  be  indulged  to  that  effect.  We  there- 
forelCTtoit  that  upon  the  record  in  .this  case  it  cannot  be  said 
or  assumed  that  the  rifle  was  *'a  loaded  firearm";  neither* can 
it  be  said  or  assumed  that,  as  used  by  the  defendant,  it  was  a 
"deadly  weapon,"  or  a  weapon  of  any  character.  If  the  rifle 
was  loaded,  it  was  a  ** loaded  firearm"  and  a  "deadly  weapon," 
as  defined  in  section  8312,  Revised  Codes.  If  it  was  not  loaded, 
it  was  not  a  deadly  weapon  as  charged  in  the  information,  and 
the  essential  and  vital  element  of  the  offense  of  first  degree 
assault,  as  above  defined,  is  wholly  wanting.  Therefore,  to 
establish  a  prima  facie  case  of  first  degree  assault  for  the  con- 
sideration of  the  jury,  it  was  incumbent  upon  the  state  to  submit 
some  testimony  at  least  tendi^g  to  show  that  the  rifie  was  loaded. 
In  the  absence  of  such  testimony  there  is  no  evidence  tending  to 
show  the  commission  of  an  assault  in  the  second  or  third  degree. 
(See  People  v.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Rep.  165,  17 
L.  R.  A.  626,  30  Pac.  800 ;  State  v.  Napper,  6  Nev.  113 ;  People  v. 
'£lls,  145  Cal.  138,  78  Pac.  471;  Klein  v.  State,  9  Ind.  App. 
53  Am.  St.  Rep.  354,  36  N.  E.  763 ;  Chapman  v.  State,  78 
__  463,  56  Am.  Rep.  42.) 
m^  On  an  indictment  for  an  assault  and  battery,  where  the  evi- 
dence showed  that  the  respondent  pointed  an  unloaded  pistol 
at  the  prosecutor  at  the  distance  of  six  paces,  and  ordered  the 
prosecutor  to  kneel  down,  which  he  did  through  fear,  it  was 
held  that  this  did  not  constitute  an  assault.  In  order  to  con- 
stitute an  assault,  there  must  be  an  actual  intent  to  do  a  physical 
injury.  Where  there  is  no  ability  to  inflict  injury,  and  this  is 
known  to  the  respondent,  he  cannot  entertain  the  intent  to  do 
injury.  Pear  on  the  part  of  tj)t  prosecutor  cattnot  constitute  a 
threatening  act  an  assault,  when  there  is  no  intent  or  ability 
to  do  physical  injury,  even  though  such  fear  is  reasonable 
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under  the  circumstances.  (McKay  v.  State,  44  Tex.  43^  1  "^m. 
Crim.  Rep.  46 ;  State  v.  Godfrey,  17  Or.  300,  11  Am.  St.  Rep. 
830,  20  Pac.  625 ;  People  v.  Sylva,  143  Cal.  62,  76  Pac.  814.) 

Counsel  for  the  state  contend  that  the  fact  that  the  rifle  was 
not  loaded,  if  such  be  the  fact,  was  matter  of  defense.  We  in- 
sist that  it  was  not,  until  there  was  some  evidence  introduced 
tending  to  show  that  it  was  loaded.  It  is  never  incumbent  upon 
the  defendant  to  negative  or  re^ut  the  allegations  of  the  infor- 
mation until  the  state  has  offered  proof  in  support  of  all  those 
allegations  which  are  material  and  necessary  to  define  and  estab- 
lish the  crime.  The  appellant  virtually  rests  this  appeal  upon 
the  case  of  State  v.  Herron,  12  Mont.  230,  33  Am.  St.  Rep.  576, 
29  Pac.  819,  That  case  involved  a  prosecution  for  attempted 
assault.  The  prosecution  at  bar  does  not  involve  an  attempt.  It 
may  be  that  a  prima  facie  case  of  attempted  assault  was  made; 
or  a  case  of  disturbing  the  peace,  or  some  similar  offense.  The 
defendant  had  the  present  ability  to  attempt  an  assault  whether 
the  rifle  was  loaded  or  not.  Pulling  the  trigger  of  an  empty 
rifle,  believing  it  to  be  loaded  and  intending  to  shoot,  would 
clearly  constitute  an  attempted  assault;  the  ability  to  make  the 
attempt  is  present,  but  the  ability  to  make  the  actual  assault, 
i.  e,,  to  inflict  the  injury,  is  wanting. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  charged  with  committing  an  assault  in  the 
first  degree  upon  one  J.  Roy  Huntington  by  means  of  a  rifle, 
described  as  a  deadly  weapon.  At  the  close  of  the  case  for  the 
prosecution,  the  trial  court  directed  a  verdict  of  not  guilty,  and 
the  state  has  appealed. 

The  only  evidence  offered  by  the  state  at  the  trial  was  fur- 
nished by  the  witness  James  Wasson,  corroborated  in  part  by 
Arthur  Wasson,  and  the  prosecuting  witness,  Huntington. 
James  WassoETwa^h^^lltwitness  who  assumed  to  detail  all 
the  facts  and  ci^mstances.  jl^testified  that  on  July  18,  JL911, 
h  W,  Arthur  WasSn,  and  Hunti^lt^^  were  riding  on  horseback 
*  along  a  road,  when  the  defendan^l?^^^^^*  ^^^  behind  some 
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bushes^  leveled  a  yiflft  at  thfim^  and  commanded  them  to  hold  up 
their  hands.  At  the  time  Barry  was  sixty  or  seventy  feet  away. 
The  witness  immediately  leveled  his  own  gnn  at  Barry,  and  Barry 
cried  out,  **Por  Ood's  sake,  don't  shoot  me,  Jim!  You're  not 
the  man  I  am  after.    It 's  that  dirty  s o b over  there, '  * 

pointing  to  Huntington.     Other  conversation  was  had,  during 

ft 

which  Barry  used  threatening  and  abusive  language  toward 
Huntington,  but  it  is  of  no  particular  moment  here.  (Arthur  Was- 
son  did  not  see  or  hear  all  that  occurred,  or,  if  he  did,  he  had 
forgotten  part  of  it^  However,  he  corroborated  James  Wasson 
as  to  the  principal  points   covered    by    the  latter 's  testimony. 

i^f^untington,  the  prosecuting  witness,  did  not  see  or  hear  a  part 
of  what  transpired.  He  testified  that  his  attention  was  first 
attracted  by  some  exclamation  from  James  Wasson,  that  he 
turned  and  saw  Wasson  with  his  gun  leveled  to  the  front,  and, 
looking  in  that  direction,  saw  Barry  just  as  Barry  begged  Was- 
son not  to  shoot.  From  that  point  on  he  corroborates  Wasson 
as  to  all  material  matters.y 

The  motion  for  a  directed  verdict  made  by  the  defendant  was 
based  upon  the  ground  that  since  there  was  not  any  evidence 
tending  to  show  that  the  gun  which  Barry  ^had  was  loaded,  or 
that  he  attempted  to  use  it  in  any  manner  other  than  as  a  fire- 
arm, the  evidence  was  insufficieht  to  support  a  conviction  for 
assault  in  any  degree.  This  view  was  adopted  by  the  trial  court. 
In  every  instance  where  an  assault  is  charged  to  have  been 
coHimitted  by  means  of  a  gun  used  as  a  firearm  only,  not  as  a 

'  club  or  bludgeon,  and  there  is  not  any  evidence  as  to  whether 
the  gun  was  loaded,  a  question  arises  upon  which  the  courts  are 
hopelessly  divided.  The  difficulty  arises  in  the  attempt  to  dis;, 
tinguish  between  violence  merely  menaced  and  an  assault.  It  is 
useless  to  attempt  to  reconcile  the  decisions,  even  upon  substan- 
tially the  same  facts.  Some  courts  hold  that,  in  the  absence  of 
proof  that  the  gun  was  loaded,  no  offense  is  made  out  because 
there  is  no  showing  of  a  present  ability  to  inflict  injury  which 
it  is  insisted  is  an  essential  element  of  the  crime.  Others  hold 
that  there  is  a  presumption  to  be  indulged  that  the  gun  was 
loaded,  and 'the  burden  is  upon  the  defendant  to  overcome  the 
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presumption  by  evidence  that  the  gun  was  not  loaded.  Typical 
of  the  first  class  of  cases  are  Klein  v.  State,  9  Ind.  App.  365,  53 
Am.  St.  Rep.  354,  36  N.  E.  763,  and  Chapman  y.  State,  78  Ala.  j 

463,  56  Am.  Bep.  42.  A  leading  case  of  the  second  class  is 
Crow  V.  State,  41  Tex.  468.  In  State  v.  Herron,  12  Mont.  230, 
33  Am.  St.  Rep.  576,  29  Pac.  819,  this  court  adopted  the  doctrine 
of  the  Texas  court.  However,  the  Herron  Case  was  one  of  an 
attempt  to  commit  an  assault  and  much  that  appears  in  the  opin- 
ion is  clearly  dictum.  The  rule  there  announced  would  seem  to 
be  altogether  at  variance  with  the  other  rule,  universally  recog- 
nized, that  it  is  incumbent  upon  the  prosecution  to  prove  every 
material  allegation  of  the  information  beyond  a  reasonable 
[1]  doubt.  The  more  sensible  rule,  we  think,  and  the  one 
adopted  by  the  later  decisions  and  by  text-writers,  is  founded 
^  upon  the  purpose  which  the  statutes  defining  assaults  have  in 
view,  viz,,  to  prevent  breaches  of  the  peace. 

In  Hochheimer's  Criminal  Law,  section  254,  the  rule  is  stated 
as  follows:  **Any  attempt  unlawfully  to  apply  the  least  actual 
force  to  the  person  of  another  constitutes  an  assault.  The  at- 
tempt is  made  whenever  there  is  any  action  or  conduct  reason- 
ably tending  to  create  the  apprehension  in  another  that  the 
person  engaged  therein  is  about  to  apply  such  force  to  him.  It 
is  sufficient  that  there  is  an  apt)arent  intention  to  inflict  a  bat- 
tery and  an  apparent  ability  to  carry  out  such  intention.  It  is 
the  outward  demonstration  that  constitutes  the  mischief  which 
is  punished  as  a  breach  of  the  peace.  *  *  *  If  the  offender 
presents  a  pistol  within  apparent  range  and  threatens  to  shoot 
another,  it  is  immaterial  that  the  weapon  is  not  in  fact  loaded, 
if  the  person  threatened  has  reasonable  cause  to  believe  it 
loaded.'* 

In  1  Wharton's  Criminal  Law,  tenth  edition,  section  606, 
the  same  rule  is  stated  thus:  ''An  offer  to  strike  by  one  person 
rushing  upon  another  will  be  an  assault,  although  the  assailant 
be  not  near  enough  to  reach  his  adversary,  if  the  distance  be  such 
as  to  induce  the  latter,  under  the  accompanying  circumstances,  to 
believe  that  he  will  instantly  receive  a  blow,  unless  he  strike 
in  self-defense.    And  one  reason  for  this  is  that  an  at^tack  appar« 


45  Mont.]  Statb  v.  Barry.  603 

ently  likely  to  hurt  is  as  provocative  of  a  breach  of  the  peace  as 
one  actually  capable  of  hurting.  Hence,  drawing  a  gun  or  . 
other  dangerous  weapon  on  another  with  threat  to  use  it  is  an 
assault,  although  the  weapon  is  not  pointed.  Whether,  when 
the  weapon  is  not  loaded,  there  is  an  assault  has  been  doubted. 
But,  as  will  be  soon  more  fully  seen,  when  the  attitude  is  threat- 
ening, and  the  effect  is  to  terrify,  the  offense  is  complete;  the 
party  assaulted  believing  in  the  reality  of  the  attack.  •  •  • 
The  true  rule  is  that  there  must  be  some  adaptation  of  the  means  ] 
to  the  end,  and  it  is  enough  if  this  adaptation  be  apparent,  so  / 
as  to  impress  or  alarm  a  person  of  ordinary  reason."  (See, 
also,  Clark  &  Marshall  on  the  Law  of  Grimes,  sees.  201,  206; 
1  McClain's  Criminal  Law,  sec.  234.)  Bishop  defines  an  assault 
as  **any  unlawful  physical  force  partly  or  fully  put  in  motion 
creating  a  reasonable  apprehension  of  immediate  physical  injury) 
to  a  human  being.''  (2  Bishop's  New  Criminal  Law,  8th  ed., 
sec.  23.)  Again,  the  same  author  says:  '^ There  is  no  need  for 
the  party  assailed  to  be  put  in  actual  peril,  if  only  a  well-founded 
apprehension  is  created ;  for  his  suffering  is  the  same  in  the  one 
case  as  in  the  other,  and  the  breach  of  the  peace  is  the  same.  To 
illustrate:  If  within  shooting  distance  one  menacingly  points  at 
another  with  a  gun,  apparently  loaded,  yet  not  in  fact,  he  com* 
mits  an  assault  the  same  as  if  it  were  loaded.  There  must  be 
some  power,  actual  or  apparent,  of  doing  bodily  harm;  but 
apparent  power  is  suflScient.  In  the  instances  we  are  referring 
to,  the  person  assaulted  is  really  put  in  fear."  (Section  32.) 
After  stating  the  foregoing  rules,  the  author  enters  upon  an 
extended  discussion  of  the  subject  with  reference  to  the  ques- 
tions which  have  led  to  conflicting  decisions.  (See  subdivision 
3,  sec.  32,  above.) 

In  Commonwealth  v.  White,  110  Mass.  407,  the  defendant  was 
charged  with  committing  an  assault  upon  one  Harrington  by  the 
use  of  a  gun.  The  trial  court  charged  the  jury  *'that  an  assault 
is  any  unlawful  physical  force  partly  or  fully  put  in  motion 
which  creates  a  reasonable  apprehension  of  immediate  physical 
injury ;  and  that  if  the  defendant,  within  shooting  distance,  men-  "^ 
acingly  pointed  at  Harrington  a  gun,  which  Harrington  had 
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reasonable  cause  to  believe  was  loaded,  and  Harrington  was 
actually  put  in  fear  of  immediate  bodily  injury  therefrom,  and 
the  circumstances  of  the  case  were  such  as  ordinarily  to  induce 
such  fear  in  the  mind  of  a  reasonable  man,  then  an  assault  was 
committed,  whether  the  gun  was  in  fact  loaded  or  not."  This 
instruction  was  held  to  state  the  rule  of  law  correctly,  and  with 
it  we  agree. 

Applying  the  principle  to  the  facts  disclosed  by  the  record, 
\^l)  and  the  correctness  of  the  trial  court's  ruling  is  apparent 
at  once.  Not  only  is  there  an  entire  absence  of  evidence  that 
Huntington  was  put  in  fear,  but  the  contrary  appears.  (He  did 
not  even  see  the  defendant  until  after  James  Wasson  had  Barry 
covered  with  his  ^n  and  rendered  completely  harmless.  Barry 
had  neither  the  actual  nor  apparent  ability  to  inflict  harm  upon 
Huntington,  and,  under  the  circumstances,  with  Barry  hors  de 
combat,  it  would  seem  impossible  for  any  reasonable  man  in 
Huntington's  position  to  affirm  that  he  was  then  in  fear  for  his 
safety.  But,  however  this  may  be,  the  prosecuting  witness  does 
not  even  intimate  that  he  was  in  fear.  The  circumstances  would 
not  be  materially  diflferent  if  Huntington  had  been  several  hun- 
dred yards  in  the  rear  of  James  and  Arthur  Wasson  and  entirely 
ignorant  of  what  was  transpiring  until  after  Barry  had  been 
disarmed.  Under  such  circumstances,  it  seems  impossible  that 
it  can  be  contended  that  an  assault  upon  Huntington  was  com- 
mitted. In  People  v.  LUley,  43  Mich.  521,  5  N.  W.  982,  it  is 
said:  ''An  assault  may  be  made  upon  a  person,  even  though  he 
had  no  knowledge  of  the  fact  at  the  time."  The  statement  is 
not  amplified  and  at  first  blush  appears  to  be  a  contradiction  of 
terms,  and  is  such  in  fact  if  the  authorities  quoted  above  oor- 


^fiy  QTiTif^i^i^^o  the  rules  applicable  to  cases  of  assault. 

We  have  not  been  called  upon  to  consider  whether  this  defend- 
ant might  have  been  convicted  of  an  attempt  to  commit  an 
assault  or  of  any  other  crime. 

The  order  of  the  district  court  is  affirmed.  Affirmed. 

Mb.  Chiep  Justice  Bbantly  concurs. 
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Mb.  Justice  Smith  :  I  cannot  concur  in  the  final  dispc- 
sition  of  this  case.  The  question  whether  the  defendant  was 
guilty  of  an  assault  in  the  third  degree  should  have  been  sub- 
mitted to  the  jury.  The  authorities  cited  by  Mb.  Justice  Hol- 
LOWAT,  as  I  read  them,  so  hold.  I  do  not  think  the  apprehen- 
sion of  a  battery  is  necessarily  confined  to  the  person  toward 
whom  the  weapon  is  directed.  '*It  is  the  outward  demonstra- 
tion that  constitutes  the  mischief  which  is  punished  as  a  breach 
of  the  peace."  Such  apprehension  may  be  excited  in  the  breast 
of  a  third  person,  as  was  the  case  here.  Any  man  is  authorized 
to  prevent  a  battery  upon  another,  and  if  an  assault  is  made  by 
A  upon  B,  who  is  ignorant  of  it,  but  under  such  circumstances 
as  to  excite  apprehension,  on  the  part  of  G,  a  bystander,  that 
B  is  about  to  become  the  victim  of  a  battery,  it  is  the  duty  of  C 
to  interfere,  and  the  offense  on  A's  part  is  complete.  It  is  not 
the  peace  of  B  that  is  disturbed^  but  that  of  the  public 
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DECISIONS    RENDERED    WITHOUT    WRITTEN    OPIN- 
IONS, DURING  THE  PERIOD  EMBRACED 
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No.  3,116.-JAMES  REID,  Appellant,  v.  HENNESST  CO. 

ET  AL.,  Respondents. 

Appeals  from  District  Court,  Silver  Bow  County;  J.  B. 
McClernan,  Judge. 

Decided  March  1,  1912. 

PER  CURIAM. — ^Respondents'  motion  to  dismisw  the  appeals 
herein  is,  after  due  consideration,  sustained,  and  the  appeals  are 
hereby  dismissed  without  prejudice. 

Mr,  Alexander  M€u:kel,  for  Appellant. 

Messrs.  Nolan  ds  Donovan^  for  Respondents. 


No.   3,152.  — mart  MURPHY,   Respondent,  v.   ANNA   B. 

NETT,  Appellant. 

Appeal  from  District  Court,  Lewis  and  Clark  County. 

Decided  March  13,  1912. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein  having  heen  heretofore  argued  and  submitted,  it  is  ordered 
after  due  consideration  that  the  appeal  from  the  judgment  be, 
and  the  same  is  hereby,  dismissed  at  the  cost  of  the  appellant. 

Messrs.  H.  O.  dk  8.  H.  Mclntire,  for  Appellant 

Messrs.  Odlen  dk  Mettler,  for  Respondent. 
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No.  3,160.— E.  S.  SHIELDS,  Respondent,  v.  CITY  OP  BUTTE, 

Appellant. 

Appetd  from  District  Court,  Silver  Bow  County. 

Decided  March  20,  1912. 

PER  CURIAM. — It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed,  in  accord- 
ance with  motion  of  appellant  on  file  herein. 

Messrs.  John  A.  Smith,  N.  A.  Botering,  and  H.  Lowndes 
Maury,  for  Appellant. 


No.  3,117.— STATE,  RnspoNDEa^T,  v.  A.  E.  WHIPPS, 

Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  Michad 
Donlan,  Judge. 

Decided  May  1,  1912. 

PER  CURIAM. — It  is  ordered  that  the  above-entitled  cause 
be  dismissed  in  accordance  with  motion  of  counsel  for  appellant 

Messrs.  J.  L,  Wines,  and  T.  J.  Harrington,  for  Appellant 

Mr.  Albert  J.  Galen,  Attorney  General,  for  Respondent. 


No.  3,184.— In  Re  CARRIE  MAT  CARROLL. 

Application  for  order  to  settle  and  certify  bill  of  exceptions. 

Decided  May  2,  1912. 

PER  CURIAM. — It  being  made  to  appear  by  the  aflSdavit  of 
Carrie  May  Carroll,  this  day  presented  to  the  court,  that  Jere- 
miah J.  Lynch,  the  judge  of  the  Second  Judicial  District  who 
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tried  the  canse  of  Mary  Jenkhis  v.  Celia  Davis  et  al,,  now  pend- 
ing on  motion  for  a  new  trial  in  the  court  of  said  district,  the 
aaid  Carrie  May  Carroll  being  a  party  thereto,  has  refused  to 
settle  certain  bills  of  exceptions  on  behalf  of  said  Carrie  May 
Carroll  to  be  used  on  the  motion  for  a  new  trial,  and  that  such 
refusal  is  based  upon  his  alleged  disqualification  in  the  premises 
by  reason  of  a  disqualifying  affidavit  filed  therein  since  the  trial 
of  said  cause,  it  is  ordered  that  the  said  Lynch,  judge  as  afore- 
said, proceed  to  settle  and  certify  said  bills  as  a  part  of  the  rec- 
ord in  said  cause,  notwithstanding  his  said  alleged  disqualifica- 
tion. 

Messrs.  Charles  O'Donnell,  and  W.  E.  Carroll,  for  Petitioner. 


No.  3,128.— In  Re  DUFPT. 

Proceeding  instituted  by  John  Perkins  to  disbar  John  H. 
Duf^,  Esq.,  a  member  of  the  bar  of  Montana,  for  alleged  un* 
professional  conduct.    Dismissed. 

Decided  May  3, 1912. 

MR.  CHIEF  JUSTICE  BRANTLT  deKvered  the  opinion  of 
the  court. 

In  this  proceeding  John  H.  Duffy,  Esq.,  attorney  at  law  and 
a  member  of  the  bar  of  Montana,  is  charged  by  one  John  Perkins 
with  unprofessional  conduct,  and  it  is  sought  to  have  him  re- 
moved from  his  office.  The  substance  of  the  charge  is  that  Duffy 
was  heretofore  employed  by  Perkins  as  counsel  to  defend  him 
upon  a  charge  of  murder;  that  by  means  of  duress  and  fraud 
Duffy  induced  Perkins  to  execute  and  deliver  to  him  a  promis- 
sory note  for  $1,000  and  a  mortgage  to  secure  payment  thereof, 
this  amount  being  the  charge  made  by  Duffy  for  his  defense  of 
Perkins;  and  that  Duffy  immediately  transferred  the  note  to 
one  Amelia  Cum,  with  the  intent  and  purpose  to  render  una- 
vailable the  defense  Perkins  would  otherwise  have  against  the 
collection  of  the  note  by  Duffy.    In  his  report,  now  on  file  with 
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the  clerk,  tbe  referee  states  that  in  his  opinion  the  evidence  does 
not  sustain  the  charge.  A  full  transcript  of  the  evidence  accom- 
panies the  report.  We  have  examined  it  and  find  that  the  con- 
clusion of  the  referee  is  correct.  The  report  is  therefore  adopted 
and  the  proceeding  is  accordingly  dismissed. 

Mr.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 

Messrs,  C,  A.  SpauUng,  J.  0.  Brawn,  W.  E.  Keeley,  T.  P.  Stew- 
art, and  W,  A*  Pennington,  for  Accused. 

Mr.  J.  A.  Poore,  Assistant  Attorney  General,  for  Accuser,  as 
am%cv4  curiae. 


No.  3,188.— STATE  ex  rel.  W.  D.  TIPTON,  Relator,  v. 
DISTRICT  COURT  OP  THE  EIGHTH  JUDICIAL  DIS- 
TRICT  et  Ah,,  Respondknts. 

Application  for  writ  of  habeas  corpus  and  writ  of  certiorari 
in  support  thereof.  After  filing  of  return  and  answer,  the  mat- 
ter was  argued  to  the  court  by  counsel  for  relator  and  cause  sub- 
mitted for  judgment  and  decision.  Subsequently  counsel  for 
the  respective  parties  having  entered  into  a  stipulation  to  dis- 
miss proceedings,  it  is  hereby  ordered  that  they  be  dismissed  in 
accordance  therewith. 

Messrs.  Oalen  &  Mettler,  for  Relator. 

Messrs.  Downing  dk  Church,  and  Messrs.  Cooper  &  Stephenson, 
for  Respondents. 
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No.  3,192.— MART  MURPHY  et  al.,  Respondents,  v.  ANNA 
E.  NEXT,  Special  Administratrix,  Appellant. 

Appeal  from  District  Court,  Lewis  and  Clark  County. 

Decided  May  29,  1912. 

PER  CURIAM. — ^Respondents'  motion  to  dismiss  the  appeal 
herein,  this  day  submitted,  is  after  due  consideration  by  the 
court  granted,  and  the  appeal  is  accordingly  dismissed  at  the 
cost  of  the  appellant.  (Motion  to  reinstate  denied  June  18, 
1912.) 

Messrs,  Oalen  Jk  Mettler,  for  Respondents. 


'/ 


INDEX— VOL.  45. 


ACJCOMPMCBS. 
Corroboration, — see  Criminal  Law,  12, 

ACTIONS. 
Waiver  of  tort, — see  Tort,  1. 

ACT  OF  GOD. 
Flooding  land  by  railroad, — see  Waters  and  Water  Bights,  1-C 

ADMISSIONS. 
Bee  Evidence,  19. 

AGBICULTURAL  liANDS. 
Iieases  of, — see  Leasee,  1-3. 


ALDERMEN. 
Bemoval, — see  Cities  and  Towns,  1-3. 

AMENDMENTS. 
Amended  complaint,  service  of, — see  Pleading  and  Praotiee,  18-20. 
Of  complaint,  stating  new  cause  of  aetion,-~Bee  Pleading  and  Praetieei  4i 
Of  pleadings  during  trial, — see  Pleading  and  Practice,  11,  12. 
Of  statutes,— «ee  Statutes  and  Statutory  Construction,  4. 
When  complaint  deemed  amended,— see  Pleading  and  Practice,  !•     . 

APPEAL  AND  EEROR. 

See,  also.  Harmless  Error. 
Order  Taxing  Costs. 

1.  An  appeal  does  not  lie  from  an  order  taxing  or  refusing  to  tax 
costs;  such  an  order  is  reviewable  wiflj  on  appeal  from  the  judgment.— 
Ferris  v.  McNally,  20. 

Error — Presentation  Below. 

2w  Defendant  will  not  be  permitted  to  claim  for  the  iirst  time  on 
appeal  that  plaintiff's  causes  of  action  were  not  separately  stated.-^ 
Ivey  V.  La  France  Copper  Co.,  71. 

Pleading — Technical  Errors. 

3.  Where  a  cause  was  tried  on  the  merits,  the  supreme  court  will  not 
too  closely  scrutinize  the  complaint  to  determine  whether  it  improperly 
joined  causes  of  action  in  tort  and  contract,  in  view  of  Revised  (>>des, 
section  6593,  requiring  the  trial  court  to  disregard  defects  in  pleadings 
not  affecting  substantial  rights,  and  prohibiting  reversals  by  reason 
of  such  defects. — Ivey  v.  La  France  Copper  Co.,  71. 

Presumptions. 

4.  On  appeal  from  a  judgment,  every  disputed  fact  is  presumed  to 
have  been  resolved  in  favor  of  respondent. — ^Pasha  v.  Bohart,  76. 

Equity — ^Findings — 'Conclusiveness. 

5.  Findings  on  conflicting  evidence  are  conclusive  on  appeal. — ^In  ra 
First  Trust  etc  Bank,  89;  Kenck  v.  Deegan,  245;  Reid  v.  Hennessy 
Mer.  Co.,  383. 
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Strikmg  Oat  Grideuce — HBrmlem  Bitot. 

Cl  It  waa  not  revenible  error  to  strike  ont  testimonj'  of  k  wibwM, 
where  there  was  other  teatimoo;  of  the  Bame  witneoa  to  pneticallj  the 
MBB  effect — ZvanoTicb  v.  Omgnon  ft  Co.,  ISO. 

Offer  of  Proof. 

T.  Where  one  desirei  to  preaerro  for  review  a  roliog  which  snstains 
ma  objection  to  a  qaMtion,  hs  miiEt  show  hj  an  offer  of  proof  what 
th«  aavwer  would  be. — Zvanovich  t.  Gagnon  ft  Co.,  ISO. 

CboipliiDt — iDdefioitnew — Waiver. 

8.  A  police  officer  who  goes  to  trial  before  the  Trial  Board  of  the 
Police  Departmeiit  on  a  complaint  cb&rgiDg  official  delinqueoi^j,  without 
aaking  that  it  be  made  more  speeiflc,  ia  estopped  to  aay  oa  appeal 
that  It  U  iedeSnite  and  oncertain. — Bailej  t.  ExuniniDg  and  Trial 
Board,  197. 

Bardea  of  Showing  Error. 

ft.  Appellant  haa  the  burden  of  showiug  rereraible  error. — Halej  t. 
UeDeriDott,  217. 

Baeord — Evidence — Fresumptioni. 

10.  Where  the  record  abows  that  it  does  uot  contain  all  the  evidence, 
it  will  be  preaumed  on  appeal  that  the  evidence  omitted  suatains  the 
jadgment. — Halej  v.  McDermott,  S17;  State  v.  Morria,  334. 

JndgneDt — Failure  of  Proof — Reversal. 

11.  A  judgment  entirely  unaupported  by  the  evidence  will  be  levened 
on  appeal. — Haley  t.  McDermott,  217. 

Brief  a — Argn  men  t. 

IS.     Queationa  not  argued  in  appellant's  brief  will  not  be  reviewed. — 

Wintei^eheid  v.  Reich  le,  23  S. 
Pleadinga — Liberal  Conatruetion,  Wben. 

13.    Where  appellant  had  an  opportunity  to  try  an  action  brought  for 

the  purpose  of  enjoining  him  from  trespassing  upon  plaintiff's  land, 
ose  a  motion  for  nonauit,  and  upon  refusal 
«  evidence  in  support  of  his  contentions,  the 
will  give  the  complaint  (attacked  on  the 
ite  a  cause  of  action]  the  moat  liberal  con- 
a  the  judgment  in  favor  of  plaintiff. — Hahn 


in  action  for  an  injunction  by  his  answer 
ion,  but  at  tbe  trial  declined  to  offer  evidence 
he  will  be  deemed  to  have  abandoned  the 
ain   of  a  judgment  entered  against  him.— 

reneas  of  Verdict. 

ng  evidence,  approved  by  the  trial  court  in 

i^,  will  not  be  interfered  with  on  appesL — 

lot  be  reveraed  for  error  or  defect  in  the 
vhich  doea  not  affect  ^he  substantial  right! 
.  Chicago,  U.  ft  St.  P.  By.  Co.,  406. 

ITH  DEADLY  WEAPON, 
iminal  LftW,  30,  37. 
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ASSIGNMENT. 

Of  Wages — ^Rights  of  A88ig:nor. 

1.  Aflsignment  of  his  wages  as  securitjr  for  merchandise  pnrebased  or 
to  be  purchased  did  not  deprive  plaintiff  assignor  of  his  title  to  the 
balance  due  him  after  deducting  the  amount  of  credit  extended,  or  dis- 
qualify him  from  prosecuting  an  action  therefor  in  his  own  name;  and 
the  fact  that  plaintiff's  employer  had  wrongfully  paid  such  balance  to 
another  did  not  discharge  it  from  liability,  nor  give  plaintiff  a  cause 
of  action  against  the  person  to  whom  it  had  been  so  paid. — Beid  v. 
Henuessy  Co.,  462. 

ATTOBNEYS. 

Accepting  retainer  to  prosecute  suit  against  city  while  acting  as  alderman, 
cause  for  removal  from  office  of  alderman, — see  Cities  and  Towns,  2. 

IMsbarment — Insufficient  evidence, — see  In  re  Duffy,  609. 

Employing  private   attorneys   in   prosecution   of   criminals, — see   Criminal 
Law,  5-7. 

BANKS  AND  BANKING. 

'"Bankable  Note"— Definition. 

1.  A  bankable  note  is  one  receivable  as  cash  by  a  bank,  and  a  note 
which  banks  will  not  buy  is  not  bankable,  regardless  of  the  bank's 
reasons  for  refusing  to  buy,  or  the  high  character  of  the  paper. — Pasha 
T.  Bohart,  76. 

BETS. 
See  Horseracing,  !• 

BOUND  ABIES. 
Bepresentations  relating  to, — see  Contracts,  l-3« 


BBIEFS. 
Argnment — Review. 

1.  Questions  not  argued  in  appellant's  brief  will  not  be  reviewed.^- 
Winterscheid  v.  Beichle,  238. 

BBOKESa 
Bight  to  Commission — ^When. 

1.  A  broker  is  entitled  to  his  commission  if  he  produces  a  purchaser 
ready  to  accept,  and  who  does  accept,  the  offer  made  by  the  seUer 
according  to  its  terms. — ^Lauz  v.  Hogl,  445. 

When  not  Entitled  to  Commission. 

2.  Defendant  gave  to  plaintiffs  for  a  period  of  thirty  days  the  exclu- 
sive right  to  sell  certain  property,  with  the  proviso  that  after  the  ex- 
piration of  such  time  he  was  free  to  sell  to  any  purchaser  found  by 
himself.  Plaintiffs  procured  a  person  willing  to  buy  provided  he 
found  the  property  (situated  in  another  city)  as  represented  to  him 
and  in  his  opinion  was  worth  the  price  asked  for  it.  Defendant  effected 
a  sale  about  ten  minutes  after  he  had  been  informed  by  one  of  plain- 
tiffs of  the  intending  buyer's  presence  in  the  city  for  the  purpose  of 
examining  the  property.  Held,  that  a  meeting  of  minds  of  the  seller 
and  purchaser,  resulting  in  an  unqualified  acceptance,  not  having  been 
produced  by  their  agency,  plaintiffs  were  not  entitled  to  their  commis- 
sion.— ^Laux  y.  Hogl,  445. 

Expense  of  Time  and  Money — Immateriality. 

3.  The  compensation  of  plaintiff  brokers  having  been  dependent  npon 
their  success  in  finding  a  purchaser  for  defendant's  property,  any  ex- 
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BUBDEN  OP  PKOOP. 
Sm,  alK,  Wkter  Bigtita,  10,  17. 
PromiMorr  Note* — Nonpajment. 

1.  An  allegation  of  nonpajment  of  a  joint  and  Bereial  protnlsMTj 
note  being;  denied,  the  harden  of  proving  nonpaTinent  hj  anj  of  tb* 
parties  liable  recta  npon  plaintiff. — Firtt  Nat.  Bank  t.  BilTer,  231. 

fecial  ImproTementi — Changing  Nature  of. 

2.  One  nho  ehargea  that  a  contemplated  aanicipal  improvement  ha* 
been  materiaJl]'  and  auhatantiallj  changed  bj  the  eitj  eouneil  from  th» 
original  plan  fti  evidenced  by  the  reaolation  aathoriiiag  it,  baa  the 
burden  of  proving  the  materialitj  of  the  change. — Hananr  t,  Citv  of 
PoUon,  SS5. 

CAHBIEBS. 
See  BailivadB;  Street  BailwaTi. 

CAUSES  OP  ACTION. 

V  caoH  of  action, — im  Pletdlng  uid 

Improper  joining  of, — lee  Pleading  and  Practice,  S,  IS,  18. 
Separate  itating  of, — see  Appeal  and  Error,  i. 

CAVEAT  EMPTOB. 
Praud. 

1.  The  mle  of  caveat  emptor  baa  not  anj  araliation  wbere  frand 
entered  into  tb«  traniaction  longht  to  have  aet  aaide.— Poat  t.  Libertr,  1. 

CEETIOEAEL 
See  Inheritance  ^xea,  2, 

CrriES  AND  TOWNS. 
Bee,  alio,  Personal  Injuries,  1-7. 
'Aldermen — Agents  of  Mnnicipalitj — Good  Paith. 

1.  Aldermen,  like  other  offlcers  of  a  municipal  corporation,  are 
agents  of  the  mnnicipalitj,  and  as  toeh  must  nae  the  discretion  which 
tbey  have  in  the  eiercise  of  their  powers,  in  good  faith  for  the  bene- 
fit of  their  principal.— State  ex  rel.  Eyan  v.  Board  of  Aldermen,  188. 

Same — M  i;c  ondu  e  t — E  vid  en  ee — SuIBei  ency. 

2.  Beld,  that  an  alderman  was  property  fonnd  guilty  of  misconduct 
in  office  and  removed,  on  the  grounds  that  in  his  eapscity  as  an 
attorney  at  law  he  defended  one  charged  with  conducting  business 

" ■-"    "~" '"'   1  retainer  to  prosecnte 

n junction  in  regard  to 

nnen,  188. 

Ufulnees. 

induct,  it  is  not  neees- 

large  against  him  must 

:t  may  constitute  mis- 

ilicioua  motii'e. — State 


Cities  and  Towns.  617 

Examining  ftnd  Triftl  Board  of  the  Police  Department  shall  be  re- 
duced to  writing,  is  met  if  it  in  substance  makes  out  any  of  the 
offenses  mentioned  therein. — ^Bailey  y.  Examining  and  Trial  Board, 
197. 

Baroe. 

6.  A  police  officer  who,  after  having  been  notified  of  an  obstruction 
on  a  sidewalk  by  a  pedestrian  who  was  injured  by  falling* over  it, 
paid  no  attention  to  the  complaint  further  than  to  say  that  nothing 
could  be  done  unless  the  complainant  swear  out  a  warrant  against 
the  owner  of  the  premises,  was  guilty  of  misconduct  in  office,  in  view 
of  police  regulations  governing  such  matters,  as  well  ae  of  neglect  of 
duty;  and  a  charge  substantially  embodying  the  above  facts  held 
sufficient  to  state  either  or  both  of  these  offenses  made  triable  by  the 
Trial  Board  of  the  Police  Department. — Bailey  ▼.  Examining  and 
Trial  Board,  197. 

Same — Charges — Sufficiency — Waiver. 

6.  A  police  officer  who  goes  to  trial  before  the  Trial  Board  of  the 
Police  Department  on  a  complaint  charging  official  delinquency,  with- 
out asking  that  it  be  made  more  specific^  will  not  be  heard  on  appeal 
to  say  that  it  was  indefinite  and  uncertain. — Bailey  v.  Examining  and 
Trial  Board,  197. 

Same — Finding  of  Trial  Board — Conclusiveness. 

7.  Where  substantial  evidence  supports  the  decision  of  the  Police 
Trial  Board  finding  a  police  officer  guilty  of  official  misconduct,  its 
determination  is  final  and  conclusive  upon  all  courts. — Bailey  v.  Ex- 
amining and  Trial  Board,  197. 

Same — Punishment  by  Mayor — ^Beview. 

8.  The  power  to  impose  punishment  on  a  police  offi<*er  found  guilty 
of  official  misconduct  being  lodged  in  the  mayor,  Ms  judgment  of 
dismissal  from  the  force  cannot  be  disturbed  on  appeal  as  being  too 
severe. — Bailey  v.  Examining  and  Trial  Board,  197. 

Police  Judges — Fees — City  Ordinance  Cases. 

9.  Held,  that  a  police  judge  is  not  entitled  to  collect  fees  in  cases 
arising  out  of  violations  of  city  ordinances,  either  from  the  city  or 
from  the  defendant. — State  ex  rel.  Bowe  v.  District  Court,  205. 

Same — D legal  Fees — Bemoval  from  Office. 

10.  Under  section  9006,  Bevised  Codes,  the  district  court  may  re* 
move  a  police  judge  from  office  for  illegaHy  collecting  a  fee  from  a 
defendant  for  approving  a  bond  filed  in  support  of  an  appeal  from 
a  judgment  of  conviction  for  a  violation  of  a  city  ordinance. — State 
ex  rel.  Bowe  v.  District  Court,  205. 

Special  Assessments — Not  Taxes. 

11.  Assessments  for  special  municipal  improvements,  such  as  the 
construction  of  sewers  or  the  building  of  sidewalks,  are  not  taxes; 
hence  constitutional  and  statutory  provisions  exempting  property 
from  taxation  have  no  application  to  such  assessments. — City  of 
Kalispell  v.  School  District  No.  5,  221. 

Same — Public  School  Property. 

12.  Held,  that  property  of  a  school  district,  devoted  exclusively  to 
public  school  purposes,  is,  in  the  absence  of  express  constitutional 
or  statutory  exemption,  liable  for  the  payment  of  assessments  made 
for  special  municipal  improvements. — City  of  Kalispell  v.  School  Dis- 
trict No.  5,  221. 

Same — Statutes — Construction. 

13.  Held,  further,  that  the  words  "public  places,"  found  in  the  pro- 
vision of  section  3396,  Bevised  Codes^  that  each  lot  or  parcel  of  land 
in  a  BpeciflJ  improvement  district  shall  be  assessed  for  that  part  of 
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the  wbole  eost  which  its  area  bears  to  the  entire  district,  "exclnsiye 
of  streets,  alleys  and  public  places/'  mean  public  places  such  as 
alleys  and  streets,  and  not  property  belonging  to  a  school  district 
and  devoted  exclusively  to  public  school  purposes. — City  of  Kali  pell 
V.  School  District  No.  5,  221. 

Police  Officers — Wrongful  Ouster — Salary — Defense — Payment  to  Another. 

14.  Under  section  375,  Be  vised  Codes,  providing  that  when  the  ti-le 
to  a  public  office  is  contested,  the  salary  eannot  be  paid  until  the 
proceedings  have  been  finally  determined,  it  was  no  defense  to  an 
action  by  a  police  officer  for  his  salary  during  the  time  he  was 
wrongfully  deprived  of  his  office,  that  it  had  been  paid  to  a  de  facio 
officer,  after  the  commencement  of  quo  warranto  proceedings  by  the 
plaintiff. — Wynne  v.  City  of  Butte,  417. 

Same — Office — Contest — ^Failure  of  Clerk  to  Certify — Effect. 

15.  The  failure  of  the  clerk  to  comply  with  section  376,  Kevi«ed 
Codes,  which  provides  that  the  clerk  of  the  district  court  sHnll  certify 
to  the  disbursing  officer  the  fact  that  the  title  to  an  offi  e  is  con- 
tested, did  not  prevent  an  officer  from  recovering  his  sa'ary  for<the 
time  during  which  he  was  wrongfully  ousted  and  the  salary  paid  to 
a  de  facio  officer. — Wynne  v.  City  of  Butte,  417. 

Same — Earnings  in  Other  Employment. 

16.  Where  a  police  officer  was  wrongfully  excluded  from  his  office, 
his  earnings  in  other  employments  during  the  time  of  his  exclosion 
eannot  be  charged  against  his  claim  for  salary. — Wynne  v.  City  of 

Butte,  417. 

Same — Presentation  of  Claim — When  Unnecessary. 

17.  The  provision  of  section  3288,  Bevised  Codes,  requiring  claims 
against  a  city  to  be  verified  and  filed  with  the  municipality,  has  not 
any  reference  to  a  claim  for  salary  fixed  by  ordinance;  therefore, 
to  entitle  a  police  officer  to  recover  his  salary  for  the  time  he  was 
unlawfully  excluded  from  office,  he  was  under  no  obligation  to  so 
present  his  claim. — Wynne  v.  City  of  Butte,  417. 

Same— ^Damages — Statutory  Provision — Inapplicability. 

18.  Held,  that  the  right  of  action  for  damages  given  to  one  wrong- 
fully ousted  from  office,  against  the  person  guilty  of  such  wrong, 
does  not  refer  to  one  for  salary  during  the  time  of  the  ouster. — 
Wynne  v.  City  of  Butte,  417. 

Special  Improvements — Besolution — Sufficiency. 

19.  Under  section  3397,  Bevised  Codes,  requiring  the  city  conncil 
to  state,  inter  aiia,  in  a  resolution  looking  to  the  creation  of  a  special 
improvement  disf^i^  the  "character  of  the  improvement,"  a  resolu- 
tion which  con  tain  eir^Jh>ftpasonably  comprehensive  notice  of  the  im- 
provement in  contemplati|Ji  was  sufficient,  a  detailed  descriT>tion  of 
the  work  to  be  done  bein^  unnecessary. — Mansur  v.  City  of  Poison, 
585. 

Same — Changing  Nature  of  Improvement — Power  of  Council. 

.  20.  While  a  city  council  may  not  so  change  the  nature  of  a  special 
street  improvement  set  foifth  in  the  resolution  provided  for  by  secticn 
3397,  Bevised  Codes,  as  to  be  materially  and  substantially  different 
from  that  authorized  and  the  cost  of  the  same  increased  in  propor- 
tion, work  which  substantially  follows  that  outlined  in  the  resolu- 
tion, though  omitting  one  feature  of  the  contemplated  improvement, 
is  not  open  to  complaint  in  this  respect. — Mansur  v.  City  of  Poison^ 
585. 

Same — Burden  of  Proof. 

21.     One  who  charges  that  a  contemplated  municipal  improvement 
*      has  been  materially  and  substantially  changed  by  the  city  council 
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from  the  original  plan  as  evidenced  by  tbe  resolation  authoTiEing  it, 
hat  the  burden  of  proving  the  materiality  of  the  change. — Mansur  ▼. 
City  of  Poison,  585. 

Same — Assessments — "Superficial  Area'*  Bule — Legality. 

22.  Held,  under  McMillan  v.  City  of  Butte,  30  Mont.  220,  76  Pac.  203, 
that  a  resolution  providing  that  the  cost  of  a  special  street  improve- 
ment, comprising  principal  as  well  as  side  streets,  shouM  be  paid  f^r 
by  the  levy  of  an  assessment  based  upon  the  "superficial  area"  rule 
prescribed  by  section  3396,  Revised  Codes,  was  not  void  as  inequi- 
table, in  that  under  it  owners  of  inside  lots  were  required  to  bear 
the  same  proportion  of  expense  as  owners  of  comer  lots  of  the  (ame 
area,  although  the  benefits  to  accrue  to  the  former  are  dispropor- 
tionate to  those  received  by  the  latter. — Maneur  v.  City  of  Poison, 
585. 

CLAIMS. 
Against  cities,  when  presentation  unnecessary,— eee  Cities  and  Towns,  17. 

COMMERCIAL  PAPER. 
See,  also.  Promissory  Notes. 
"Bankable"  note — Definition, — see  Banks  and  Banking,  1. 


CONSTITUTION. 

Power  of  legislature  to  enact  retrospective  laws, — see  Statutes  and  Statu- 
tory Construction,  5. 
Licenses — Occupations. 

1.  Section  1,  Article  XII,  of  the  Constitution,  which  authorizes  a 
state  license  tax  on  persons  and  corporations,  does  not  require  all 
occupations  to  be  taxed  equally. — State   v.   Hammond,  343. 

Same — Power  of  Legislature — ^Uniformity  Clause. 

2.  The  legislature  has  power  to  single  out  dealers  in  any  commodity 
and  compel  them  to  pay  a  license,  and  if  the  burden  falls  upon  aU 
such  dealers  alike,  no  one  of  them  may  complain  of  it  as  repugnant 
to  the  uniformity  clause  of  the  Constitution. — State  v.  Hammond,  343. 

Statutes — Constitutionality — Interstate   Commerce. 

3.  Held,  that  section  2763,  Revised  Codes,  providing  that  dealers  in 
oleomargarine,  bntterine,  etc,  must  pay  a  license  fee  of  one  cent  per 
pound  of  all  such  merchandise  sold,  is  not  obnoxious  to  the  Constitu- 
tion, nor  repugnant  to  clause  3,  section  8  of  Article  I  of  the  United 
States  Constitution,  giving  to  Congress  the  power  to  regulate  commerce 
among  the  several  states. — State  v.  Hammond,  343. 

CONSTITUTION  OF  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article  III,  section     7 382 

Article  III,  section  10 139 

Article  III,  section  15 175 

Article  V,  section  18 192 

Article  VIII,  section  19 585 

Article  VIII,  section  20 311 

Article  VIII,  section  27 380,  584 

Article  XII,  section     1 349  et  aeq. 

Article  XII,  section     2 j228 

Article  XII,  section     3 144 

Article  XII,  section     7 430 

Article  XII,  section  11 '. 431 

Article  XV,  section  13 2«tf 

Article  XIX,  section    1 108 
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CONTEMPT  PBOCEEDINOa 

Property  Rigbta — Not  Determinable  in. 

1.  Substantive  property  rights  cannot  be  adjudicated  throagb  the 
medium  of  contempt  proceedings. — ^Byan  y.  Quinlan,  521. 

CONTRACTS. 

See,  also.  Brokers. 

Of  Sale — Real  Property — ^Boundaries — ^Fraud — Rescission. 

1.  The  representations  made  by  a  land  owner  to  an  intending  pur- 
chaser as  to  the  boundaries  of  Ms  property,  held  to  have  been,  in 
effect,  warranties,  the  owner  being  presumed  to  know  its  location; 
and  Inhere,  after  the  consummation  of  a  sale,  the  statements  of  the 
vendor  in  this  regard  proved  false,  the  result  was  a  fraud  within  the 
meaning  of  section  4978,  Revised  Codes,  whether  made  in  good  or 
bad  faith,  and  the  vendee  had  a  right  to  rescind  or  sue  for  damages. 
Post  V.  Liberty,  1. 

Same — Boundaries — Duty  of  Vendor  and  Vendee. 

2.  Where  the  vendor  does  not  undertake  to  point  out  to  an  intend- 
ing purchaser  the  boundary  lines  of  his  land,  the  latter  must  ascer- 
tain them  for  himself;  otherwise  he  is  relieved  of  this  duty  and  may 
rely  upon  the  statements  made  by  the  former. — ^Post  v.  Liberty,  1. 

Same — Rescission — Complaint — ^Amendment — ^Waiver. 

3.  Where,  in  a  suit  to  rescind  a  contract  for  the  sale  of  real  estate, 
the  merits  of  the  controversy  were  tried,  plaintiffs  introducing  evi- 
dence that  they  had  restored  to  defendants  everything  received  from 
the  latter  under  the  contract,  though  the  complaint  failed  to  allege 
that  plaintiffs  had  placed  defendants  in  statu  quOy  as  required  by 
section  5065,  Revised  Codes,  the  pleading  will,  on  appeal,  be  treated 
as  amended  in  this  respect. — Post  v.  Liberty,  1. 

Same — ^Personal   Property — Credit— Breach  of  Condition. 

4.  Where  property  is  sold  and  delivered  on  an  agreement  that  credit 
will  be  extended  if  a  bankable  note  is  given  as  security,  on  nonperform- 
ance of  this  condition  the  buyer  is  at  once  liable  for  the  price. — Pasha 
v.  Bohart,  76. 

Same — Credit — Performance  of  Condition. 

5.  Under  an  agreement  to  sell  property  on  credit  provided  a  bankable 
note  is  given  as  security,  the  note  must  be  bankable  without  the  payee 
becoming  personally  liable  for  its  payment.-^— Pasha  v.  Bohart,  76. 

Same — Credit — Evidence. 
I  6.    Evidence  held  to  show  that  a  note  offered  by  a  buyer  was  not 

bankable,  and  hence  that  the  seller  might  recover  before  the  expiration 
j  of  the  term  of  credit. — Pasha  v.  Bohart,  76. 

I  Same. 

7.  In  an  action  by  a  seller  who  had  agreed  to  extend  credit  to  a  bnyer 
if  he  would  give  a  bankable  note  as  security,  the  former  may  testify 
that  the  banks  of  the  place  where  both  he  and  the  buyer  did  business 
refused  to  buy  the  note  offered  by  the  buyer. — ^Pasha  v.  Bohart,  76. 

Same— Credit — "Bankable  Note" — ^Definition. 

8.  A  bankable  note  is  one  receivable  as  cash  by  a  bank,  and  a  note 
that  banks  will  not  buy  is  not  bankable,  regardless  of  the  bank's  rea- 
sons for  refusing  to  buy,  or  the  high  character  of  the  paper. — Pasha 
V.  Bohart,  76. 

Illegal  Contracts — Public  Policy. 

9;  Under  the  rules  ot  the  Department  of  the  Interior,  surveying  con- 
tracts will  not  be  given  to  a  surveyor  whose  notes  for  a  former  survey 
have  not  been  completed,  and  it  ia  against  the  custom  to  grant  aueeet- 
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tltve  contracts  to  the  8am«  surveyor,  althongb  tbe  department  lias  recog- 
nised the  right  of  third  persons  to  finance  surveying  contracts  and  to 
collect  the  remuneration.  Heldj  that  as  the  surveyors  who  did  the 
work  had  to  be  examined  and  show  their  competency,  a  contract  by 
which  a  second  surveyor  who  was  ineligible  because  he  had  not  handed 
in  his  notes  on  a  previous  survey  agreed  to  finance  the  contract  for 
another  mxrvejf  paying  a  salary  to  the  surveyor  who  obtained  the  con- 
tract and  did  the  work,  and  in  return  collecting  the  contract  price 
from  the  government,  was  not  illegal  as  against  public  policy ,  the 
government  being  in  no  way  damaged. — Dallas  v.  Douglas,  114. 

Validity— PubUc  Policy. 

10.  A  contract  will  not  be  declared  void  as  against  public  policy,  if 
by  any  reasonable  construction  it  can  be  upheld. — ^Dallas  v.  Douglas, 
114. 

Same. 

11.  A  contract  not  requiring  the  doing  of  anything  adverse  to  the 
public  welfare  or  forbidden  by  law,  and  not  based  on  an  immoral  con- 
sideration, is  not  invalid  as  against  public  policy. — ^Dallas  v.  Douglas, 
114. 

Payment — Manner  of — Incorrect  Instruction. 

12.  Parties  may  stipulate  for  the  discharge  of  their  obligations  in 
any  lawful  medium  other  than  money;  hence  it  was  error  to  refuse  to 
instruct  the  jury,  in  an  action  to  recover  for  goods,  wares  and 
merchandise  in  which  defendant  claimed  that  the  agreement  between 
him  and  defendant  was  that  he  should  make  payment  by  delivery  of 
certain  merchandise,  that  if  the  proof  sustained  his  contention  and 
he  was  ready,  willing  and  able  to  perform,  but  that  plaintiff  refused 
to  accept  the  medium  agreed  upon,  they  should  find  for  defendant. — 
Bichter  v.  Linden,  269. 

Of  Sale— Mutuality. 

13.  A  contract  for  the  sale  of  farm  produce  which,  while  giving  the 
right  to  the  buyer  to  fix  the  date  of  delivery,  also  provided  that  all 
of  it  must  be  called  for  by  him  before  a  certain  date,  was  not  void 
for  want  of  mutuality  upon  the  alleged  ground  that  its  terms  left 
it  optional  with  him  whether  he  would  or  would  not  eaU  for  delivery.-— 
Saifdeen  y.  Russell  Lumber  Co.,  273. 

For  Benefit  of  Third  Party — Enforcement. 

14.  To  entitle  a  third  person  to  take  advantage  of  a  contract  under 
section  4970,  Bevised  Codes,  which  provides  that  '-a  contract,  made  ex- 
pressly for  the  benefit  of  a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it,"  there  must  have  been 
a  consideration  passing  from  him,  or  the  relationship  between  him  and 
the  contracting  parties  must  have  been  such  as  that  a  consideration 
may  be  deemed  to  have  passed  from  him. — Tatem  v.  Eglanol  Min. 
Co.,  367. 

Same — Case  at  Bar. 

15.  The  owners  of  a  large  block  of  mining  stock  polled  their  interests 
and  sold  part  of  it  through  their  trustee,  with  the  alleged  understanding 
that  the  proceeds  should  be  loaned  to  the  company  for  the  purpose  of 
developing  the  mine,  and  that  such  loans  should  be  repaid  by  it  from 
the  earnings  and  proceeds  of  the  mine.  Held,  under  the  rule  declared 
in  paragraph  14,  above,  in  an  action  against  the  company  to  recover  on 
the  notes  evidencing  the  loans,  that  the  purchasers  of  such  stocl^  (ap- 
pearing as  interveners  to  defend  on  behalf  of  the  company  as  minority 
stockholders)  were  not  entitled  to  interpose  the  alleged  agreement  as  a 
defense  to  the  collection  of  the  notes,  since  the  contract  was  not  made 
expressly  for  the  benefit  of  the  defendant  company,  and  no  considera- 
tion passed,  or  could  be  deemed  to  have  passed,  from  it  to  plaintiff 
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trustee;  tlie  fact- that  ineidentallj  the  contraet  ndglit  bave  inured  to  its 
benefit  being  insufficient  to  enable  it  to  take  advantage  of  it. — Tatem 
▼.  Eglanol  Min.  Co.,  367. 

Bales — ^Acceptance— Rejection — Failure  to  Return — Effect. 

16.  Under  a  contract  for  the  sale  of  machinery  providing  that,  in  case 
of  rejection  or  failure  to  paj  as  provided  therein,  the  buyer  should 
return  and  deliver  the  property  to  the  seller,  freight  prepaid,  if  the 
property  was  defective,  it  is  the  buyer's  duty  to  so  return  it  whether 
he  refuses  to  accept  it,  or,  after  acceptance,  rejects  it  on  account  of  the 
defects;  hence,  where  the  buyer  refused  to  return  it  unless  the  seller 
refunded  the  freight  already  paid,  he  was  liable  for  the  purchase  price. 
Berlin  Machine  Co.  v.  Midland  G.  ft  L.  Co.,  390. 

CONVERSION. 
Demand  Unnecessary,  When. 

1.  Where  property  is  wrongfully  taken  from  the  owner,  he  may  sue 
without  a  demand. — First  Nat.  Bank  v.  Silver,  231. 

Waiver  of  Tort. 

2.  One  having  a  cause  of  action  in  conversion  may  waive  the  tort 
and  sue  as  upon  an  implied  contract. — First  Nat.  Bank  ▼.  Silver^  231; 
Ivey  v.  La  France  Copper  Co.,  71. 

CORPORATIONS. 

(Other  than  Municipal.) 

See,  also.  Taxation  9,  10. 

Extension  of  Life — Statutory  Authority. 

1.  Held,  that  though  at  the  time  a  corporation  was  formed  the  law 
(Comp.  Stats.,  Fifth  Div.,  sec.  446)  made  no  provision  for  an  exten- 
sion of  its  corporate  existence,  but  limited  its  life  to  twenty  years, 
and  notwithstanding  the  fact,  that  it  never  elected  to  continue  its 
existence  under  the  provisions  of  the  Codes  of  1895  or  subsequent  legis- 
lation, it  nevertheless  could  avail  itself  of  the  privilege  granted  in  that 
behalf  by  section  3826,  Revised  Codes,  as  amended  by  Laws  of  1909, 
page  149. — ^Merges  v.  Altenbrand,  355. 

Same — Expiration   of   Time  Limit — Effect. 

2.  Where  the  law  creating  a  corporation  fixes  a  definite  time  during 
which  its  life  shall  continue,  the  corporation  is  dissolved  upon  the  ex- 
piration of  such  time  limit,  and  can  thereafter  exercise  only  such 
powers  as  are  conferred  by  law  to  enable  it  to  wind  up  its  affairs. — 
Merges  ▼.  Altenbrand,  355. 

Extension   of  Life — Statutory   Re<juirements — Conditions  Precedent. 

3.  To  bring  about  an  extension  of  its  existence,  a  corporation  must 
take  all  the  steps  prescribed  by  the  statute, — i.  e.:  (1)  A  meeting  of 
the  stockholders  with  a  favorable  vote  by  the  re<jnisite  majority;  (2) 
the  preparation  and  execution  of  a  certificate  evidencing  the  proceed- 
ings had;  (3)  the  filing  of  the  certificate  with  the  clerk  and  recorder 
of  the  proper  county,  and  (4)  the  filing  of  a  certified  copy  thereof 
with  the  secretary  of  state,--during  its  life;  any  one  of  these  steps 
taken  thereafter  is  ineffectual.  Hence,  where  neither  the  certificate 
above  mentioned  nor  a  certified  copy  thereof  was  filed  with  the  proper 
officers  until  two  days  after  the  twenty-year  period  of  its  life  had 
expired,  the  attempt  to  extend  its  existence  was  abortive. — ^Merges  ▼. 
Altenbrand,    355. 

Expiration  of  Time  Limit — Receiver — Improper  Appointment. 

4.  Where  the  complaint  in  an  action  by  a  minority  stockholder  to  have 
a  corporation  declared  legally  dead  because  of  the  expiration  of  the 
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time  limit  fixed  \>j  its  cbarter  did  not  allege  that  defendant  directors 
were  incompetent  or  improvident,  or  had  been  guilty  of  wrongdoing 
in  connection  with  the  property  of  the  corporation,  other  than  that 
they  were  acting  npon  the  erroneous  assumption  that  the  corporation 
iras  still  in  existence,  which  fact,  however,  did  not  appear  to  have 
resulted  in  substantial  injury  to  plaintiff,  a  receiver  held  to  have 
been  improperly  appointed. — Merges  v.  Altenbrand,  355. 

COSTS. 
In  proceeding  for  writ  of  prohibition, — see  Justices  of  the  Peace,  3. 

Order  Taxing — Appeal. 

1.  An  appeal  does  not  lie  from  an  order  taxing  or  refusing  to  tax 
costs;  such  an  order  is  reviewable  only  on  appeal  from  the  judgment.^ 
Ferris  v.  McNally,  20. 

OOUNTEBCLAIMS. 

Judgment  on  Pleadings — ^When  Improper. 

1.  Judgment  for  plaintiff  on  the  pleadings  is  improper,  where  the 
answer  states  facts  sufficient  to  constitlite  counterclaims  exceeding 
plaintiff's  demand.— First  Nat.  Bank  v.  Silver,  231. 

Partnership^Conversion — Bight   of   Surviving  Partner. 

2.  Since  the  interest  of  each  member  of  a  partnership  extends  to 
every  portion  of  its  property,  a  surviving  partner  may  retain  posses- 
sion and  control  thereof  jure  proprio,  and  defend  an  action  against  him 
on  a  partnership  obligation  by  setting  up  a  counterclaim  to  recover 
the  value  of  firm  property  converted  by  plaintiff. — First  Nat.  Bank 
▼.  Silver,  231. 

Express  and  Implied  Contracts. 

3.  The  provision  of  subdivision  2,  section  6541,  Revised  Codes,  that 
in  an  action  on  a  contract  any  other  cause  of  action  on  contract  ex- 
isting at  the  commencement  of  the  action  may  be  set  up  as  a  counter- 
claim, applies  to  implied  as  well  as  express  contracts. — ^First  Nat.  Bank 
V.  Silver,  231. 

COUNTY  COMMISSIONERS. 

Highways — ^Defects  in — Notice — ^Presumptions. 

1.  Where  a  defect  in  a  county  road  has  existed  for  such  a  length  of 
time  and  under  such  circumstances  that,  in  the  exercise  of  reasonable 
care  and  diligence,  the  commissioners  ought  to  have  obtained  knowledge 
of  it,  notice  will  be  presumed. — Smith  v.  Zimmer,  282. 

Same — ^Roads — Evidence. 

2.  Evidence  that  a  board  of  county  commissioners  had  made  record 
of  a  certain  county  road,  as  required  by  sections  1341  and  1357,  Re- 
vised Codes,  together  with  other  facts  showing  its  use  by  the  public, 
was  prima  fade  sufficient  to  show  that  it  was  a  public  road.^-Smith 
V.  Zimmer,  2^2. 

Same — ^Defects  in  Roads — ^Personal  Liability. 

3.  Held,  that  county  commissioners  as  well  as  their  road  supervisors 
are  personally  liable  in  damages  for  injuries  sustained  by  reason  of 
their  negligent  failure  to  repair,  or  give  warning  of,  a  defect  in  a 
public  highway  which  had  existed  for  about  five  months  at  the  time 
of  the  accident.  (See  Opinion  on  Rehearing.) — Smith  y.  Zimmer, 
282. 

CREDITORS. 

See  Fraud,  2,  3.  - 
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Striking  Out  Evidence — ^Harmless  Error. 

6.  It  was  not  reversible  error  to  strike  out  testimony  of  a  witness, 
where  there  was  other  testimony  of  the  same  witness  to  practicaUj  the 
same  effect. — Zvanovich  v.  Gagnon  ft  Co.,  180. 

Offer  of  Proof. 

7.  Where  one  desires  to  preserve  for  review  a  ruling  which  sustains 
an  objection  to  a  question,  he  must  show  bj  an  offer  of  proof  what 
the  answer  would  be. — Zvanovich  v.  Gagnon  &  Co.,  180. 

Complaint — Indefinitness — ^Waiver. 

8.  A  police  officer  who  goes  to  trial  before  the  Trial  Board  of  the 
Police  Department  on  a  complaint  charging  official  delinquency,  without 
askine  that  it  be  made  more  specific,  is  estopped  to  say  on  appeal 
that  it  is  indefinite  and  uncertain. — ^Bailey  y.  Examining  and  Trial 
Board,  197. 

Burden  of  Showing  Error. 

9.  Appellant  has  the  burden  of  showing  reversible  error. — Haley  t. 
McDermott,  217. 

Beeord — Evidence — Presumptions. 

10.  Where  the  record  shows  that  it  does  not  contain  all  the  evidence, 
it  will  be  presumed  on  appeal  that  the  evidence  omitted  sustains  the 
judgment. — Haley  v.  McDermott,  217;  State  v.  Morris,  334. 

Judgment — Failure  of  Proof — BeversaL 

11.  A  judgment  entirely  unsupported  by  the  evidence  will  be  reversed 
on  appeal. — Haley  v.  McDermott,  217. 

Briefs — ^Argument. 

12.  Questions  not  argued  in  appellant's  brief  will  not  be  reviewed.— 
Winterscheid  v.  Beichle,  238. 

Pleadings — ^Liberal  Construction,  When. 

13.  Where  appellant  had  an  opportunity  to  try  an  action  brought  for 
the  purpoFo  of  enjoining  him  from  trespassing  upon  plaintiff's  land, 
but  instead  chose  to  interpose  a  motion  for  nonsuit,  and  upon  refusal 
thereof  declined  to  introduce  evidence  in  support  of  his  contentions,  the 
supreme  court  on  appeal  will  give  the  complaint  (attacked  on  the 
ground  that  it  failed  to  state  a  cause  of  action)  the  most  liberal  con- 
struction in  order  to  sustain  the  judgment  in  favor  of  plaintiff. — Hahn 
V.  Sbaubut,  326. 

Record — ^Prejudicial  Error. 

14.  To  entitle  appellant's  contentions  to  consideration,  he  must  make 
the  record  disclose  prejudicial  error. — Hahn  v.  Shaubut,  326. 

Error — ^Who  may  not  Complain. 

15.  Where  defendant  in  an  action  for  an  injunction  by  his  answer 
raised  an  issue  of  justification,  but  at  the  trial  declined  to  offer  evidenea 
in  substantiation  thereof,  he  will  be  deemed  to  have  abandoned  the 
issue,  and  may  not  complain  of  a  judgment  entered  against  him.— 
Hahn  v.  Shaubut,  326. 

Conflicting  Evidence — Conclusiveness  of  Verdict. 

16.  A  verdict  on  conflicting  evidence,  approved  by  the  trial  court  in 
refusing  to  grant  a  new  trial,  will  not  be  interfered  with  on  appeal. — 
Albertini  ▼.  Linden,  398. 

Judgment — Reversal — Harmless  Error. 

17.  A  judgment  should  not  be  reversed  for  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect  .the  substantial  rights 
of  the  parties. — Heitman  v.  Chicago,  M.  Sd  St.  P.  By.  Co.,  406. 

ASSAULT  WITH  DEADLY  WEAPON. 
See  Criminal  Law,  36,  37. 
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ABSIGNMENT. 

Of  WtLgeB — Bights  of  Assignor. 

1.  Assignment  of  his  wages  as  seeuritj  for  merchandise  purchased  or 
to  be  purchased  did  not  deprive  plaintiff  assignor  of  his  title  to  the 
balance  due  him  after  deducting  the  amount  of  credit  extended,  or  dis- 
qualify him  from  prosecuting  an  action  therefor  in  his  own  name;  and 
the  fact  that  plaintiff's  employer  had  wrongfully  ]paid  such  balance  to 
another  did  not  discharge  it  from  liability,  nor  give  plaintiff  a  cause 
of  action  against  the  person  to  whom  it  had  been  so  paid. — Beid  v. 
Hennessy  Co.,  462. 

ATTOBNEYS. 

Accepting  retainer  to  prosecute  suit  against  city  while  acting  as  alderman, 
cause  for  removal  from  office  of  alderman, — see  Cities  and  Towns,  2. 

Disbarment — Insufficient  evidence, — see  In  re  Duffy,  609. 

Employing   private   attorneys   in   prosecution   of   criminals, — see    Criminal 
Law,  5-7. 

BANKS  AND  BANKING. 

"Bankable  Note"— Definition. 

1.  A  bankable  note  is  one  receivable  as  cash  by  a  bank,  and  a  note 
which  banks  will  not  buy  is  not  bankable,  regardless  of  the  bank's 
reasons  for  refusing  to  buy,  or  the  high  character  of  the  paper. — ^Pasha 
T.  Bohart,  76. 

BETS. 
See  Horseracing,  1. 

BOUNDARIES. 
Bepresentations  relating  to, — sea  Contracts,  1-3. 


BBIEFS. 
Argument — ^Review. 

1.  Questions  not  argued  in  appellant's  brief  will  not  be  reviewed.-— 
Winterscheid  v.  Beichle,  238. 

BBOKEBS. 
Bight  to  Commission — When. 

1.  A  broker  is  entitled  to  his  conunission  if  he  produces  a  purchaser 
ready  to  accept,  and  who  does  accept,  the  offer  made  by  the  seller 
according  to  its  terms. — ^Laux  v.  Hogl,  445. 

When  not  Entitled  to  Commission. 

2.  Defendant  gave  to  plaintiffs  for  a  period  of  thirty  days  the  exclu- 
sive right  to  sell  certain  property,  with  the  proviso  that  after  the  ex- 
piration of  such  time  he  was  free  to  sell  to  any  purchaser  found  by 
himself.  Plaintiffs  procured  a  person  willing  to  buy  provided  he 
found  the  property  (situated  in  another  city)  as  represented  to  him 
and  in  his  opinion  was  worth  the  price  asked  for  it.  Defendant  effected 
a  sale  about  ten  minutes  after  he  had  been  informed  by  one  of  plain- 
tiffs of  the  intending  buyer's  presence  in  the  city  for  the  purpose  of 
examining  the  property.  Held,  that  a  meeting  of  minds  of  the  seller 
and  purchaser,  resulting  in  an  unqualified  acceptance,  not  having  been 
produced  by  their  agency,  plaintiffs  were  not  entitled  to  their  commis- 
sion.— ^Laux  V.  Hogl,  445. 

Expense  of  Time  and  Money — Immateriality. 

3.  The  compensation  of  plaintiff  brokers  having  been  dependent  upon 
their  success  in  finding  a  purchaser  for  defendant's  property,  any  ex- 
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pense  of  time  or  money  made  hj  them  in  their  attempt  to  pToeoft  one 
wai  at  their  own  riek. — ^Lanz  ▼.  Hogl,  445. 

BUEDEN  OP  PBOOP. 
See,  also,  Water  Bights,  16,  17. 

Promissory  Notes — Nonpayment. 

1.  An  allegajbion  of  nonpajrment  of  a  joint  and  several  promissory 
note  being  denied,  the  burden  of  proving  nonpayment  by  any  of  the 
parties  liable  rests  upon  plaintiff. — Pirst  Nat.  Bsjik  t.  Silver,  231. 

Special  Improvements— Changing  Nature  of. 

2.  One  who  charges  that  a  contemplated  municipal  improvement  has 
been  materially  and  substantially  changed  by  the  city  council  from  the 
original  plan  as  evidenced  by  the  resolution  authorizing  it,  has  the 
burden  of  proving  the  materiality  of  the  change. — ^Mansur  ▼.  City  of 
Poison,  585. 

CAERIERS. 
See  Bailroads;  Street  Bailways. 

CAUSES  OP  ACTION. 

Ajnendment  of  complaint,  stating  new  cause  of  action, — see  Pleading  and 
Practice,  4. 

Improper  joining  of, — see  Pleading  and  Practice,  8,  15|  16. 
Separate  stating  of, — see  Appeal  and  Error,  2. 

CAVEAT  EMPTOR. 
Praud. 

1.  The  rule  of  ccveat  emptor  has  not  any  application  where  fraud 
entered  into  the  transaction  sought  to  have  set  aside. — Post  v.  Ldber^,  1« 

CERTIOBABL 
See  Inheritance  Taxes,  2. 

CITIES  AND  TOWNS. 
See,  also,  Personal  Injuries,  1-7. 

Aldermen — Agents  of  Municipality — Good  Paith. 

1.  Aldermen,  like  other  officers  of  a  municipal  corporation,  ara 
agents  of  the  municipality,  and  as  such  must  use  the  discretion  which 
they  have  in  the  exercise  of  their  powers,  in  good  faith  for  the  bene- 
fit of  their  principal. — State  ex  rel.  Ryan  y.  Board  of  Aldermen,  188. 

Same — Misconduct — Evidence — Sufficiency. 

2.  Held,  that  an  alderman  was  properly  found  guilty  of  misconduct 
in  office  and  removed,  on  the  grounds  that  in  his  capacity  as  an 
attorney  at  law  he  defended  one  charged  with  conducting  business 
without  paying  a  license  tax,  and  accepted  a  retainer  to  prosecute 
a  suit  against  the  town  for  damages  and  an  injunction  in  regard  to 
a  sewer. — State  ex  rel.  Ryan  v.  Board  of  Aldermen,  188. 

Same — Public  Officers — Removal — Misconduct — Willfulness. 

3.  To  justify  removal  of  an  officer  for  misconduct,  it  is  not  neces- 
sary that  the  actions  made  the  basis  of  the  charge  against  him  must 
have  been  willful;  the  official  doing  of  an  act  may  constitute  mis- 
conduct, although  there  was  no  corrupt  or  malicious  motive. — State 
ex  rel.  Ryan  v.  Board  of  Aldermen,  188. 

Police  Officers — Misconduct — Charges — Sufficiency. 

4.  The  requirement  of  section  3309,  Revised  Codes,  that  a  complaint 
charging  a  police  officer  with  any  of  the  defenses  triable  by  the 
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Examining  ftnd  Trial  Board  of  the  Police  Department  sball  be  re- 
duced to  writing,  is  met  if  it  in  subetanee  makes  out  anj  of  the 
offenses  mentioned  therein. — ^Bailey  t.  Examining  and  Trial  Board, 
197. 

Baroe. 

6.  A  police  oiBcer  who,  after  having  been  notified  of  an  obstruction 
on  a  sidewalk  by  a  pedestrian  who  was  injured  by  falling  over  it, 
paid  no  attention  to  the  complaint  further  than  to  say  that  nothing 
could  be  done  unless  the  complainant  swear  out  a  warrant  against 
the  owner  of  the  premises,  was  guilty  of  misconduct  in  office,  in  view 
of  police  regulations  governing  such  matters,  as  well  as  of  neglect  of 
duty;  and  a  charge  substantially  embodying  the  above  facts  held 
sufficient  to  state  either  or  both  of  these  offenses  made  triable  by  the 
Trial  Board  of  the  Police  Department. — Bailey  t.  Examining  and 
Trial  Board,  197. 

fiame — Charges — Sufficiency — Waiver. 

6.  A  police  officer  who  goes  to  trial  before  the  Trial  Board  of  the 
Police  Department  on  a  complaint  charging  official  delinquency,  with- 
out asking  that  it  be  made  more  specific,  will  not  be  heard  on  appeal 
to  say  that  it  was  indefinite  and  uncertain. — ^Bailey  v.  Examining  and 
Trial  Board,  197. 

Same — Finding  of  Trial  Board — Conclusiveness. 

7.  Where  substantial  evidence  supports  the  decision  of  the  Police 
Trial  Board  finding  a  police  officer  guilty  of  official  misconduct,  its 
determination  is  final  and  conclusive  upon  all  courts. — Bailey  v.  Ex- 
amining and  Trial  Board,  197. 

6ame — ^Punishment  by  Mayor — Review. 

8.  The  power  to  impose  punishment  on  a  police  offi<*er  found  guilty 
of  official  misconduct  being  lodged  in  the  mayor,  his  judgment  of 
dismissal  from  the  force  cannot  be  disturbed  on  appeal  as  being  too 
severe. — Bailey  v.  Examining  and  Trial  Board,  197. 

Police  Judges — Fees — City  Ordinance  Cases. 

9.  Held,  that  a  police  judge  is  not  entitled  to  collect  fees  in  cases 
arising  out  of  violations  of  city  ordinances,  either  from  the  city  or 
from  the  defendant. — State  ex  rel.  Bo  we  v.  District  Court,  205. 

Same — Illegal  Fees — Bemoval  from  Office. 

10.  Under  section  9006,  Revised  Codes,  the  district  court  may  re- 
move a  police  judge  from  office  for  illegally  collecting  a  fee  from  a 
defendant  for  approving  a  bond  filed  in  support  of  an  appeal  from 
a  judgment  of  conviction  for  a  violation  of  a  city  ordinance. — Stat« 
ex  rel.  Rowe  v.  District  Court,  205. 

Special  Assessments — Not  Taxes. 

11.  Assessments  for  special  municipal  improvements,  such  as  the 
construction  of  sewers  or  the  building  of  sidewalks,  are  not  taxes; 
hence  constitutional  and  statutory  provisions  exempting  property 
from  taxation  have  no  application  to  such  assessments. — City  of 
Ealispell  v.  School  District  No.  5,  221. 

Same — Public  School  Property. 

12.  Held,  that  property  of  a  school  district,  devoted  exclusively  to 
public  school  purposes,  is,  in  the  absence  of  express  constitutional 
or  statutory  exemption,  liable  for  the  payment  of  assessments  made 
for  special  municipal  improvements. — City  of  KalispeU  v.  School  Dis- 
trict No.  5,  221. 

Same — Statutes — Construction. 

13.  Held,  further,  that  the  words  "public  places,"  found  in  the  pre- 
vision of  section  3396,  Revised  Codes,  that  each  lot  or  parcel  of  land 
in  a  special  improvement  district  shall  be  assessed  for  that  part  of 
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CUSTOM. 
See  Evidence,  1, 

DAY. 
Bee  Statute  of  LimitationB,  !• 

DEFAULT  JUDGMENTS. 
Setting  aside, — see  Judgments,  5-9,  13. 


DEFENSES. 
Act  of  God, — Flooding  land, — see  Waters  and  Water  Bights,  1,  t. 
Belief  in  truth  of  libelous  publication, — see  label,  3. 


DEMAND. 
See  Conversion,  1. 

DEMURRER. 

General,  does  not  raise  bar  of  the  statute  of  limitations, — see  Statute  of 

Limitations,  3. 

DISCRETION. 

Amendment  of  pleadings  during  trial, — see  Pleading  and  Practice,  11,  12. 

Imposition  of  terms  on  setting  aside  default  judgment, — see  Judgments,  7. 

Granting  injunction  pendente  lite, — see  Injunction,  1. 

Granting  new  trial  on  ground  of  newly  discovered  evidence, — see  New 
Trial,  5. 

Permitting   private   attorney   to   assist   in   prosecution   of   eriminals,- 
Criminal  Law,  6. 

Repeatedly  propounding  same  question  to  witness, — see  Evidence,  14« 


DISMISSAL. 

Judgment — Bar  to  New  Action. 

1.  In  an  action  against  a  city  a  verdict  wss  rendered  for  the  defend- 
ant. No  judgment  having  been  entered  on  the  verdict,  plaintiff  pro- 
cured a  judgment  to  be  entered  dismissing  the  action  under  Revised 
Codes,  section  6714.  Held,  that  this  was  not  a  judgment  on  the  merits, 
and  did  not  bar  another  action  for  the  same  cause,  and  it  was  noU 
necessary  that  the  judgment  should  have  dismissed  the  action  without 
prejudice. — Pullen  v.  City  of  Butte,  46. 

EJECTMENT. 
See  Mines  and  Mining,  S-9. 

EMBEZZLEMENT. 

Instruction  relative  to,  properly  denied  in  a  prosecution  for  lareeny  as 

bailee, — see    Criminal   Law,   31. 

EQUITY. 
Hee,  also,  Receivers;  Fraud. 

Conclusiveness  of  findings, — see  Findings,  1,  8. 

Maxims. 

1.    One  coming  into  a  court  of  equity  must  e<»iM  with  dean  hands.-^ 
In  re  First  Trust  ete.  Bank,  89. 
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iWeigliing  Evidence — Power  of  Court. 

2.  The  trial  court,  in  a  suit  in  equity,  in  wefgbine  the  testimony  may 
eonaider  the  appearance  and  demeanor  of  the  witness  and  their  in- 
terest in  the  transaetion,  and  it  may  disbelieve  witnesses  giving  im- 
probable and  inconsistent  testimony  relative  to  a  transaction  in  which 
they  are  pecuniarily  interested,  though  they  are  not  directly  contra- 
dieted. — ^Beid  V.  Hennessy  Mer.  Co.,  383. 

ESTATES  OF  DECEASED  PERSONS. 
See  Fraud,  4,  5. 

ESTOPPEL. 

Beeeiving  evidence  out  of  court, — see  Jury,  2« 

In  pais — ^Who  may  not  inoke. 

1.  Since  the  doctrine  of  estoppel  in  pais  operates  only  in  favor  of  the 
party  (and  his  privies)  who,  in  reliance  upon  declarations  and  state- 
ments made  to  him,  has  changed  his  condition  with  reference  to  the 
subject  matter  of  such  representations,  a  mining  company  which  was 
not  a  party  to  an  alleged  arrangement  between  the  seller  of  certain 
pooled  stock  and  the  purchasers  thereof,  whereby  the  proceeds  of  sale 
were  to  be  loaned  to  the  company  and  payment  enforced  only  out  of 
prospective  profits,  was  not  in  a  position  to  invoke  the  doctrine. — Tatem 
V.  Eglanol  Min.  Co.,  367. 

EVIDENCB. 
See,  also.  Judicial  Notice;  Criminal  Law. 
Circumstantial  evidence, — see  Criminal  Law,  14. 

Negligence — Custom. 

1.  Proof  that  the  work  of  constructing  a  railroad  along  a  watercourse 
was  done  in  the  customary  manner  does  not  alone  disprove  negligence; 
there  must  be  proof  that  such  custom  was  the  custom  of  ordinarily 
prudent  and  careful  men. — ^Lyon  v.  Chicago,  M.  &  St.  P.  By.  Co.,  33. 

Personal  Injuries — Cities  and  Towns — Sidewalks — Admissibility. 

2.  In  an  action  against  a  city  for  injuries  claimed  to  have  resulted 
from  a  defective  sidewalk,  it  is  not  error  to  permit  a  witness  to  testify 
that  a  few  days  after  the  accident  the  sidewalk  was  repaired,  when  suoh 
testimony  is  admitted  only  to  show  the  condition  of  the  sidewalk  at  the 
time  of  the  accident,  and  not  to  show  negligence. — Pullen  v.  City  of 
Butte,  46. 

Same. 

3.  In  an  action  against  a  city  for  injuries  claimed  to  have  been  caused 
by  a  d-efective  sidewalk  tripping  and  throwing  plaintiif,  evidence  that 
other  persons  had  stumbled  at  that  point  was  admissible,  both  as  show- 
ing the  dangerous  character  of  the  place,  and  as  bearing  on  the  question 
of  notice. — l^llen  v.  C^ty  of  Butte,  46. 

Same — ^Admissibility — Harmless  Error. 

4.  Where  an  objection  to  a  question  is  sustained,  but  subse(fuently  the 
witness  answers  a  substantially  similar  question,  the  sustaining  of  the 
objection  is  not  reversible  error. — ^Pullen  ▼.  City  of  Butte,  46. 

Same — ^Admissibility. 

5.  In  an  action  against  a  city  for  injuries  received  from  a  defective 
sidewalk,  an  ordinance  of  the  city  defining  the  duties  of  the  street  com- 
missioner, city  marshal,  and  policemen  is  competent  evidenee  as  bearing 
on  the  question  of  notice. — ^Pullen  v.  City  of  Butte,  46. 
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Admissibility — Harmless  Error. 

6.  Where  the  answer  of  a  witness  to  a  question  given  over  objeetioB 
was  "hat  he  did  not  know,  the  overruling  of  the  objeetion  is  not  re- 
versible error. — Pullen  v.  City  of  Butte,  46. 

Cross-examination — Scope. 

7.  Courts  should  allow  the  fullest  scope  for  cross-examination  of  wit- 
nesses, to  the  end  that  the  jury  may  be  advised  of  all  facts  having  a 
legitimate  bearing  upon  the  issues  presented. — ^Knuckey  v.  Butte  Elec- 
tric Ry.  Co.,  106. 

Same — Showing  Purpose  of  Cross-examination. 

8.  It  is  the  duty  of  counsel  to  make  the  record  show  prejudicial  error, 
BO  that,  where  an  objection  is  made  to  a  question  on  cross-examination, 
a  reasonable  effort  should  be  made  to  advise  the  court  of  the  object 
with  which  the  question  was  asked. — Knuckey  v.  Butte  Electric  By.  Co., 
.106. 

Witnesses — Pecuniary  Interest. 

9.  Permitting  a  witness  to  testify  that  he  had  not  any  expectation  of 
getting  a  reward  for  his  testimony,  if  error,  held  harmless. — Knuckey 
V.  Butte  Electric  By.  Co.,  106. 

Financial  Condition  of  Defendant — Evidence. 

10.  In  an  action  where  punitive  damages  are  claimed, '  evidence  of  the 
financial  condition  of  defendant  is  admissible. — ^Winterscheid  v.  Beichle, 
238. 

Letters  and  Telegrams — Admissibility. 

11.  Letters  and  telegrams  sent  by  plaintiff  in  an  action  for  breach  of 
a  contract  of  sale  of  farm  produce  to  defendant  were  admissible  in  evi- 
dence in  support  of  his  allegation  that  he  had  made  repeated  demands 
upon  the  latter  for  delivery. — Sandeen  v.  Bussell  Lumber  Co.,  273. 

Power  of  Court  in  Weighing — Witnesses. 

12.  The  trial  court,  in  a  suit  in  equity,  in  weighing  the  testimony  may 
consider  the  appearance  and  demeanor  of  the  witnesses  and  their  in- 
terest in  the  transaction,  and  it  may  disbelieve  witnesses  giving  im- 
probable and  inconsistent  testimony  relative  to  a  transaction  in  which 
they  are  pecuniarily  interested,  though  they  are  nat  directly  contra- 
dicted.— Beid  V.  Hennessy  Mer.  Co.,  383. 

Cross-examination — Nature  of  Bight. 

13.  The  rule  that  the  right  of  cross-examination  may  be  extended  to 
facts  other  than  those  covered  by  the  direct  examination  which  tend  to 
enlighten  the  jury  upon  the  question  in  controversy,  includes  questions 
asked  for  the  purpose  of  brin|ri]ig  out  the  motives,  bias,  and  interest 
of  the  witness,  or  as  a  reflection  on  his  capacity  and  memory.— State  ▼• 
Biggs,  400. 

Bepeating  Questions — ^Discretion. 

14.  In  the  absence  of  a  showing  of  abuse  of  the  discretion  of  the  dis- 
trict court  in  sustaining  objections  to  questions  theretofore  asked  and 
answered  more  than  once,  the  supreme  court  will  not  hold  that  such 
rulings  were  prejudicial.— -State  v.  Biggs,  400. 

Cross-examination — Questions  Degrading  Witnesses. 

'  15.  Where  a  witness  for  the  state,  on  a  trial  for  larceny  of  livestock, 
testified  that  he  was  in  the  employment  of  a  cattle  company  as  stock 
inspector  at  the  time  of  the  arrest  of  accused,  but  there  was  nothing 
to  show  that  he  was  engaged  in  a  criminal  conspiracy  to  convict  ac- 
cused, a  question  on  cross-examination,  as  to  whether  he  had  not  been 
employed  to  "put  up  a  job''  on  accused,  was  properly  excluded  as  in- 
tended  to  degrade  the  witness. — State  v.  Biggs,  400. 

Criminal  Law — Prior  Conviction — Admissibility. 

16.  Where  the  record  of  a  former  conviction  of  accused  was  introduced 
in  evidence,  a  witness  who  had  attended  the  former  trial  was  properly 
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permitted  to  identify  accused,  and  in  so  doing  to  state  that  the  latter 
bad  been  eonvieted  of  a  specified  crime.— State  v.  Biggs,  400. 

Same — ^Larceny  of  Livestock — Identification — Admissibility. 

17.  Where,  on  a  trial  for  the  larceny  of  a  steer,  the  evidence  showed 
that  a  head  found  on  accused's  premises  was  that  of  the  stolen  animal, 
and  a  hide  obtained  from  accused  had  on  it  the  brand  of  the  prosecut- 
ing witness  and  was  of  the  same  general  color  as  the  animal  stolen,  the 
hide  and  head  were  properly  received  in  evidence  for  inspection  by  the 
jury. — State  v.  Biggs,  400. 

Same — ^Accomplices — Corroboration. 

18.  The  testimony  of  an  accomplice  is  sufficiently  corroborated  within 
section  ^290,  Revised  Codes,  where  the  evidence,  independent  of  the 
testimony  of  the  accomplice,  has  sufficient  probative  value  to  justify 
a  submission  of  it  to  the  jury  for  a  finding  as  to  the  guilt  of  accused.— 
State  V.  Biggs,  400. 

Admissions — Effect. 

19.  Claims  for  damages  from  negligent  carriage  of  livestock,  presented 
to  defendant  upon  arrival  at  destination,  if  viewed  as  admissions  as  to 
the  amount  of  damages  sustained,  are  not  conclusive  in  the  shipper's 
action  for  damages,  but  may  be  exphiined  and  contradicted,  leaving 
the  jury  to  give  them  such  weight  as  they  see  fit. — ^Heitman  y.  Chicago, 
M.  &  St.  P.  By.  Co.,  406. 

Inferences — Instructions. 

20.  Where  in  a  criminal  cause  the  court  had  given  a  correct  definition 
of  -the  word  "inference"  and  had  advised  the  jury  that  an  inference 
must  be  founded  upon  a  fact  legally  proved,  refusal  to  instruct  that  an 
inference  cannot  be  founded  upon  another  inference,  etc.,  held  not 
error. — State  v.  Blaine,  482. 

Criminal  Law — Other  Offenses — Admissibility — ^Discretion. 

21.  The  state  may  prove  other  offenses  of  the  same  nature  as  that  in- 
volved in  the  charge  for  which  defendant  is  on  trial;  the  length  of  time 
over  which  such  an  inquiry  may  extend  being  a  matter  within  the  sound 
legal  discretion  of  the  court. — State  v.  Hall,  498. 

EXECUTOES  AND  ADMINISTEATOHa 
See  Fraud,  4,  5. 

FEES. 
Illegal  collection,  by  police  judge, — see  Cities  and  Towns,  9,  10. 


FINDINGS. 

Appeal  and  Error — ^Review  in  Equity  Cases. 

1.  The  findings  of  the  jury  in  an  equity  case  are  advisory  only,  and, 
when  approved  by  the  trial  court,  will  be  deemed  the  findings  of  the 
court;  hence  errors  in  instructions  and  irre^larities  occurring  in  the 
presence  of  the  jury  will  not  be  considered  m  determining  the  correct- 
ness of  the  findings. — Ferris  v.  McNally,  20. 

Same — Conclusiveness. 

2.  A  finding  on  conflicting  evidence  is  conclusive  on  appeal. — In  re 
First  Trust  etc.  Bank,  89;  Kenck  v.  Deegan,  245;  Beid  v.  Hennessy 
Mer.  Co.,  383. 

Insufficient  Evidence — ^Reversal. 

8.  Findings  based  upon  speculation  rather  than  substantive  evidenei 
may  not  be  allowed  to  stand. — ^Byan  y.  Quinlan,  521. 
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FRAUD. 

Bee,  also,  Contracts,  1. 
Caveat  Emptor, 

1.  The  rale  of  caveat  emptor  has  not  any  application  where  fraud  en- 
tered into  the  transaction  sought  to  haye  set  aside. — ^Post  ▼.  Iiibertj,  1. 

Fraudulent  Conveyances — Evidence. 

2.  The  fraud  which  will  vitiate  a  convejance  need  not  be  proved  bj 
direct  evidence,  and  while  the  fact  of  relationship  between  the  parties 
to  the  transaction  attacked  may  cast  suspicion  thereon  and  lend  cre- 
dence to  the  claim  that  it  was  the  result  of  collusion  between  the  parties 
to  defraud  creditors,  it  alone  does  not  establish  fraud. — Beid  ▼.  Hen- 
nessy  Mer.  Co.,  383. 

Svidence — Sufficiency. 

3.  Evidence  held  to  support  a  finding  that  a  conveyance  by  a  mother 
to  her  son  was  in  fraud  of  her  creditors. — Beid  v.  Hennessy  Mer.  Co., 
383. 

Executors  and  Administrators — Guardian  and  Ward — Sales — Setting  Aaide 
— Evidence — Insufficiency. 

4.  Plaintiff's  father  willed  his  property,  consisting  of  stock  in  a  sheep 
company  of  which  he  and  his  brother  were  the  principal  owners,  to 
his  minor  children.  The  property  thus  disposed  ox  was  inventoried  at 
$61,475.  His  executor,  an  attorney  at  law  and  nephew  of  testator, 
obtained  an  order  of  court  authorizing  him  to  sell  the  stock  for  not 
less  than  $75,000.  Efforts  to  sell  were  unavailing.  Thereafter  testa- 
tor's brother  bought  the  stock  for  $85,000,  borrowing^  the  purchase 
money  from  a  ba^.  The  sale  was  confirmed  and  the  buyer  appointed 
guardian  of  the  minors.  The  executor  having  turned  over  to  him,  as 
guardian,  the  funds  thus  realized,  they  were  used  by  him  to  liquidate 
his  indebtedness  to  the  bank,  obtaining  an  order  permitting  him  to 
borrow  the  money  of  his  wards  about  a  year  later.  In  an  action  by 
one  of  the  beneficiaries  under  the  will,  evidence  examined  and  held 
not  to  disclose  such  alleged  illegal  and  fraudulent  transactions  in  aid 
of  a  conspiracy  between  the  executor  and  the  purchaser  (guardian  of 
the  minors)  as  to  warrant  a  eourt  of  equity  to  set  aside  the  sale. — 
Smith  V.  Smith,  535. 

Same — Larceny — Evidence — Insufficiency. 

5.  Where  a  guardian  who  had  given  ample  security  to  account  for 
all  funds  coming  into  his  hands  as  such  and  who  was  personally  able 
to  raise  the  amount  thereof  on  demand,  under  a  misapprehension  that 
he  had  a  right  to  do  so,  temporarily  employed  guardianship  funds  to 
repay  a  loan,  thus  technically  appropriating  them  to  his  own  use,  he 
nevertheless  could  not  be  adjudged  guilty  of  larceny  under  section 
8056,  Bevised  Codes,  especially  where  at  the  settlement  of  the  estate 
he  fully  accounted  for  aU  moneys  paid  over  to  him  as  guardian. — Smith 
T.  Smith,  535« 

GAMINO. 

See  Horseracing,  1. 

OBAND  LABCENY, 
See  Criminal  Law. 

GUABDIAN  AND  WABD. 
See  Fraud,  4,  5. 

HABEAS  COBPUS. 
See  Justices  of  the  Peace,  1,  2. 
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HARMLESS  EBBOB. 
See,  also,  InstmetionBy  2,  8;  Eyideneey  4,  6. 
Admiflsion  of  hearaaj  evidence, — see  Criminal  Law,  25. 
Judgment  not  to  be  reversed  for  harmless  error, — see  Appeal  and  Error,  17. 
Striking  out  evidence,— see  Appeal  and  Error,  6. 
View  of  premises  by  jury, — see  Jury,  8. 


mOHWAYS. 
Personal  injuries  by  reason  of  defects  in, — see  County  Commissioners,  1-3. 

HOBSEBACING. 

Betting  on — ^Prohibition — Statutes — Construction. 

1.  Held,  under  Laws  of  1909,  Chapter  92,  page  121,  that  betting  on 
horseraces  in  counties  of  the  first  class  is  allowed  for  only  thirty  days 
in  any  one  year,  and  that  said  Act  does  not  simply  prohibit  wagering, 
for  more  than  thirty  days,  within  the  same  inclosure.--State  v.  Gemmell, 
210.       . 

INFEBENCEa 
See  Evidence,  20. 

■ 

INFOBMATION. 
Orand  larceny — Sufficiency, — see  Criminal  Law,  4. 
Indorsement  of  state's  witnesses  on, — see  Criminal  Law,  8. 
Larceny  as  bailee — Sufficiency — see  Criminal  Law,  19,  20. 
Prosecution  in  name  of  state — Sufficiency,-— see  Criminal  Law,  85. 


INHEBITANCE  TAXES. 
Nature  of  Imposition. 

1.  An  inheritance  tax  is  not  an  imposition  upon  property,  but  a  duty 
levied  by  the  state  upon  the  right  to  receive  property  by  testamentary 
disposition  or  under  the  intestate  laws,  or  by  a  deed  or  instrument 
which  is  to  take  effect  at  or  after  the  death  of  the  testator. — State  ex 
rel.  Gilmore  v.  District  Court,  335. 

Basis  of  Computation. 

2.  Section  7724,  Bevised  Codes,  relating  to  inheritance  taxes,  pro- 
vides that  an  estate  valued  at  less  than  $7,500  shall  not  be  subject  to 
such  a  tax  where  the  estate  shall  pass,  inter  aliOf  to  brothers  and  sisters. 
The  clear  value  of  an  estate  was  $10,772.27,  distributable  among  dece- 
dent's four  brothers  and  sisters,  and  the  court  ordered  the  administrator 
to  pay  a  tax  at  the  rate  of  one  dollar  per  hundred  upon  that  amount. 
Held,  on  certiorari,  that  the  order  was  proper,  since  the  basis  for  com- 
putation of  the  tax  is  the  clear  value  of  the  whole  estate,  and  not  that 
of  each  individual  legacy  or  distributive  share,  as  contended  by  relator.^ 
State  ex  rel.  Gilmore  v.  District  Court,  335. 

INJUNCTION. 

Improper  granting  to  lessor  of  water,  the  lessee  being  the  party  injured 
and  entitled  to  ask  for  relief, — see  Waters  and  Water  Bights,  5. 

Fet^dente  Lite — ^Discretion — ^Beview. 

1.  The  granting  of  injunctions  pend&^te  lite  being  largely  a  matter  of 
discretion  in  the  trial  court,  the  supreme  court  will  not  interfere  there- 
with unless  there  is  a  manifest  abuse  of  such  dueretion. — ^Monidah 
Trust  ▼.  Sheehan,  424. 
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INSTBUCTIONa 

Aisumption  of  Fact — ^Proper  Refusal. 

1.  An  instruction  which  aasumeB  a  fact  in  iasae  Is  propexfy  refnBed.— - 
Ferria  v.  McNaUy,  20. 

Damages — Harmless  Krror. 

2.  Where  the  jury  in  an  action  in  ejectment  found  against  phdntilfs 
on  the  main  issue,  any  error  in  an  instruction  on  the  question  of  dam- 
ages was  harmless. — Ferris  v.  McNally,  30. 

Excluding  Evidence — ^H armless  Error. 

3.  Error  in  excluding  evidence,  through  the  medium  of  an  instmetion, 
which  could  not  have  assisted  the  jury  in  arriving  at  a  conclusion,  was 
not  prejudicial. — Ferris  v.  McNally,  20. 

Equity — Error — Irregularities — Findings — ^Review. 

4.  The  findings  of  the  jury  in  an  equity  case  are  advisory  only,  and, 
when  approved  by  the  trial  court,  will  be  deemed  the  findings  of  the 
court;  hence  errors  in  instructions  and  irregularities  occurring  in  the 
presence  of  the  jury  will  not  be  considered  in  determining  the  correct- 
ness of  the  findings. — Ferris  v.  McNally,  20. 

Waters   and   Watercourses — ^Flooding   Land — Act   of   God — Erroneous   In- 
struction. 

5.  In  an  action  against  a  railroad  company  for  negligence  in  making 
an  excavation  near  a  river  without  constructing  a  sufficient  embank- 
ment to  prevent  overflows,  an  instruction  which,  after  defining  an  act  of 
God,  stated  that  a  person  is  not  liable  for  injuries  resulting  therefrom, 
"provided  reasonable  and  ordinary  care  is  exercised  to  guard  against 
such  occurrences,"  was  erroneous,  since  a  person  is  not  bound  to  an- 
ticipate or  guard  against  an  act  of  God. — ^Lyon  v.  Chicago,  Milwaukee 
ft  St.  P.  Ry.  Co.,  33. 

Same — Measure  of  Damages. 

6.  Instruction  on  measure  of  damages  to  land  by  flooding  thereof,  re- 
viewed and  held  not  objectionable. — ^Lyon  v.  Chicago,  Milwaukee  Jb  St. 
P.  By.  Co.,  33. 

Personal  Injuries — Modification. 

7.  In  an  action  for  injuries  to  a  passenger  on  a  street-car,  the  modi- 
fication of  a  request  to  charge  that  the  plaintiff  could  only  recover  by 
proving  the  "specific"  allegations  of  his  complaint  relating  to  negligence 
by  striking  out  the  word  "specific,"  held  not  error  where  the  court  also 
clearly  denned  the  issues  to  be  determined  and  instructed  the  jury  that 
the  material  allegations  must  be  proven  by  a  preponderance  of  evidence. 
Knuckey  v.  Butte  Electric  Ry.  Co.,  106. 

Commenting  on  Weight  of  Evidence. 

8.  Defendant  having  been  the  only  witness  testifying  to  the  agree- 
ment as  he  claimed  it  to  have  been,  a  requested  instruction  contain- 
ing expressions  such  as:  "P.  L.  claims,"  If  P.  L.'s  contentions  are 
true,"  etc,  held,  not  objectionable  as  particularizing  his  testimony  and 
thus  impliedly  commenting  upon  the  weight  of  it. — Richter  v.  Lmden, 
269. 

Singling  Out  Particular  Parts  of  Testimony — ^Proper  Refusal. 

9.  An  offered  instruction  which  singles  out  particular  portions  of  the 
testimony  submitted  and  attaches  undue  prominence  to  them,  is  prop- 
erly refused. — Albertini  v.  Linden,  398. 

Bequest  for  More  Specific  Instruction. 

10.  Where  a  part^  desires  a  more  specific  instruction  than  one  given, 
he  must  offer  one  m  conformity  with  his  view  of  the  law. — Heitiun  y. 
Chicago,  M.  &  St.  P.  By.  Co.,  406. 
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Befnsal — When  not  Error. 

11.  Requested  instructions  covered  by  other  instructions  given  are 
properly  refused. — Heitman  v.  Chicago,  M.  &  St.  P.  By.  Co.,  406. 

Personal  Injuries — Several  Acts  of  Negligence. 

12.  Where  one  of  two  charges  of  negligence  on  the  part  of  a  railroad 
conductor  had  been  eliminated  from  the  case  by  plaintiff's  own  testi- 
mony, which  showed  that  the  act  forming  the  basis  of  it  had  been 
done  at  his  own  request,  it  was  error  to  instruct  the  jury  that,  to  entitle 
plaintiff  to  recover,  proof  of  negligence  in  doing  either  of  the  acts 
alleged  to  have  been  negligent  was  sufScient. — Tudor  v.  Northern  Pac 
By.  Co.,  456. 

Jury — Disregard  of  Instructions — Verdict  Against  Law — New  Trial. 

13.  Where  the  jury  manifestly  disregarded  (erroneous)  instructions 
which,  if  heeded,  would,  under  the  testimony,  have  resulted  in  a  find- 
ing for  defendant  railroad  company,  their  verdict  in  favor  of  plaintiff 
was  against  law,  and  an  order  granting  a  new  trial  was  proper. — Mason 
V.  Northern  Pac.  By.  Co.,  474, 

Inferences. 

14.  Where  a  correct  definition  of  an  inference  had  been  given,  refusal 
to  instruct  that  an  inference  could  not  be  founded  upon  another  infer- 
ence, etc.,  held  not  error. — State  v.  Blaine,  482. 

Contradictory  Instructions — Proper  Refusal. 

15.  An  instruction  which  told  the  jurors  that  they  might  use  their 
own  knowledge  in  determining  any  fact  in  the  case,  and  that  they  must 
determine  the  facts  from  the  evidence  introduced,  was  contradictory  in 
terms  and  properly  refused. — State  v.  Blaine,  482. 

Settlement — Objections — ^Duty  of  Appellant. 

16.  Prejudicial  error  cannot  be  predicated  upon  the  giving  of  a  de- 
fective instruction,  where  at  the  time  of  the  settlement  of  the  charge 
appellant  failed  to  offer  a  good  instruction  or  point  out  the  par  tic  alar 
defect  in  the  one  given,  a  mere  suggestion  or  calling  attention  generally 
to  the  fact  that  the  instructions  proposed  to  be  given  did  not  cover 
the  point  being  insufficient. — State  v.  Hall,  498. 

INSUBANCB. 

Taxation — Excess  of  Premiums — Statutes — Repeal. 

1.  Section  2510,  Revised  Codes,  provides  that  property  shall  be  as- 
sessed, for  purposes  of  taxation,  to  the  person  by  whom  it  is  owned  or 
claimed  at  12  o'clock  noon  on  the  first  Monday  of  March  of  each  year. 
Section  4073,  making  the  excess  of  premiums  collected  by  insurance 
companies,  over  losses  and  expenses,  assessable,  was  repealed  by  Act 
approved  March  2,  1911  (Laws  1911,  Chap.  67),  which  Act  became 
operative  upon  approval.  The  first  Monday  of  March  fell  on  the  6th 
of  the  month.  Seld,  that  a  tax  assessed  under  section  4073,  supra,  on 
excess  of  premiums,  for  the  year  1911  was  void. — ^Westchester  Fire  In- 
surance Co.  V.  Sullivan,  18. 

INTEREST. 
When  Proper. 

1.  Under  section  6043,  Revised  Codes,  authorizing  the  allowance  of 
interest  on  damages  which  are  certain,  or  which  are  capable  of  being 
made  certain  by  calculation,  interest  was  properly  allowed  on  the 
amount  awarded  an  employee,  suing  for  services  rendered  under  an  oral 
agreement. — Albertini  v.  Linden,  398. 

INTERSTATE  COMMEBCB. 
See  Taxation,  7. 
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INTOXICATINO  LIQUOBS. 
Improper  inuanoe  of  search-warranty — see  Cruninal  Law,  1-8. 


JUDGMEl^TS. 

Interest, — see  Interest. 
Presumptions. 

1.  All  presumptions  are  in  favor  of  the  judgment. — ^Halej  t.  McDer- 
mott,  217. 

Becord — Evidence— Presumptions. 

2.  Where  the  record  shows  that  it  does  not  contain  all  the  evidonee, 
it  will  be  presumed  on  appeal  that  the  evidence  omitted  sustains  the 
judgment. — ^Halej  v.  McINBrmott,  217. 

Failure  of  Proof — Beversal. 

3.  A  judgment  entirely  unsupported  by  the  evidence  will  be  reversed 
on  appeal. — Haley  v.  McDermott,  217. 

On  Pleadings — When  Improper. 

4.  Judgment  for  plaintiff  on  the  pleadings  is  improper,  where  the 
answer   states    facts   sufficient    to   constitute   counterclaims   exceeding 

.  plaintiff's  demand. — First  Nat.  Bank  v.  Silver,  231. 

Default  Judgments — Setting  Aside — When  Proper. 

5.  Where  a  motion  to  open  and  set  aside  a  default  judgment  is  made 
promptly  and  supported  by  a  showing  which  leaves  the  court  in  doubt 
or  upon  which  reasonable  minds  might  reach  different  conclusions, 
the  doubt  should  be  resolved  in  favor  of  the  motion. — ^Nash  v.  Treaty 
250. 

Same — Excusable  Neglect. 

6.  Under  the  rule  that  when  a  default  judgment  has  been  rendered 
because  of  the  failure  of  another  person,  upon  whom  defendant  relied 
to  make  defense  for  him,  or  who  is  chargeable  with  that  duty  by 
virtue  of  the  relation  of  the  parties  to  do  co,  relief  will  be  granted 
on  the  ground  of  excusable  neglect,  held,  that  such  a  judgment  in  an 
action  on  a  note  a^^ainst  husband  and  wife,  entered  against  the  latter 
was  properly  set  aside  where  she  alleged  in  her  affidavit  filed  in  support 
of  her  motion,  inter  <Uia,  that  her  husband  had  promised  to  attend  to 
the  defense  for  her,  and  that,  relying  upon  such  promise,  she  had  failed 
to  make  appearance. — Nash  v.  Treat,  250. 

Same— Imposition  of  Terms — ^Discretion. 

7.  An  order  vacating  a  default  judgment  will  not  be  set  aside  merely 
because  the  court  f  aued  to  impose  terms,  as  it  might  have  done  under 
section  6589,  Bevised  Codes. — ^Nash  v.  Treat,  250. 

Same — Vacation — ^Mistake  of  Law. 

8.  A  default  judgment  will  not  be  set  aside  for  a  mistake  of  law  on 
the  part  of  defendant. — Willobum  Banch  Co.  v.  Yegen,  254. 

Same — Insufficient  Complaint. 

9.  A  default  judgment  based  upon  a  complaint  which  fkiled  to  state 
facts  sufficient  to  constitute  a  cause  of  action  will  be  set  aside  on  ap- 
peal.— ^Willobum  Banch  Co.  v.  Yegen,  264. 

Complaint — Liberal  Construction  on  Appeal — When. 

10.  Where  appellant  ha$  an  opportunity  to  try  his  action,  but  chose 
to  interpose  and  stand  upon  a  motion  for  nonsuit,  the  complaint,  at- 
tacked by  him  on  the  ground  of  insufficiency,  will  receive  the  most 
liberal  construction  to  sustain  the  judgment  in  favor  of  respondent.^ 
Hahn  v.  Shaubut,  326. 

Of  Dismissal — Bar  to  New  Action. 

11.  In  an  action  against  a  city  a  verdict  was  rendered  for  the  defend- 
ant.   No  judgment  having  been  entered  on  the  verdict,  plaintiff  pro- 
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enred  a  judgment  to  be  entered  dismissing  the  action  ander  Bevised 
Codes,  section  6714.  Keld,  that  this  was  not  a  jnd^^ent  on  the  merits 
and  did  not  bar  another  action  for  the  same  cause,  and  it  was  not 
necessary  that  the  jud^ent  should  have  dismissed  the  action  without 
prejudice. — Pullen  y.  City  of  Butte,  46. 

Harmless  Error — Affirmance. 

12w  A  judgment  will  not  be  reversed  for  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the  substantial  rights  of  t^e 
parties. — Heitman  v.  Chicago,  M.  A  St.  P.  Bj.  Co.,  406. 

Default  Judgment — ^Amended  Complaint — Service. 

13.  Until  an  amended  complaint  has  been  served  and  the  statutory 
time  for  appearance  thereafter  has  expired,  the  adverse  party  cannot 
be  adjudged  in  default. — ^Ben  Kress  Nursei^  Co.  v.  Oregon  Nursery  Co., 
494. 

JUDICIAL  NOTICE. 

Attorneys — Officers  of  Court. 

1.  The  supreme  court  will  take  judicial  notice  that  a  certain  per- 
son is  an  attorney  and  officer  of  that  court  in  good  standing. — Pullea 
V.  City  of  Butte,  46. 

Street  Bailways — Manner  of  Alighting  from  Car. 

2.  Courts  will  take  judicial  notice  that  it  is  the  common  practice,  in 
indicating  a  wish  to  alight  from  a  street-car,  to  use  the  name  of  the 
street  alone,  without  other  words  or  the  addition  of  the  word 
•^street." — ^Enuckey  v.  Butte  Electric  By.  Co.,  106. 

JUBY. 
Disregard  of  instructions  by, — see  New  Trial,  6. 

l^ew  of  Premises  by — Verdict — Bcview. 

1.  Where  the  verdict  in  an  action  in  ejectment  was  based  on  con- 
flicting evidence  and  the  jury  after  hearing  it,  visited  and  viewed 
the  premises  in  controversy,  their  finding  is  conclusive  on  appeal, 
as  against  the  objection  that  the  evidence  ia  insufficient  to  support 
it.— Ferris  v.  McNally,  20. 

Same — ^Evidenee — ^Estoppel  to  Allege  Error. 

2.  In  ejectment  to  recover  possession  of  a  mining  claim,  at  a  view 
of  the  premises  by  the  jury,  one  of  the  jurors  asked  plaintiff  to 
point  out  the  vein  he  claimed  to  have  discovered.  The  plaintiff, 
though  he  had  been  explicitly  cautioned  not  to  communicate  with 
the  jury,  shoveled  away  some  loose  material,  and  then  stopped, 
being  unwilling  or  unable  to  comply  further.  Held,  that  he  was 
so  far  at  fault  himself  as  to  be  estopped  to  claim  prejudice  on  the 

Sound   that   the  jury  received   eviaence   out   of  court. — ^Ferris  t. 
cNally,  20. 

Same — Evidence — Harmless  Error. 

3.  Alleged  error  in  permitting  loose  material  to  be  shoveled  out  of 
a  cut  made  on  a  mining  claim  in  controversy  in  an  action  in  eject- 
ment, while  the  jury  were  viewing  the  premises,  was  harmless  where 
nothing  more  was  discovered  than  the  exact  condition  in  which  the 
cut  was  left  at  the  time  it  was  completed  by  appellants. — ^Ferris  v. 
McNally,  20. 

JUSTICES  OF  THE  PEACE. 

Misdemeanors — Sentence — ^Time — ^Waiver. 

1.  Held,  on  application  for  writ  of  habeas  corpus,  that  where  com- 
plainant, after  conviction  of  a  misdemeanor  in  a  justice's  court,  did 
not  interpose  any  objection  to  the  pronouncement  of  sentence  imme- 
diately upon  return  of  the  verdict,  his  silence  eoBstitated  a  waiver 
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of  the  proTision  of  section  9614,  Revised  Codes,  that  after  a  tot- 
diet  of  guilty  the  court  must  appoint  a  time  for  rendering  judgment, 
not  more  than  two  days  nor  less  than  six  hours  after  the  verdict. — 
Hosoda  V.  Neville,  310. 

Same— Appeal — Trial  De  JV^ovo— Effect. 

2.  The  result  of  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  in  a  prosecution  for  misdemeanor  was  to  abrogate  that  judg- 
ment and  to  hold  defendant  under  the  original  warrant  of  arrest  for 
trial  de  novo  in  the  district  court;  hence  he  will  not  be  heard  on 
habeas  corpus  to  complain  of  an  irregularity  committed  by  the  jus- 
tice in  rendering  judgment. — ^Hosoda  v.  Neville,  310. 

Prohibition — Costs. 

3.  Under  sections  7154  and  7155,  Revised  Codes,  costs  were  prop- 
erly allowed  to  one  who  successfully  prosecuted  a  writ  prohibiting 
a  justice  of  the  peace  from  proceeding  further  in  an  action  in  which 
the  justice  had  unlawfully  issued  a  search-warrant. — State  ex  reL 
Btreit  v.  Justice  Court,  375. 

LANDLORD  AND  TENANT. 
See,  also.  Leases,  1-3. 

Trespass — Actions — Right  to  Sue. 

1.  While  a  landlord  may  maintain  an  action  for  an  injury  to  his 
lands  in  the  possession  of  a  tenant,  the  right  of  action  for  a  trespass 
upon  the  possession  of  the  tenant,  or  for  an  injury  to  his  estate, 
is  in  the  latter. — Custer  Consolidated  Mines  Co.  v.  City  of  Helena, 
146. 

Same — Evidence — Sufficiency. 

2.  In  an  action  by  a  tenant  against  his  landlord  for  trespass  upon 
the  demised  premises,  evidence  held  sufficient  to  go  to  the  jury  on 
the  issue  of  trespass. — Winterscheid  v.  Reichle,  238. 

Same — Damages — Excessiveness. 

3.  In  an  action  for  punitive  and  compensatory  damages  sustained 
by  reason  of  trespass  upon  property  of  which  plaintiff  was  a  tenant 
in  moving  the  house  while  plaintiff  was  still  an  occupant,  an  award 
of  $700  damages  was  excessive  by  $450,  where  it  appeared  that 
plaintiff  refused  to  move  from  the  premises  in  accordance  with  the 
direction  of  defendant,  and  that  aside  from  the  injury  to  ber  feel- 
irgs  the  only  actual  damage  sustained  did  not  amount  to  more  than 
$200. — Winterscheid  v.  Reichle,  238. 

LEASES. 

Of  water  rights, — ^Interference  with, — Injunction, — see  Waters  and  Water 

Rights,  5. 

Agricultural  Lands — Limitation  of  Term. 

1.  Eeldf  that  Revised  Codes,  section  4465,  providing  that  no  lease 
or  grant  of  agricultural  land  for  a  longer  period  than  ten  years,  in 
which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall  be 
valid,  is  a  limitation  only  upon  the  right  to  lease  such  land  for  agri- 
cultural purposes,  and  does  not  limit  the  terms  for  which  such  land 
may  be  leased  for  purposes  other  than  agricultural. — ^Lerch  v.  Mis- 
soula Brick  &  Tile  Co.,  314. 

Purpose  of  Lease — Limitation  of  Use. 

2.  If  a  fair  interpretation  of  a  lease  as  written  diselotes  that  the 
use  of  the  land  by  the  lessee  is  strictly  limited  to  other  than  agri- 
cultural purposes,  the  lease  is  not  invalid  though  its  term  exceeds 
the  limit  prescribed  by  Revised  Codes,  section  4465,  and  it  is  not 
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necessary  that  it  eontain  an  expresv  provision  in  terms  limiting 
such  nse. — ^Lereh  t.  Missoula  Brick  ft  Tile  Co.,  314. 

Same. 

3.  A  contract  bj  which  a  land  owner  leased  to  a  brick  and  tile 
manufacturing  company  certain  lands  and  granted  to  it  the  right  to 
take  within  the  boundaries  described  "all  clay,  earth  and  other  ma- 
terial necessary  for  use  in  and  about  its  business  of  manufacturing 
brick,  tile,  etc.,  was,  in  effect,  a  sale  of  so  much  of  the  soil  as  might 
become  necessary,  from  time  to  time,  for  the  purpose  of  manufac- 
turing brick  and  tile,  and  a  lease  of  sufficient  surface  ground  within 
the  limits  described  to  carry  on  its  operations;  and  prohibited  the 
lessee  from  using  any  portion  of  the  ground  for  agricultural  pur- 
poses.— Lereh  v.  Missoula  Brick  &  Tile  Co.,  314. 

LIBEL. 
See,  also.  Statute  of  Limitations,  8. 

Newspapers — What  not  Privileged  Publication. 

1.  The  publication  of  a  story  of  inhuman  treatment  of  children  by 
their  mother,  gathered  by  a  reporter  from  gossip  heard  by  him  in 
the  sheriff's  office  prior  to  the  institution  of  any  proceeding  in 
court,  held,  not  to  have  been  privileged  under  section  3604,  Revised 
Codes,  which  provides  that  a  fair  and  true  report  of  a  judicial  or 
other  public  official  proceeding  is  privileged. — ^Kelly  t.  Independent 
Pub.  do.,  127. 

Same — Publications  Libelous  Per  8e, 

2.  An  article  published  by  a  newspaper  that  a  mother  had  sub- 
jected her  daughter  of  tender  age  to  unspeakable  indignities,  and 
forced  her  to  administer  to  the  pleasure  of  her  male  companions,  was 
libelous  per  se. — Kelly  v.  Independent  Pub.  Co.,  127. 

Same — Defense — Belief  in  Truth — Not  Justification. 

3.  The  fact  that  the  reporter  who  wrote  an  article  containing  state- 
ments which  were  libelous  per  se  believed  them  to  be  fair  and  true, 
or  that  defendant  publisher,  accepting  them  as  true,  published  the 
story  as  a  fair  and  true  one,  did  not  constitute  any  excuse  or  justi- 
fication in  an  action  for  libel.  His  defense  consisted  in  showing 
that  it  was  in  fact  true. — Kelly  v.  Independent  Pub.  Co.,  127. 

Same — Mai  i  ce — Presumpti  ons. 

4.  Under  section  8327,  Revised  Codes,  where  a  publication  by  a 
newspaper  is  libelous  per  se,  the  law  presumes  malice,  in  the  absence 
of  lawful  excuse,  even  though  no  spite  or  ill-will  be  shown. — ^Kelly 
T.  Independent  Pub.  Co.,  127. 

LICENSE  TAXES. 
See  Taxation,  6-7. 

LIMITATIONS. 
Bee*  Statute  of  Limitations. 

LIVESTOCK. 
Larceny  of, — see  Criminal  Law,  4-18. 

Railroads — Negligence  in  Transportation — Statute  of  Limitations. 

1.  Held,  that  subdivision  4  of  section  6450,  Revised  Codes,  declaring 
that  an  action  for  killing  or  injuring  stock  by  a  railroad  company  must 
be  commenced  within  one  year,  has  no  reference  to  a  cause  of  action 
arising  out  of  a  carrier's  negligence  in  the  transportation  of  livestock.-^ 
Heitman  v.  Chicago,  M.  &  St.  P.  B,y.  Co.,  406. 
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Sam6 — Pleading  and  Proof — Variance. 

2.  Under  the  complaint  in  a  shipper's  action  for  damages  for  ni  _  _ 
carriage  of  livestock,  which  alleged  that  the  cattle  were  not  "safelj" 
carried,  and  that  they  were  damaged  and  injured  by  the  negligenee  of 
the  defendant,  evidence  as  to  the  quality  of  the  bay  and  water  fur- 
nished by  defendant  was  within  the  issues. — ^Heitman  ▼.  Chicago,  M.  A 
St.  P.  By.  Co.,  406. 

Same — Evidence — Admissions — Conclusiveness  and  Effect. 

3.  Claims  for  damages  from  negligent  carriage  of  livestock,  presented 
to  defendant  upon  arrival  at  destination,  if  viewed  as  admissions  as  to 
the  amount  of  damages  sustained,  are  not  conclusive  in  the  shipper's 
action  for  damages,  but  may  be  ejcplained  and  contradicted,  leaving 
the  jury  to  sdve  them  such  weight  as  they  see  fit. — ^Heitman  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  406. 

SameT-Viciousness — Bestiveness — Instructions. 

4.  In  the  absence  of  evidence  that  injury  to  livestock  whOe  being 
transported  on  a  railway  was  caused  by  the  bad  temper,  restiveness, 
viciousness,  etc.,  an  instruction  to  that  eifect  was  properly  refused.— 
Heitman  v.  Chicago,  M.  &  St  P.  By.  Co.,  406. 

Same — Instructions — Proper  Befusal. 

5.  Where  the  evidence,  in  a  shipper's  action  for  negligent  carriage  of 
livestock,  showed  that  the  injuries  complained  of  were  occasioned  by 
the  negligent  manner  in  which  the  carrier  set  the  car»  preparatory  to 
reloadmg  the  stock,  an  instruction  that  the  carrier  was  not  liable,  if  the 
damages  resulted  from  negligent  handling  by  the  employees  of  a  private 
concern,  was  properly  refused. — ^Heitman  v.  Chicago,  M.  A  St.  P.  By. 
Co.,  406. 

MALICE. 

See  Libel,  4. 

MASTEB  AND  SEBYANT. 
See  Personal  Injuries,  15,  1^23. 

MEASUBE  OF  DAMAGES! 
Negligent  flooding  of  land, — see  Waters  and  Water  Bights,  4^ 

MINES  AND  MINING. 
Taxation  of  net  proceeds  of  mines, — see  Taxation,  1,  2. 

Mining  Claims — Discovery — Bights  of  Locator. 

1.  Though  actual  possession  of  mineral  land  upon  the  public  domais 
without  a  location  is  valid  and  will  be  protected  against  a  mere  in- 
truder it  must  yield  to  one  who  has  connected  himself  with  the  govern- 
ment by  making  discovery  of  mineral-bearing  rock  in  place,  and  a  valid 
location. — Ferris  v.  McNally,  20. 

Same — Possession. 

2.  After  making  discovery  and  posting  his  notice  of  location  of  a 
quartz  lode  claim,  the  locator's  rights  are  superior  to  those  of  subse- 
quent locators  for  the  time  allowed  to  complete  his  location,  whether  he 
continues  in  actual  possession  or  not. — Ferris  v.  McNaUy,  20. 

Same — ^Location — Prerequisites.  ' 

3.  To  constitute  a  quartz  lode  location  a  valid  one,  there  must  have 
been  a  discovery  and  a  compliance  with  the  requirements  of  section 
2283,  Bevised  Codes.— Ferris  v.  McNally,  20. 

Same — Bights  of  Senior  and  Junior  Locators. 

4.  Subject  to  the  limitation  that,  where  one  has  made  discovery  of 
mineral-bearing  rock  in  place  and  posted  his  notice  of  loeation,  tb* 
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rights  of  a  subsequent  locator  upon  the  same  ground  during  the  time 
allowed  to  the  former  by  section  2283,  Bevised  Codes,  for  completing 
his  location,  are  so  far  subordinate  to  those  of  the  first  that,  to  the 
extent  the  two  are  in  conflict,  the  second  is  invalid,  the  rights  of  all 
persons  to  enter  upon  and  make  exploration  of  the  public  mineral  lands 
with  the  purpose  of  making  locations  are  equal;  and  the  one  who  first 
makes  a  discovery  has  the  exclusive  right  to  make  the  first  location.— 
Ferris  v.  McNally,  20. 

Same — E  j  ectment — Ouster. 

5.  Evidence  in  an  action  in  ejectment  held  insufficient  to  show  an 
ouster  of  plaintiffs  from  a  quartz  lode  claim. — ^Ferris  v.  McNaUy,  20. 

Same — Ejectment — Who  Entitled  to  Recover. 

6.  Plaintiffs,  who  were  not  in  possession  of  a  quartz  lode  claim  which 
they  sought  to  recover  in  an  action  in  ejectment,  were  not  entitled  to  a 
verdict  except  upon  a  showing  of  title  in  themselves,  irrespective  of 
what  defendants  had  or  had  not  done  in  the  way  of  exploration  or  dis- 
covery; in  such  a  case  plaintiff  can  recover  only  upon  the  strength  of 
his  own  title  and  not  upon  the  weakness  of  that  of  defendant. — ^Ferris 
V.  McNaUy,  20. 

Same — Development  Work — ^What  Ineffectual. 

7.  One  who  has  failed  to  make  a  valid  location  of  a  quartz  lode  claim 
because  of  insufficient  development  work  cannot,  after  a  second  locator 
has  made  discovery,  tack  work  performed  after  the  second  location  to 
that  previously  done  and  thus  render  nugatory  the  discovery  made  by 
the  latter. — ^Ferris  v.  McNally,  20. 

Same — ^View  by  Jury — Estoppel  to  Allege  Error. 

8.  In  ejectment  to  recover  possession  of  a  mining  claim,  at  a  view  of 
the  premises  by  the  jury  one  of  the  jurors  asked  plaintiff  to  point  out 
the  vein  he  claimed  to  have  discovered.  The  plamtiff)  though  he  had 
been  explicitly  cautioned  not  to  communicate  with  the  jury,  shoveled 
away  some  loose  material,  and  then  stopped,  being  unwilUng  or  unable 
to  comply  further.  Held,  that  he  was  so  far  at  fault  himself  as  to  be 
estopped  to  claim  prejudice  on  the  ground  that  the  jury  received  evi- 
dence out  of  court. — ^Ferris  v.  McNaUy,  20. 

Same — ^View  by  Jury — ^Harmless  Error. 

9.  Alleged  error  in  permitting  loose  material  to  be  shoveled  out  of  a 
cut  made  on  a  mining  claim  in  controversy  in  an  action  in  ejectment, 
while  the  jury  were  viewing  the  premises,  was  harmless  where  nothing 
more  was  discovered  than  the  exact  condition  in  which  the  cut  was  left 
at  the  time  it  was  completed  by  appellants. — Ferris  v.  McNally,  20. 

MINORS. 

Ouardian  and  ward, — see  Fraud,  4,  5. 

Personal  injuries — Railroad  crossings — ^Duty  to  look  and  listen, — see  Per- 
sonal Injuries,  26. 

MISJOINDER. 
See  Pleading  and  Practice,  8,  15,  16. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 
Concurring  with  act  of  God, — see  Waters  and  Water  Rights,  2« 
Custom, — see  Evidence,  1. 

Jury  question,  when, — see  Personal  Injuries,  4,  9,  11,  14,  18. 
Negligence  in  transportation  of  livestock, — see  Livestock,  l-5« 
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NEWSPAPBBa 
Libel,— w«  LibeL 

NEW  TEIAL. 
Newly  DiKorered  Evidence. 

1.  AppiieatiDDB  for  new  trials  on  the  gronnd  of  newly  diKorered  e»i* 
deace  are  not  favored  bj  the  courts. — State  v.  Matkina,  58. 

Same— Bule. 

2.  An  application  for  new  trial  on  the  ground  of  newlj-  discovered 
evidence,  to  be  of  avail,  most  show  (1)  that  the  evidence  came  to  tbe 
knowledge  of  the  applicant  since  the  trial;  (2)  that  it  waa  not  tbroagli 
want  of  diligence  that  it  was  not  discovered  earlier;  (3)  that  it  is  so 
material  as  to  probablj  produce  a  different  result  upon  another  trial; 
(4)  that  it  is  not  cumulative  merely;  (5)  that  it  ii  not  such  aa  will 
only  tend  to  impeach  the  character  or  credit  of  a  witnen;  (6)  that  it 
i«  reasonably  probable  that  the  evidence  is  within  reach  of  the  moving 
party,  and  that  he  can  produce  it  at  the  trial;  and  (7)  be  BD^po^ted  by 
the  affidavit  of  the  witneta  whose  evidence  is  alleged  to  have  been  newly 
discovered,  or  its  absence  accounted  for, — State  v.  Hatkins,  58. 

Same— Proper  Denial. 

3.  A  new  trial  asked  for  by  defendants,  convicted  of  grand  larceny, 
'on  the  ground  of  newly  discovered  evidence,  waa  properly  denied  where 

the  alleged  new  testimony  of  some  of  the  witnesses  was  only  cumulative 
and  impeaching  in  cliaraeter,  and  that  of  another,  i.  e.,  one  who  claimed 
to  be  the  guilty  party  and  who  was  a  fugitive  from  justice,  though 
wholly  new  and  original  as  well  aa  material,  in  all  probability  could  BOt 
be  produced  at  another  trial. — State  v.  Ualkina,  S8. 
Same— When  Refusal  Proper. 

4.  A  new  trial  on  the  ground  of  newly  discovered  evidence  wma 
properly  dented,  where  the  application  was  not  accompanied  by  ths 
affidavits  of  the  two  alleged  newly  discovered  witnesses,  one  of  whom 
was  beyond  the  reach  of  process  issued  from  a  court  of  this  state, 
and  there  was  no  showing  that  be  would  testify  if  a  new  trial  wers 
granted,  nor  that  they  were  not  present  at  the  trial  or  that  their  testi- 
mony was  not  procurable  at  that  time. — Sandeen  v.  Bussell  Lumber  Co., 
273. 

Same — D'  scret  ion. 

5.  The  granting  or  refusing  of  a  new  trial  on  tbe  ground  of  aor- 
prise  or  newly  discovered  evidence  rests  largely  in  the  discretion  of 
the  trial  court,  and  where  an  abuse  of  discretion  is  not  d'scioscd  by 
the  record,  its  ruling  will  not  be  disturbed  on  appeaL — Saudeen  v. 
Bussell  Lumber  Co.,  273. 

Jury — Disregard  of  Instructions. 

6.  A  manifest  disregard  of  (erronei 
-:...<'ir^  th.  -jranting  of  a  new  trial.— 

NONSUIT. 
On  motion  for,— see  Presnmptiona,  7, 

NOTICE, 
iries  by  reason  of  dp'-etive  sidewalks,— 
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offer  op  proof. 

See  Appeal  and  Error,  7. 

OFFICERS. 
See  Public  Officers. 

OLEOMARGARINE. 
License  to  sell, — see  Taxation,  7. 


OUSTER. 
Insufficiency  of  evidence, — see  Mines  and  Mining,  6,  ^ 

PARTIES. 
Misjoinder, — see  Pleading  and  Practice,  15. 

PARTNERSHIP. 
See  Counterclaims,  2« 

PAYMENT. 
Manner  of  making, — see  Contracts,  12. 
Part  payment,  effect  of, — see  Promissory  Notes,  6. 

PERSONAL  INJURIES. 

Cities  and  Towns — Sidewalks — Evidence. 

1.  In  an  action  against  a  city  for  injuries  claimed  to  have  resulted  from 
a  defective  sidewalk,  it  is  not  error  to  permit  a  witness  to  testify  that 
a  few  days  after  the  accident  the  sidewalk  was  repaired,  when  such  tes- 
timony is  admitted  only  to  show  the  condition  of  the  sidewnlk  at  the 
time  of  the  accident,  and  not  for  the  purpose  of  showing  negligence.-— 
Pullen  V.  City  of  Butte,  46. 

Same — Sidewalks — Evidence — Admissibility. 

2.  In  an  action  against  a  city  for  injuries  claimed  to  have  been  caused 
by  a  defective  sidewalk  tripping  and  throwing  plaintiff,  evidence  that 
other  persons  had  stumbled  at  that  point  was  admissible^  both  as  show- 
ing the  dangerous  character  of  the  place,  and  as  bearing  on  the  question 
of  notice. — -Pullen  v.  City  of  Butte,  46. 

Same — E  vidence — Admissibility. 

3.  In  an  action  against  a  city  for  injuries  received  from  a  defective 
sidewalk,  an  ordinance  of  the  city  defining  the  duties  of  the  street  com- 
missioner, city  marshal,  and  policemen  is  competent  evidence  as  bearing 
on  the  question  of  notice. — Pullen  v.  City  of  Butte,  46. 

Same — Defective  Sidewalks — Question  of  Fact. 

4.  Whether  a  difference  of  from  four  to  six  inches  in  the  height  of 
the  abutting  ends  of  two  pieces  of  sidewalk  constitutes  such  a  dangerous 
defect  as  to  subject  the  city  to  liability  is  a  question  of  fact. — ^PuUen 
▼.  City  of  Butte,  46. 

Same — Notice  of  Injuries — Sufficiency. 

5.  Under  Revised  Codes,  section  3289,  requiring  notice  of  personal  in- 
juries from  defective  sidewalks  to  be  given  by  the  person  injured  or  by 
some  one  in  his  behalf,  a  notice  signed  "S.,  Attorney  for  P.,"  is  suffi- 
cient, the  acts  of  the  attorney  being  presumed  to  be  regular  and  by 
authority,  especially  where  the  objection  to  the  signature  was  not  made 
in  the  trial  court. — ^PuUen  y.  City  of  Biitte,  46. 
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Same— Variance. 

6.  In  an  action  for  injuries  from  a  defeetiFe  sidewalk,  evidence  held 
not  to  show  that  plaintiff  was  injured  bj  stepping  into  a  hole,  and  henee 
not  to  constitute  a  variance  from  the  allegations  of  the  complaint  that 
she  was  tripped  and  thrown  down,  causing  the  injuries. — ^Pnllen  t.  Gl^ 
of  Butte,  46. 

Same— Excessive  Verdict. 

7.  A  woman,  sixty-three  years  old,  had  her  arm  broken,  and  was  hurt 
and  bruised,  by  a  fall  on  a  defective  sidewalk.  For  eight  or  ten  months 
and  occasionally  thereafter  she  was  unable  to  use  her  hand,  and  there 
was  evidence  that  the  injury  was  permanent.  She  had  suffered  and  at 
the  time  of  the  trial  still  occasionally  suffered  pain.  Held,  that  a  judg- 
ment for  $5,000  was  excessive,  and  verdict  scaled  to  $3,000. — Pullen  ▼. 
City  of  Butte,  46. 

Complaint — Amendments — ^New  Gau^e  of  Action. 

8.  A  complaint,  in  a  personal  injury  action,  which  had  been  amended 
after  reversal  of  judgment  in  favor  of  plaintiff,  examined  and  held 
not  to  be  objectionab&  as  stating  a  new  cause  of  action. — ^Elnnckey  ▼. 
Butte  Electric  By.  Co.,  106. 

Street  Bail  ways — ^Injuries  to  Passenger — Question  for  Jury. 

9.  In  an  action  for  injuries  to  a  passenger,  caused  b^  being  thrown 
from  a  street-car  when  he  was  about  to  alight,  the  question  whether  the 
motorman  heard  the  name  of  the  street  which  he  pronounced  was  a 
matter  for  the  jury  to  determine  from  aU  the  facts  and  circumstances.— 
Knuckey  ▼.  Butte  Electric  By.  Co.,  106. 

Same — Passengers — Injuries — Juir  Questions. 

10.  Whel^er  the  motorman  of  the  car  from  which  the  plaintiff  was  thrown 
heard  him  pronounce  the  name  of  his  street,  and  whether,  in  response 
thereto,  he  decreased  the  speed  at  which  it  was  running,  were  questions 
for  the  jury  to  decide. — Knuckey  v.  Butte  Electric  By.  Co.,  106. 

Same — Contributory  Negligence — Jury  Question. 

11.  The  question  whether  plaintiff  was  guilty  of  contributory  negligence 
was  one  for  the  jnry,  and  its  verdict,  ratified  by  the  district  ooi^  in 
overruling  a  motion  for  a  new  trial,  in  favor  of  plaintiff  was  conclusive 
upon  the  supreme  court  in  this  respect. — ^Knuckey  v.  Butte  Electric  By. 
Co.,  106. 

Same — Instructions — Modification. 

12.  In  an  action  for  injuries  to  a  passenger  on  a  street-car,  the  modi- 
fication of  a  request  to  cbar^re  that  the  pUintiff  could  only  recover  by 
proving  the  "specific"  allegations  of  his  complaint  relating  to  negligence 
by  strUcing  out  the  word  ''specific,"  held  not  error  where  the  court  also 
clearly  denned  the  issues  to  be  determined  and  instructed  the  jury  that 
the  material  allegations  must  be  proven  by  a  preponderance  of  evidence. 
Knuckey  v.  Butte  Electric  By.  Co.,  106. 

Same— Excessive  Verdict. 

13.  Where  a  plaintiff,  in  an  action  for  injuries  from  being  thrown 
from  a  street-car,  lost  all  the  toes  from  one  of  his  feet,  causing  a  per- 
manent and  painful  injury,  but  one  which  did  not  interfere  with  his 
work,  a  verdict  of  $10,000  held  excessive  and  reduced  to  $6,000. — 
Knuckey  v.  Butte  Electric  By.  Co.,  106. 

Negligence — Contributory  NegUgence — Jury  Question,  When. 

14.  The  issue  of  negligence  or  contributory  negligence  is  for  the  jury 
when  a  fairly  disputed  question;  but  if  the  evidence  is  perfectly  clear, 
it  is  for  the  court  to  decide. — ^Zvanovich  v.  Gagnon  ft  Co.,  180. 

Master  and  Servant — Evidence— Sufficiency. 

15.  In  an  employee's  action  for  personal  injuries,  received  from  fall- 
ing into  an  open  shaft  in  a  buildmg  under  eonstruetion,  eridenoe  hdd 
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to  sustain  a  finding  that  the  plaintiff  was  gnilty  of  eontribtitorj  negli- 
gence which  was  responsible  for  his  injury. — ^Zvanovieh  y.  Gagnon  ft  Co., 
180. 

County  Beads — ^Repairs— Pleading  and  Proof. 

16.  Plaintiff  was  not  under  any  obligation  to  allege  and  prove  that 
defendant  road  supervisor  had  funds  at  his  disposal  to  make  necessary 
repairs  on  a  county  road ;  want  of  funds  was  a  defense  to  be  determined 
upon  an  answer. — Smith  y.  Zimmer,  282. 

Same — Contributory  Negligence — Presumptions. 

17.  Held,  that  plaintiff  while  driving  on  a  dark  night  over  a  public  road, 
of  a  washout  in  which  he  was  ignorant,  was  not,  as  a  matter  of  law, 
guilty  of  negligence  in  trusting  his  team  to  follow  the  road,  but  that 
he  had  a  right  to  presume  that  the  officers  of  the  county  intrusted  with 
the  care  of  the  roads  had  done  their  duty  and  that  the  road  was  safe. — 
Smith  v.  Zimmer,  282. 

Same — Negligence — Jury  Question. 

18.  Whether  plaintiff  when  injured  acted  as  a  reasonably  prudent  per- 
son would  have  done,  when  his  team  plunged  into  a  washout  in  the 
road,  partially  overturning  the  wagon  into  the  creek,  in  his  endeavors  to 
^cape  the  plunging  horses  and  extricate  himself  from  a  perilous  situa- 
tion, was,  under  the  circumstances  of  the  ease,  a  jury  question. — Smith 
y.  Zimmer,  282. 

Master  and  Servant — Fellow -servants — ^Vice-principal — ^Duties  of. 

19.  Whether  an  employee  is  a  vice-principal  or  a  fellow-servant  de- 
pends, not  upon  the  rank  or  grade  he  occupies  among  his  associates,  but 
upon  the  character  of  service  he  is  required  to  perform;  he  is  a  vice- 
principal  if  for  the  time  being  he  is  the  agent  upon  w]^om  the  employer 
has  cast  responsibility  for  the  performance  of  nondeleg^able  duties,  and 
where  he  is  the  controlling  authority,  he  is  charged  with  the  perform- 
ance of  all  the  duties  of  the  employer  relative  to  providing  a  reason- 
ably safe  place,  reasonably  safe  and  suitable  appliances  and  materials, 
and  reasonably  competent  fellow-servants. — McAllister  y.  Bocky  Fork 
Coal  Co.,  433. 

Same — Vice-principal — Presumptions. 

20.  When  the  conditions  are  such  as  to  make  it  applicable,  the  presump« 
tion  obtains,  in  the  case  of  a  vice-principal  as  in  that  where  the  master 
himself  is  concerned,  that  he  had  knowledge  of  them;  notice  to  the 
former  is  notice  to  the  latter. — McAllister  v.  Bocky  Fork  Coal  Co.,  433. 

Same — Defective  Appliances — Notice — Evidence — Sufficiency. 

21.  Evidence  in  an  action  for  personal  injuries  to  a  coal  miner  alleged 
to  have  been  caused  by  reason  of  a  defective  pump- jack  used  lA  con- 
nection with  a  machine  employed  in  mining  coal,  hehi,  sufficient  to  war- 
rant the  inferences  that  defendant  knew  of  the  defective  condition  of 
the  appliance  but  failed  to  advise  plaintiff  of  the  danffer  incident  to 
its  use  while  in  such  condition,  and  that  plaintiff  was  ignorant  of  its 
faulty  state  and  could  not  know  of  it  from  such  an  examination  as  he 
was  able  to  give  it  before  he  attempted  to  use  it. — ^McAllister  y.  Bocky 
Fork  Coal  Co.,  433. 

Same— Appliances — Examination — ^Duty  of  Servant. 

22.  When  ordered  to  perform  a  certain  task,  it  was  incumbent  upon 
plaintiff  to  yield  instant  obedience  and  not  consume  time  in  making 
tests,  examinations  and  experiments  in  order  to  ascertain  whether  an 
appliance,  alleged  to  have  been  faulty,  was  suitable  and  safe;  he  was 
only  obliged  to  make  such  observation  as  the  circumstances  permitted 
in  order  to  discover  patent^  obvious  defects. — ^McAllister  y.  Bocky  Fork 
Coal  Co.,  433. 
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Same — Simple  Appliance — ^Liabilikj  for  Defect  in. 

23.  While,  where  an  appliance  furnished  an  employee  is  a  limple  one 
and  a  defect  in  it  is  apparent  or  readily  ascertainable  by  ordinary  ob- 
servation in  the  exercise  of  ordinary  care,  such  employee  will  assume 
the  risk  of  injury  resulting  from  its  use,  an  employer  who  has  actual 
knowledge  of  a  defect  in  such  an  appliance  which  is  not  obvious  but 
can  only  be  discovered  by  manipulations  or  tests  which  plaintiff  had 
not  the  time  to  make,  is  not  relieved  from  liability  because  of  the  simple 
character  of  the  tool. — McAllister  v.  Bocky  Fork  Coal  Co.,  i33. 

Bailroads — Passengers — Volenti  Non  Fit  Injuria, 

24.  Of  an  act  done  by  a  railroad  conductor  at  plaintiff's  own  request 
while  a  passenger  on  one  of  defendant  company's  trains,  h«  may  not 
complain  as  one  of  negligence  resulting  in  personal  injuries  to  Idm.— 
Tudor  v.  Northern  Pac.  By.  Co.,  456. 

Same — Several  Acts  of  Neglig^ence— Erroneous  Instruction. 

25.  Where  one  of  two  charges  of  negligence  on  the  part  of  a  railroad 
conductor  had  been  eliminated  from  the  case  by  plaintiff's  own  testi- 
mony, which  showed  that  the  act  forming  the  basis  of  it  had  been  done 
at  his  own  request,  it  was  error  to  instruct  the  jury  that,  to  entitle  plain- 
tiff to  recover,  proof  of  nngligence  in  doing  either  of  the  acts  alleged 
to  have  been  negligent  was  sufilcient. — Tudor  v.  Northern  Pac.  By.  Co., 
456. 

Bailroad  Crossings — Minors— Duty  to  Look  and  Listen. 

26.  An  instruction  given  in  an  action  by  a  minor  to  recover  damages 
from  a  railroad  company  for  injuries  sustained  in  being  struck  by  a 
train  while  crossing  a  railroad  track  in  a  buggy,  that  a  child  is  bound 
to  exercise  only  the  care  of  those  of  his  own  age  and  understanding,  and 
that  if  plaintiff  did  so  she  was  not  guilty  of  contributory  negligence, 
correctly  stated  the  law. — Mason  v.  Northern  Pac.  By.  Co.,  474.  * 

Same — Erroneous  Instruction. 

27.  Instructions  which  made  it  the  duty  of  plaintiff  in  approaching  a 
railroad  track  for  the  purpose  of  crossing  the  same  to  keep  a  constant 
lookout  in  both  directions,  and  to  stop,  if  necessary,  and  look  for  a 
train  at  the  last  available  point  and  at  the  last  moment  of  time  before 
crossing,  held  to  have  imposed  too  great  a  burden  upon  her;  all  she  was 
required  to  do  was  to  exercise  reasonable  care  for  her  own  safety. — 
Mason  ▼.  Northern  Pac.  By.  Co,,  474. 

PHYSICIANS  AND  SUBGEONS. 

Practicing  Without  Certificate — Evidence — Insufficiency. 

1.  Where  an  information  charging  a  physician  vnth  practicing  Us 
profession  without  having  first  obtained  a  certificate  permitting  him  to 
do  so  particularized  the  offense,  the  evidence,  to  justify  a  conviction, 
must  sustain  the  charge  as  made,  otherwise  the  judgment  will  be  re- 
versed.— State  V.  Morris,  334. 

PLEADING  AND   PBACTICE, 
See,  also.  Criminal  Law. 

Real  Property — Contracts — Bescission — Tender — Complaint — Amendment. 
1.  Where,  in  a  suit  to  rescind  a  contract  for  the  sale  of  real  estate, 
the  merits  of  the  controversy  were  tried,  plaintiffs  introducing  evK 
deuce  that  they  had  restored  to  defendants  everything  received  from 
the  latter  under  the  contract,  though  the  complaint  failed  to  allege 
that  plaintiffs  had  placed  defendants  in  statu  quo,  as  required  by  sec- 
tion 5065,  Bevised  Codes,  the  pleading  will,  on  appeal^  be  treated  as 
amended  in  this  respect. — Post  v.  Liberty,  1. 
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Error — Presentation  Below. 

2.  Defendant  cannot  claim  for  the  first  time  on  appeal  that  plaintiff's 
causes  of  action  were  not  separately  stated. — Ivej  ▼.  La  France  Copper 
Co.,  71. 

Technical  Error — Misjoinder  of  Causes  of  Action. 

3.  Where  a  cause  was  tried  on  the  merits,  the  supreme  court  will  not 
too  closely  scrutinize  the  complaint  to  determine  whether  it  improperly 
Joined  causes  of  action  in  tort  and  contract. — Ivej  v.  La  France  Copper 
Co.,  71. 

Personal  Injuries — Complaint — Amendment  After  Beversal  of  Judgment. 

4.  A  complaint,  in  a  personal  injury  action,  which  had  been  amended 
after  reversal  of  judgment  in  favor  of  plaintiff,  examined  and  held 
not  to  be  objectionable  as  stating  a  new  cause  of  action. — Knuckey  ▼. 
Butte  Electric  By.  Co.,  106. 

Police  Officers — Misconduct — Complaint — Sufficiency. 

5.  A  complaint  charging  a  police  officer  with  any  of  the  offenses  triable 
by  the  Examining  and  Trial  Board  is  sufficient  if  it  in  substance  makes 
out  any  of  the  offenses  mentioned  in  section  3309,  Bevised  Codes. — 
Bailey  v.  Examining  and  Trial  Board,  197. 

Promissory  Notes — Nonpayment — Complaint — Sufficiency. 

6.  An  allegation  of  the  complaint  in  an  action  to  enforce  payment 
of  a  promissory  note,  that  both  defendant  and  one  E.,  a  joint  maker, 
in  his  lifetime  and  his  legal  representatives  since  his  death,  have  failed, 
neglected  and  refused  to  pay  the  note  or  any  part  or  portion  thereof, 
held,  sufficiently  specific  to  show  nonpayment  of  the  note. — First  Nat. 
Bank  v.  Silver,  231. 

Same. 

7.  The  allegation  of  nonpayment  is  a  material  and  essential  one  in 
an  action  to  enforce  payment  of  a  promissory  note. — First  Nat.  Bank 
V.  Silver,  231. 

Same — Joint  and  Several — ^Nonpayment — Complaint. 

8.  Where  a  note  sued  upon  is  joint  and  several,  the  complaint  must, 
in  order  to  show  a  breach  of  uie  condition  of  the  obligation,  allege 
that  payment  has  not  been  made  by  any  of  the  parties  liable,  since 
payment  by  one  of  the  makers  extinguishes  the  liability  of  all. — First 
Nat.  Bank  v.  Silver,  231. 

Trusts — Complaint — Insufficiency. 

9.  A  complaint  in  an  action  to  have  one  declared  a  constructive 
trustee  of  certain  real  property  and  shares  of  stock,  delivered  with 
other  property  to  defendant  by  the  owner,  to  be  held  "in  trust  until 
such  time  as  the  proceeds  derived  from  the  rents  and  profits  of  the 
same,  or  a  sale  thereof  or  any  part  thereof,"  should  pay  all  outstand- 
ing indebtedness  due  thereon  by  the  trustor,  etc,  and  sold  to  plain- 
tiff, was  insufficient  to  state  a  cause  of  action  in  that  it  did  not  set 
forth  that  the  purpose  for  which  the  trust  was  created  had  been  ful- 
filled.—Willobum  Banch  Co.  v.  Yegen,  254. 

Statute  of  Limitations — General  Demurrer. 

10.  A  general  demurrer  does  not  raise  the  bar  of  the  statute  of  limita- 
tions.— Dolenty  v.  Broadwater  County,  261. 

Pleadings — Amendments  During  Trial — ^Discretion. 

11.  An  application  to  amend  a  pleading  so  as  to  correspond  to  the 
proof  is  addressed  to  the  sound  discretion  of  the  trial  court;  in  the 
absence  of  any  abuse  thereof  its  action  will  not  be  disturbed  on  appeal. 
Bandeen  v.  Bussell  Lumber  Co.,  273. 

Same. 

12.  Where  defendant  did  not  request  a  continuance  or  suggest  to  the 
eourt  that  he  was  taken  by  surprise  and  not  prepared  to  meet  thsi 
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proof  under  en  amendment  to  the  complaint  asked  for  daring  tlie  eonrw 
of  trial,  nor  amend  his  answer  to  meet  the  new  allegation,  bat  proceeded 
with  the  trial  without  farther  objection,  the  action  of  the  court  in 
permitting  the  amendment  maj  not  be  said  to  hare  been  in  abase  of 
discretion. — Sandeen  ▼.  Bassell  Lnmber  Co.,  273. 

Appeal — ^Liberal  Constraction  of  Complaint — ^When. 

13.  Where  appellant  had  an  opportunity  to  try  his  action,  but  chose  to 
interpose  and  stand  upon  a  motion  for  nonsuit,  the  complaint,  attacked 
by  him  on  the  ground  of  insufficiency,  will  receiye  the  most  liberal  con- 
struction to  sustain  the  judgment  in  favor  of  respondent. — ^Hahn  ▼. 
Shaubut,  326. 

Harmless  Error  in  Pleadings — ^Judgment — ^Affirmance. 

14.  A  judgment  will  not  be  reversed  for  error  in  pleadings  which  doea 
not  aifect  the  substantial  rights  of  the  parties. — Heitman  v.  Chicago,  M. 
4b  St  P.  Bjr.  Co.,  406. 

Parties — Misjoinder — ^Who  maj  Raise  Question. 

15.  Only  the  party  who  is  improperly  joined  can  raise  the  question  of 
misjoinder. — Reid  v.  Hennessy  Co.,  462. 

Causes  of  Action — Misjoinder. 

16.  To  constitute  a  misjoinder  of  causes  of  action,  there  must  be  s 
statement  of  two  or  more  good  causes  of  action;  hence  there  was  no 
misjoinder  where  the  complaint,  while  stating  a  cause  of  action  against 
one  defendant,  failed  to  do  so  against  the  other. — ^Beid  ▼.  Hennessy 
Co.,  462. 

Pleadings — Effect  of  Amendments. 

17.  Upon  the  filing  of  an  amended  complaint  the  original  pleading 
is  superseded  and  becomes  functus  officio. — ^Ben  Kress  Nursery  Co.  y. 
Oregon  Nursery  Co.,  494, 

Amended  Complaint — Service. 

18.  The  rule  declared  by  section  6518,  Revised  Codes,  that  a  copy  of 
the  complaint  need  not  be  served  upon  every  defendant  where  there 
are  two  or  more  residing  in  the  same  county,  has  no  application  in  the 
case  of  an  amended  complaint. — Ben  Kress  Nursery  Co.  v.  Oregon  Nor- 
sery  Co.,  494. 

Same. 

19.  The  provision  of  section  7149,  Revised  Codes,  that  where  a  de- 
fen  dan  t  has  not  appeared,  service  of  notice  or  papers  need  not  be 
made  upon  him,  etc.,  held,  not  to  apply  to  a  case  where  an  amended 
complaint  was  filed  before  the  time  for  appearance  had  expired  and 
before  any  appearance  had  been  made. — ^Ben  Kress  Nursery  Co.  t. 
Oregon  Nursery  Co.,  494.  ' 

Same — Service — Default  Judgment — When  Improper. 

20.  Held,  under  section  6588,  Revised  Codes,  and  the  rule  that  until  an 
amended  pleading  has  been  served  and  the  statutory  time  for  appear- 
ance thereafter  has  expired,  the  adverse  party  cannot  be  adjudged  in 
default,  that  where,  after  service  upon  each  of  two  defendants  but 
before  the  time  for  appearance  had  expired  and  before  any  appear- 
ance by  either,  an  amended  complaint  was  filed  and  served  upon  one 
of  them  only,  a  default  judgment  against  the  one  not  served  was 
improperly  entered. — ^Ben  Kress  Nursery  Co.  v.  Oregon  Nursery  Co., 
494. 

POLICE  JUDGES. 

Fees, — see  Cities  and  Towns,  9,  10. 

POLICE  OFFICERS. 
Misconduct — ^Removal, — see  Cities  and  Towns,  4-^8. 
Wrongful  oustor, — see  Cities  and  Towns,  14-13. 
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PBEStJMPTIONS. 
Of  innocence, — ^see  Criminal  Law,  16. 

Appeal  and  Error — ^Disputed  Facts. 

1.  On  appeal  from  a  jud^^ent,  every  dispnted  fact  must  be  held  to 
hare  been  resoWed  in  respondent's  favor. — ^Pasha  y.  Bohart,  76. 

libel— Malice. 

2.  Where  a  publiea^on  bj  a  newspaper  is  Ubelons  per  se,  the  law 
presumes  malice,  in  the  absence  of  lawful  excuse,  even  though  no  spite 
or  ill-will  be  shown.— Kelly  ▼.  Independent  Pub.  Co.,  127. 

Appeal  and  Error — Burden  of  Showing  Error. 

3.  Appellant  has  the  burden  of  showing  reversible  error,  all  presump- 
tions being  in  favor  of  the  judgment. — 'Haley  v.  McDermott,  217. 

Same— Record — Evidence. 

4.  Where  the  record  shows  that  it  does  not  contain  all  the  evidence, 
the  supreme  court  will  presume  that  the  evidence  omitted  sustains  the 
judgment. — ^Haley  v.  McDermott,  217. 

Officers  Performing  Their  Duty. 

5.  Plaintiff,  who  was  injured  by  reason  of  a  defect  in  a  road,  had  a 
right  to  presume  that  the  officers  of  the  county  intrusted  with  the  care 
of  the  roads  had  done  their  duty  and  that  the  road  was  safe. — Smith 
V.  Zimmer,  282. 

Taxation — Credits. 

6.  Personal  property  of  an  intangible  character,  such  as  credits,  is 
presumed  to  have  its  HUu,  for  purposes  of  taxation,  at  the  domicile  of 
the  owner. — Monidah  Trust  v.  Sheehan,  424. 

Nonsuit — Evidence  of  Plaintiff. 

7.  In  determining  a  motion  for  nonsuit,  plaintiff  is  entitled  to  have 
his  evidence  considered  in  the  light  most  favorable  to  him  and  as  estab- 
lishing every  material  fact  which  it  tends  to  prove. — McAllister  v.  Rocky 
Fork  Coal  Co.,  433. 

Master  and  Servant — Personal  Injuries — ^Vice-principal. 

8.  Where  the  conditions  are  such  as  to  make  it  applicable,  the  pre- 
sumption obtains  that,  like  the  master,  tne  vice-principal  had  knowledge 
of  them. — ^McAllister  v.  Rocky  Fork  Coal  Co.,  433. 

PRIVILEGED  PUBLICATIONS. 
See  Libel. 

PROHIBITION. 
Costs, — see  Justices  of  the  Peace,  3. 

PROMISSORY  NOTES, 
bankable**  note — Definition, — see  Contracts,  8. 

Nonpayment — Complaint — Sufficiency, — see  Pleading  and  Practice,  6-8. 
Nonpayment — ^Burden  of  proof, — see  Burden  of  Proof,  1. 

Who  not  Liable. 

1.  Under  section  5866,  Revised  Codes,  a  person  whose  name  does  not 
appear  on  a  promissory  note  is  not  liable  thereon. — Kohrs  v.  Smith,  467. 

Same. 

2.  Defendant  S.  alleged  in  his  answer  that  in  making  and  delivering 
notes  signed  by  him  individually,  payment  of  which  plaintiffs  sought 
to  enforce,  he  acted  as  the  agent  of  B.,  and  that  this  fact  was  known 
to  plaintiffs.  B.  was  joined  as  defendant  and  judgment  rendered  hold- 
ing him  liable  as  primary  debtor  and  S.  as  secondary  debtor.  Helcl, 
•rror,  under  section  5866,  Revised  Codes,  nothing  appearing  on  the  in- 
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stniments  indicatiDg  liability  on  the  part  of  any  person  ofber  tlan  8. 
Kohrs  y.  Smith,  467. 

Negotiable  InBtniments  Act  ControUing,  Wben. 

3.  In  80  far  aa  the  provisions  of  the  Negotiable  Instmrnents  Tolw 
(Bev.  Codes,  sees.  5842-6037)  are  clear  and  unambiguons,  ther  are 
controlling  in  the  determination  of  rights  of  the  parties  to  negotiable 
paper. — ^Brophy  Qroeery  Co.  v.  Wilson,  489. 

Holder  in  Dne  Course. 

4.  Where  the  payee  named  in  a  demand  note  for  $500  assigned  it  to 
plaintiff  about  twenty  months  after  its  date,  with  indorsements  thereon 
showing  partial  payments  amounting  to  $450  of  the  principal  sum  due, 
and  where  it  appeared  that  plaintiff  through  one  of  its  employees  had 
notice  that  there  was  a  dispute  between  the  maker  and  the  payee  as 
to  whether  any  balance  remained  unpaid,  plaintiff  held  not  to  ha^e 
been  a  holder  in  due  course,  within  the  meaning  of  section  5900,  Be- 
yised  Codes,  but  to  have  taken  the  paper  with  notice  of  its  dishonor. — 
Brophy  Grocery  Co.  v.  Wilson,  489. 

Part  Payment — Evidence  of  Dishonor. 

5.  Part  payment  of  the  principal  stipulated  for  in  a  demand  note 
IS  evidence  of  its  dishonor. — ^Brophy  Grocery  Co.  v.  Wilson,  489. 

PUBLIC  OFFICEBSw 

Bemoval, — see  Cities  and  Towns,  1-13. 

Wrongful  ouster  of  police  officers, — see  Cities  and  Towns,  14-18. 

Presumptions. 

1.  Plaintiff,  who  was  injured  by  reason  of  a  defect  in  a  publie  rosid, 
had  a  right  to  presume  that  the  officers  of  the  county  intrusted  with 
the  care  of  the  roads  had  done  their  duty  and  that  the  road  was  aafe. 
Smith  V.  Zimmer,  282. 

PUBLIC  POLICY. 
See  Contracts,  9-11. 

PUBLIC  SCHOOLS. 

Property  subject  to  payment  of  special  assessments, — see  Cities  and  Towns, 
11-13. 

BAILBOABS. 
See,  also.  Street  Bailways. 

Flooding  of  land  by  railroad  construction  work, — see  Waters  and  Water 
Bights,  1-4. 

Negligent  transportation  of  livestock, — see  Livestock,  1-5. 

Personal  injuries  to  passenger, — see  Personal  Injuries,  24,  25. 

Personal  injuries  at  crossings, — see  Personal  Injuries,  26,  27. 

BEAL  PBOPEBTY. 

See,  also,  Contracts,  1-3;  Agricultural  Lands;  Landlord  and  Tenant;  Ejeet- 

ment. 
Flooding  of,  by  railroad  construction, — see  Waters  and  Water  Bights;,  1-4. 

BBCEIVEBS. 
Improper  appointment, — see  Corporations,  4. 

Sales — Setting  Aside. 

1.    A  court  of  equity  in  receivership  proceedings  may  set  aside  an 
order  of  sale  either  before  or  after  confirmation,  when  it  appears  that 
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the  same  was  entered,  through  mistake,  inadvertenee,  or  improvidence. 
In  re  First  Trust  etc.  Bank,  89. 

Same — Setting  Aside — ^Notiee. 

2.  A  purchaser  at  a  receiver's  sale  takes  with  notice  that  the  court 
mvf,  in  its  discretion,  set  the  sale  aside. — In  re  First  Trust  etc.  Bank, 
89. 

Same — Right  to  Set  Aside — Grounds. 

3.  Though  mere  inadequacy  of  price  is  not  ordinarily  in  itself  sufficient 
to  warrant  the  setting  aside  of  a  receiver's  si&le  to  a  bona  fide  purchaser, 
yet,  where  the  property  was  greatly  undersold  and  the  purchaser  ob- 
tained an  undue  advantage  of  the  creditors,  the  court  may,  in  its 
discretion,  set  the  sale  aside,  though  the  buyer  acted  in  good  faith. — 
In  re  First  Trust  etc.  Bank,  89. 

Same. 

4.  The  power  of  a  court  of  equity  to  set  aside  a  receiver's  sale  is  not 
affected  by  the  fact  that  the  purchaser  acted  in  good  faith,  without 
intending  to  obtain  an  unfair  advantage,  complied  with  the  terms  of 
sale,  and  cannot  be  placed  in  statu  quo;  but  such  facts  must  be  con- 
sidered by  the  court  in  the  exercise  of  its  discretion. — In  re  First  Trust 
etc.  Bank,  89. 

Same. 

5.  Where  a  receiver's  sale  is  set  aside,  the  purchaser  must,  if  possible, 
be  reimbursed  for  damages  sustained  thereby. — In  re  First  Trust  ete. 
Bank,  89. 

Same. 

6.  Mere  lapse  of  time  does  not  affect  the  power  of  a  court  of  equity 
to  set  aside  a  receiver's  sale,  though  it  may  be  considered  by  it  in  the 
exercise  of  its  discretion. — In  re  First  Trust  ete.  Bank,  89. 

Same — Setting  Aside — Grounds — Evidence. 

7.  Evidence  held  to  support  a  finding  that  an  order  of  sale  in  receiver- 
ship proceedings  was  made  through  mistake,  inadvertence,  or  improvi- 
dence, justifying  the  setting  aside  of  the  saJe. — In  re  First  Trust  ete. 
Bank,  89. 

CSompelling  Sale  to  Bidder. 

8.  One  offering  to  purchase  at  a  receiver's  sale  for  $6,000  property 
for  which  he  had  paid  $40,000  three  years  before,  may  not  appeal  to  a 
eourt  of  equity,  to  compel  a  sale  to  him  at  that  price,  where  the  evidence 
showed  that  he  was  familiar  with  the  property  and  that  it  had  doubled 
in  value  during  the  three  years. — In  re  Mrst  Trust  etc.  Bank,  89. 

Duty  of  Court. 

9.  A  court  of  equity  in  receivership  proceedings  must  protect  the 
creditors,  and  see  to  it  that  the  property  is  sold  to  the  best  advantage, 
for  all  it  is  worth,  if  possible. — In  re  First  Trust  etc.  Bank,  89. 

Belief  to  Purchaser  on  Setting  Aside  of  Sale. 

10.  Where  the  court  setting  aside  a  receiver's  sale  exonerated  the 
purchaser  from  wrongdoing,  the  latter  should  be  placed  in  statu  quo, — 
In  re  First  Trust  etc.  Bank,  89. 

RELATION  BACK,  DOCTRINE  OF. 
With  reference  to  water  rights, — see  Waters  and  Water  Bights,  8. 

RES  ADJUDICATA. 
See  Judgments,  11. 

RESCISSION. 
See  Contracts,  1,  3. 
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BOADa 

County  roads, — see  County  Commiflsionen,  1-8. 


BOAD  SUPEBYISOBS. 

Penonal  liability  for  injuries  sustained  on  account  of  defect  in  road, — 

see  County  Commissioners,  3.    < 

SALABY. 

Beeovery  of,  by  police  officer  wrongfully  ousted  from  office, — see  Cities 

and  Towns,  14-18. 

SALES. 
See  Contracts;  Beceivers;  Fraud. 

SEABCH-WABBANTS. 
Improper  issuance,— see  Criminal  Law,  1-3. 

SEBVICB. 
Of  amended  complaint, — see  Pleading  and  Practice,  18-201 

SIDEWALKS. 
Defective, — see  Cities  and  Towns. 

SPECIAL  ASSESSMENTS. 
For  municipal  improvements, — see  Cities  and  Towns,  11-13 ^  19-22. 

STATUTE  OP  LIMITATIONS. 

Time — Computation — ^Day — ^Indivisible  Unit. 

1.  Departure  from  the  rule  that  the  law  regards  the  day  as  an 
indivisible  unit  is  only  permitted  when  it  becomes  necessary  to  in- 
quire into  the  order  of  sequence  of  two  or  more  events  occurring 
on  the  same  day,  for  the  purpose  of  determining  a  question  of  pri- 
ority of  right  or  when  the  computation  includes  only  one  day  or  less. 
Kelly  V.  Independent  Publishing  Co.,  127. 

Same — Bule  Applicable. 

2.  Held,  that  the  rule  prescribed  by  section  8067,  Bevised  Codes, 
for  the  Lomputation  of  time,  i.  e,:  "The  time  in  which  any  act  pro- 
vided bv  law  is  to  be  done  is  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded,"  is  applicable  to  computations  under  the  statute 
of  limitations  in  all  cases,  whether  the  actions  be  ex  eantractu  or 
ex  delicto;  and  that  therefore  an  action  for  a  libel  published  on 
February  21,  1907,  which  was  commenced  on  February  23,  1909,  was 
not  barred  by  section  6448,  Bevised  Codes,  February  21  falling  on 
Sunday,  and  February  22  being  also  a  holiday. — ^Kelly  v.  Independ- 
ent Publishing  Co.,  127. 

Demurrer. 

3.  A  general  demurrer  does  not  raise  the  bar  of  the  statute  of  lim- 
itations.— Dolenty  v.  Broadwater  County,  261. 

Bight  to  Sue — Time  of  Essence  of  Bight. 

4.  Where  a  statute  grants  a  right  which  did  not  exist  at  common 
law,  and  prescribes  the  time  within  which  the  right  must  be  exer- 
cised, the  limitation  imposed  does  not  affect  the  remedy  merely, 
but  is  of  the  essence  of  the  right  itself;  and  one  who  seeks  to  en* 
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.    force  the  right  mnBt  show  affirmatively  that  he  hae  brotight  the 
action  within  the  time  fixed. — ^Dolenty  y.  Broadwater  County^  261. 

BailroadB — Injury  to  Livestock. 

5.  Held,  that  subdivision  4  of  section  6450,  Bevised  CodeS;  declar- 
ing that  an  action  for  killing  or  injuring  stock  by  a  railroad  com- 
pany must  be  commenced  within  one  year,  has  no  reference  to  a 
cause  of  action  arising  out  of  a  carrier's  negligence  in  the  transpor- 
tation of  livestock. — Heitman  v.  Chicago,  M.  £  St.  P.  By.  Co.,  406. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Laws  or  1881. 
PlEige  22,  section  31 207 

Compiled  Statutes  op  1887. 

Division  5,  Chapter  74 167 

Division  5,  sections  371,  372 208 

Division  5,  section   446 360 

Laws  of  1893. 
Page  111   (Corporations) 361 

Political  Cods  of  1895. 

Sections  4911,  4912 208,  209 

Section  4765 208 

Section  4024 263 

Section  3789 263 

Laws  of  1903. 
Chapter  16  (Police  Courts) 209 

Laws  of  1905. 

Chapter  108    (Taxation) 263 

Chapter  102   (Corporations) 361 

Laws  of  1907. 

Chapter  163   (Corporations) 361 

Chapter  136  (Metropolitan  Police  Law) 421 

Bevised  Codes  of  1907. 

Section    362 193 

Section    375 422 

Section     376 422 

Section     381 229 

Section  1337 293 

Section  1341 293 

Section  1356 299 

Section  1357 293,  299 

Section  1358 299 

Section  1359 299 

Section  1360 299 

Section  1362 299 

Section  1363 299 

Section  1364 299 

Section  1372 299,  301 

Section  1373 300 

Section  1387 30O 

Section  1482 229 

Section  1591 335 
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Section  1787 40S 

Section  2029 133 

Section  2283 25,  26 

Section  2499 228 

Section  2500 144 

flection  2510 19 

Section  2521 431 

Section  2563 144,  145 

Section  2568 145 

Section  2571 145 

Section  258J i 263 

Section  2742 263  ei  teq. 

Section  2743 2G3  et  seq.^  364 

Section  2763,  par.  13 349 

Section  2886 307 

Section  2890 300 

Section  2891 307 

Section  3052 380,  585 

Section  3218 192 

Section  3236 192 

Section  3241 207  et  9eq, 

Section  3242 380 

Section  3288 423 

Section  3289 55 

Section  3297 208,  209 

Section  3298 208,  209,  380  et  seq. 

Section  3303 380 

Section  3308 203 

Section  3309 199 

Section  3396 226,  230 

Section  3397 592 

Section  3564 361 

Section  35G6 361 

Section  3602 139 

Section  3604 136 

Section  3808 175,  363 

Section  3815 363 

Section  3816 36» 

Section  3817 363 

Section  3819 175 

Section  3825 361,  363 

Sections  3826-3828 -361 

Section  3905 363 

Section  3906 366 

Section  4073 18 

Section  4465 319  ei  acq. 

Section  4466 325 

Sections  4840-4891 167 

Section  4841 175 

Section  4846 177 

Section  4847 173 

Section  4848 173 

Section  4849 168  et  seq. 

Section  4923 235 

Section  4970 373 

Section  4978 14,  16 

Section  5063 14 

Section  5065 17 

Section  5353 416 
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Section  5367 259 

Section  5389 259 

Section  6468 230 

Section  5469 254 

Section  5472 236 

Section  5489 236 

Section  5494 236 

Sections  5842-6037 493 

Section  5866 471 

Section  5900 493 

Section  6043 400 

Section  6214 ; 173 

Section  6288 312 

Section  6384 193 

Section  6450,  snbsec.  4 411 

Section  6477 153 

Section  6488 464 

Section  6540 235 

Section  6541 236,  237 

Section  6518 496 

Section  658« 496,  497 

Section  6589 254,  279 

Section  6593 75 

Section  6714 57 

Section  6723 235 

Section  6746 414 

Section  6747 31 

Section  6794 10 

Section  6959 423 

Section  7149 496 

Section  7154 382 

Section  7155 382 

Section  7292 364 

Section  7607 236 

Section  7724 337  et  seq. 

Sections  7829-7835 141 

Section  7876 320 

Section  7957 485 

Section  7959 485 

Section  8021 404 

Section  8031 404 

Section  8067 135 

Section  8071 133 

Section  8107 380 

Section  8S27 141 

Section  8343 312 

Section  8544 335 

Section  8642 402 

Section  8656 580 

Section  8658 487 

Section  9006 207,  210 

Section  9147 502 

Section  9148 585 

Section  9156 r584 

Section  9164 502 

Section  9203 212 

Section  9271 516,  520 

Section  9290 406 

Section  9357 812 
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Section  9614.. 311 

Section  9621 313 

Section  9677 380  et  seg. 

Laws  of  1909. 

Page    22   (Horseracing) 21» 

Page  122   (Horeeracing) '. 213 

Page  202   (Taxation) 265 

Pages  148,  149  (Corporations) 361 

Laws  pf  1911. 
Cliapter  67   (Taxation) 19 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Taxation — ^Insurance — Excess  of  Premiums — Repeal. 

1.  Section  2510,  Revised  Codes,  provides  that  property  shall  be  as- 
sessed, for  purposes  of  taxation,  to  the  person  bj  whom  it  is  owned 
or  claimed  at  12  o'clock  noon  on  the  first  Monday  of  March  of  each 
year.  Section  4073,  making  the  excess  of  premiums  collected  by  in- 
surance companies,  over  losses  and  expenses,  assessable,  was  repealed 
by  Act  approved  March  2,  1911  (Laws  1911,  Chap.  67),  which  Act 
became  operative  upon  approval.  The  first  Monday  of  March  fell 
on  the  6th  of  the  month.  Keld,  that  a  tax  assessed  under  section  4073, 
supra,  on  excess  of  premiums,  for  the  year  1911  was  void. — ^Westchester 
Fire  Ins.  Co.  v.  SuUivan,  18. 

Repeal — Effect. 

2.  The  repeal  of  a  statute  has  the  effect  of  blotting  it  out  as  com- 
pletely as  though  it  never  existed. — ^Westchester  Fire  Ins.  Co.  v.  Sulli- 
van, 18. 

Horseracing — Betting  on — Prohibition. 

3.  Eeldf  under  Chapter  92,  Laws  of  1909,  that  betting  on  horseraces 
in  counties  of  the  first  class  is  allowed  for  only  thirty  days  in  any 
one  year,  and  that  said  Act  does  not  simply  prohibit  wagering,  for  more 
than  thirty  days,  within  the  same  inclosure. — State  v.  Gemmell,  210. 

Statutory  Construction — Amendments. 

4.  An  amendatory  Act  which  is  not  germane  to  the  subject  matter 
of  the  Act  intended  to  be  amended  is  not  of  any  effect  as  an  amend- 
ment.— ^Dolenty  v.  Broadwater  County,  261. 

Retrospective  Laws — Constitution. 

5.  Under  section  13,  Article  XY  of  the  Constitution,  the  legislature 
was  without  power  to  re-create  the  right  conferred  by  section  2743, 
Revised  Codes,  to  sue  for  taxes  paid  under  protest  during  the  years 
of  1907  and  1908,  after  such  right  had  been  lost  by  failure  to  bring 
action  on  or  before  November  30  of  those  years,  as  it  attempted  to 
do  by  amendment  to  said  section  2743.  (Laws  1909,  p.  2s02.) — ^Dolenty 
V.  Broadwater  County,  261. 

Statutory  Construction — Intention  of  Legislature. 

6.  In  construing  a  statute  the  intention  of  the  legislature  is  to  be 
pursued,  if  possible,  and  to  ascertain  the  reason  and  meaning  of  par- 
ticular provisions,  courts  may  recur  to  the  history  of  the  times  and  the 
^cause  or  necessity  influencing  the  passage  of  the  Act. — ^Lerch  v.  Mis- 
soula Brick  k  TUe  Co.,  314. 

STREET  RAILWAYS. 
Bee  Personal  Injuries,  8-13. 
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TAXATION.     . 

See,  also,  Inlieritanee  Taxes;   Insurance,  1;   Lieense  Taxes;   Special 

Assessments. 
Net  Proceeds  of  Mines. 

1.  Under  Constitution,  Article  XII,  section  3,  and  Revised  Codes,  see- 
tions  2500,  2571,  the  net  proceeds  of  all  mines  and  mining  claims  are 
taxable  the  same  as  other  personal  property,  and  the  assessor  need  not 
follow  up  the  proceeds  thereof,  the  tax  being  a  lien  on  the  mine  itself 
until  paid. — Tong  v.  Maher,  142. 

Same — Assessment — "Engaged  in  Mining." 

2.  The  owner  of  a  mine,  entitled  to  part  of  the  proceeds  as  royalty, 
objected  to  the  imposition  of  a  tax  upon  his  share  of  the  proceeds  on 
the  ground  that  he  was  not  engaged  in  mining.  Revised  Codes,  section 
2563,  provides  that  every  person,  corporation,  or  association  engaged  in 
mining  must  make  out  a  statement  of  the  gross  yield  from  each  mine, 
which  must  be  verified  and  delivered  to  the  assessor.  Held  that,  the 
owner  being  entitled  to  part  of  the  proceeds  of  the  mine,  the  tax  should 
be  imposed  upon  him,  for  all  property  must  be  assessed  to  the  owner, 
and  it  was  immaterial  whether  or  not  he  was  engaged  in  mining. — Tong 
y.  Maher,  142. 

Payment  Under  Protest — Time  to  Sue. 

3.  One  of  the  conditions  precedent,  a  compliance  with  which  was 
necessary  under  section  2743,  Revised  Codes,  before  amendment  (Laws 
1909,  p.  202),  to  entitle  a  taxpayer  to  maintain  an  action  to  recover 
back  taxes  paid  under  protest  upon  an  assessment  increased  by  either 
the  board  of  equalization  or  the  assessor,  was  that  he  must  have  com- 
menced suit  on  or  before  November  30  of  the  year  in  which  the  tax 
was  paid;  therefore,  where  it  appeared  from  the  complaint  that  such 
an  action  was  not  brought  until  five  months  after  that  date,  a  general 
demurrer  to  the  pleading  was  properly  sustained. — ^Dolenty  v.  Broad- 
water County,  261. 

Retrospective  Laws — Constitution.    

4.  Under  section  13,  Article  XV  of  the  Constitution,  the  legislature 
was  without  power  to  re-create  the  right  conferred  by  section  2743, 
Revised  Codes,  to  sue  for  taxes  paid  under  protest  during  the  years 
of  1907  and  1908,  after  such  right  had  been  lost  by  failure  to  bring 
action  on  or  before  November  30  of  those  years,  as  it  attempted  to 
do  by  amendment  to  said  section  2743.  (Laws  1909,  p.  202.) — ^Dolentj 
▼.  Broadwater  County,  261. 

Licenses — Occupations— ^Constitutional  Law. 

5.  Section  1,  Article  XII,  of  the  Constitution,  which  authorizes  a  state 
license  tax  on  persons  and  corporations,  does  not  require  all  occupations 
to  be  taxed  equally.— State  v.  Hammond  Packing  Co.,  343. 

Same — ^Power  of  Legislature. 

6.  The  legislature  has  power  to  single  out  dealers  in  any  commodity 
and  compel  them  to  pay  a  license,  and  if  the  burden  falls  upon  all 
such  dealers  alike,  no  one  of  them  may  complain  of  it  as  repugnant 
to  the  uniformity  clause  of  the  Constitution.— -iState  y.  Hammond  Pack- 
ing Co.,  343. 

Statutes — Constitutionality — Interstate  Commerce. 

7.  Eeld,  that  section  2763,  Revised  Codes,  providing  that  dealers  in 
oleomargarine,  butterine,  etc.,  must  pay  a  license  fee  of  one  cent  per 
pound  on  aU  such  merchandise  sold,  is  not  obnoxious  to  the  Constitution, 
nor  repugnant  to  clause  3,  section  8  of  Article  I  of  the. United  States 
Constitution,  giving  to  Congress  the  power  to  regulate  commerce  among 
the  several  states.-— State  ?•  Hammond  Packing  CSo.,  343. 

46  Moatw — 42 
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Credit! — Situs  of  Property — Preramptiont. 

8.  The  presumption  obtaiiu  that  pertM>nal  property,  pftrtienltrlj  that 
of  an  intangible  character  Bueh  as  credits,  has  its  situs,  for  purposes  of 
taxation,  only  at  the  domicile  of  the  owner. — Monidah  Trust  y.  Sheehan, 
424. 

Foreign   Corporations — Situs  of  Property — ^Presomptions — Insuilicieney   of 
Evidence. 

9.  Held,  in  an  action  to  enjoin  the  collection  of  taxes,  where  a  cor- 
poration having  its  domicile  in  another  state  had,  through  its  branch 
office  in  this  state,  made  loans  on  promissory  notes  secured  by  mort- 
gages on  real  property  in  8.  B.  county,  which  notes  and  mortgages 
had,  however,  not  been  held  or  kept  within  this  state  during  the  year 
(or  at  all)  for  which  the  taxing  officer  assessed  to  the  corporation 
solvent  credits  for  the  full  value  of  the  notes  thus  secured,  that  the 
presumption  in  favor  of  the  situs  of  the  property  in  the  foreign  state 
referred  to  in  paragraph  8  above,  had  not  been  overcome,  and  that  an 
injunction  peridente  lite  was  properly  granted. — ^Monidah  Trust  ▼. 
Sheehan,  424. 

Same — Tramp  Corporations. 

10.  The  mere  fact  that  residents  of  Montana  owned  all  but  four  of 
10,000  shares  of  the  capital  stock  of  a  foreign  corporation  was  not  of 
itself  sufficient  to  justify  the  assessor  to  consider  it  a  "tramp  corpora- 
tion,"— i.  e.,  one  incorporated  in  another  state  without  any  intention 
of  doing  business  within  it  but  solely  to  operate  in  other  states, — to 
be  regarded,  with  reference  to  business  transacted  in  Montana,  as  a  resi- 
dent thereof  and  as  domiciled  therein,  for  the  purpose  of  taxation.— 
Monidah  Trust  v.  Sheehan,  424. 

TEINBER 
See  Contracts,  8L 

TIME. 
Computation, — see  Statute   of  limitationi,   1,  2. 


TOBT. 

Waiver. 

1.  One  whose  ore  was  wrongfully  eonyerted  by  another  eonid 
waive  the  tort  and  sue  upon  an  implied  contract  to  pay  for  the  ore 
taken. — ^Ivey  v.  Iia  France  Copper  Co.,  71;  First  Nat.  Bank  t.  Silver. 
231. 

TBESPASa 

See  Landlord  and  Tenant,  1-3^ 

TBUSTS. 
Insufficiency  of  complaint, — see  Pleading  and  Practice,  ft. 

VABIANCE. 

See,  also.  Personal  Injuries,  6. 
Prejudice. 

1.  A  variance  is  to  be  deemed  immaterial  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice. — Enuckey  v.  Butte  Electric  By. 
Co.,    106. 

Pleading  and  Proof. 

2.  Under  the  complaint  in  a  shipper's  action  for  damages  for  negli- 
gent carriage  of  livestock,  which  alleged  that  the  cattle  were  not 
''safely"  carried,  and  that  they  were  damaged  and  injured  by  ths 
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nosUgexiee  of  the  defendant,  evidence  as  to  the  quality  of  the  hay 
ana  water  furnished  by  defendant  was  within  the  issues. — Heitman 
y.  Chieaij^,  M.  &  St.  P.  By.  Co.,  406. 

VERDICTS. 
Excessive, — see,  also,  Landlord  and  Tenant,  8. 
Interest  on, — ^see  Interest,   1. 

Excessive — Personal  Injury  Action. 

1.  A  woman,  sixty-three  years  old,  had  her  arm  broken,  and  was 
hurt  and  bruised,  by  a  fall  on  a  defective  sidewalk,  For  eight 
or  ten  months  and  occasionally  thereafter  she  was  unable  to  use 
her  hand,  and  there  was  evidence  that  the  injury  was  permanent. 
She  had  suffered,  and  at  the  time  of  the  trial  still  occasionally 
suffered  pain.  Held,  that  a  judgment  for  $5,000  was  excessive, 
and  verdict  scaled  to  $3,000. — Pullen  v.  City  of  Butte,  46. 

Same. 

2.  Where  a  plaintiff,  in  an  action  for  injuries  from  being  thrown 
from  a  street-car,  lost  all  the  toes  from  one  of  his  feet,  causing  a 
permanent  and  painful  injury,  but  one  which  did  not  interfere  with 
his  work,  a  verdict  of  $10,000  held  excessive  and  reduced  to  $6,000. 
Knuckey  v.  Butte  Electric  By.  Co.,  106. 

Conclusiveness — Conflicting    Evidence. 

3.  A  verdict  on  conflicting  evidence,  approved  by  the  trial  court 
in  refusing  to  grant  a  new  trial,  is  conclusive  on  appeal. — ^Albertini 
y.  Ldnden,  398. 

WAGEBINQ. 

On  horseraces, — see  Horseraeing,  1. 

WAIVEB. 

InsuiBciency  of  complaint, — see  Appeal  and  Error,  8. 

Of  appointment  of  time  for  pronouncing  sentence  in  justice's  eourt|'~- 
see  Justices  of  the  Peace,  1. 

Of  tort, — see  Tort,  1. 

WATEB  AND  WATEB  BIGHTS. 

Watercourses — ^Bailroads — Flooding     Land — Defenses — Act     of     God — Er- 
roneous Instruction. 

1.  In  an  action  against  a  railroad  company  for  negligence  in  mak- 
ing an  excavation  near  a  river  without  constructing  a  suflicient 
embankment  to  prevent  overflows,  an  instruction  which,  after  de- 
fining an  act  of  God,  stated  that  a  person  is  not  liable  for  injuries 
resulting  therefrom,  "provided  reasonable  and  ordinary  care  is  ex- 
ercised to  guard  agadnst  such  occurrences,"  was  erroneous,  since  a 

Eerson  is  not  bound  to  anticipate  or  guard  against  an  act  of  God. — 
yon  V.  Chicago,  Milwaukee  &  St.  P.  By.  Co.,  33. 

Same — Act  of  God  and  Negligence  as  Concurring  Causes. 

2.  If  an  act  of  God  alone  would  not  have  produced  the  injury  com- 
plained of,  but  plaintiff's  loss  was  made  possible  by  reason  of  a 
prior,  coincident  or  subsequent  negligent  act  of  the  defendant,  the 
latter  is  liable  because  his  act  is  cauaa  sine  qiM  nan, — Lyon  v. 
Chicago,  Milwaukee  &  St.  P.  By.  Co.,  33. 

Same — Construction  Work — Custom — Evidence. 

3.  Proof  that  the  work  of  constructing  a  railroad  along  a  water* 
course  was  done  in  the  customary  manner  does  not  alone  disprove 
negligence;  there  must  be  proof  that  such  custom  was  the  costom 
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of  ordinarilj  prudent  and  careful  men. — ^Lyon  t.  Chicago,  Ifilwankee  4 

St.  P.  By.  Co.,  aa. 

Same — Measure  of  Damages — ^Instruction. 

4.  Instruction  on  measure  of  damages  to  land  by  flooding  thereof, 
reviewed  and  held  not  objectionable. — Lyon  ▼.  Chicago,  Milwaukee 
&  St.  P.  By.  Co.,  33. 

Lessor  and  Lessee— Injunction — ^Party  in  Interest. 

5.  Heldj  in  a  suit  to  quiet  title  to  the  use  of  water  then  in  pos- 
session of,  and  being  used  by,  a  lessee,  that  the  owner  thereof 
was  improperly  granted  an  injunction  pendente  Zit^,  where  the  only- 
wrong  alleged  by  the  lessor  was  that  done  to  the  interest  of  the 
lessee,  and  where  the  lessor's  pleading  did  not  contain  any  allega- 
tion that  he  was  bound  by  the  terms  of  the  lease  to  protect  the 
lessee  in  the  quiet  enjoyment  of  the  right,  nor  that  his  reversionary 
interest  was  being  injured,  nor  that  he  would  suffer  pecuniary  loss 
by  the  continued  diversion  of  the  water  by  his  adversary.  The 
party  injured  and  entitled  to  ask  for  relief  was  the  lessee,  and  not 
the  lessor.— Custer  Con.  Mines  Co.  y.  City  of  Helena,  146. 

Ditches  Out  of  Bepair — ^Extent  of  Bight. 

6.  The  right  of  an  approprlator  of  water  is  not  limited  by  the 
capacity  of  his  canal  while  out  of  repair,  unless  that  condition  has 
existed  for  such  length  of  time  as  to  indicate  his  intention  to  claim 
no  more  water  than  it  will  carry  in  that  condition. — ^Bailey  ▼. 
Tintinger,  154. 

Same — Bight  to  Make  Bepairs. 

7.  An  appropriator  of  water  may  make  sueh  repairs  on  his  canal 
or  ditch  as  to  make  it  perform  the  full  service  which  it  was  intended 
to  perform. — ^Bailey  ▼.  Tintinger,  154. 

Doctrine  of  Belation. 

8.  Before  the  statute  (Bev.  Codes,  sec.  4849)  makes  applicable  the 
doctrine  of  relation,  with  reference  to  the  acquisition  of  a  water 
right,  a  completed  appropriation  must  have  been  effected. — ^Bailey 
V.  Tintinger,  154. 

Appropriation   Under   Statute — When   Complete. 

0.  Held,  that  the  statute  (Bev.  Codes,  sees.  4840  et  seq.)  provides 
for  all  the  steps  necessary  to  be  taken  by  one  seeking  to  make  an 
appropriation  of  water,  and  that,  therefore,  one  who  proceeds  under 
it,  instead  of  under  the  rules  and  customs  of  the  early  settlers,  has 
a  completed  appropriation  when  the  work  on  his  ditch  or  canal  is 
finished  and  before  the  water  is  actually  applied  to  its  intended  use. 
Bailey  v.  Tintinger,  154. 

Appropriator  Need  not  Own  Land. 

10.  To  make  a  valid  appropriation  of  water  for  agricultural  par- 
poses,  the  appropriator  need  not  be  the  owner  or  in  possession  of 
land  upon  which  to  use  it. — Bailey  v.  Tintinger,  154. 

Use  may  be  Prospective. 

11.  While  an  appropriation  of  water  must  be  for  some  useful  or 
beneficial  purpose,  the  use  to  which  it  is  to  be  applied  need  not  be 
immediate,  but  may  be  prospective  or  contemplated. — ^Bailey  y. 
Tintinger,  154. 

Public  Service  Corporations — ^When  Appropriation  Complete. 

12.  Held,  under  the  rule  declared  in  paragraph  9  above,  that  a 
public  service  corporation  organized  for  the  purpose,  inter  alia,  of 
constructing  an  irrigation  system  and  selling  or  renting  water  to 
reclaim  arid  lands,  has  a  completed  appropriation  of  water  when 
its  distributing  system  is  finished  and  when  the  corporation  is  ready 
to  deliver  water  to  users  upon  demand,  and  offers  to  do  so;  its 
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right,  however,  may  be  lost  by  abandonment  or  nonuser  for  an  on- 
reasonable  time. — Bailey  v.  Tintinger,  154. 

Intent  of  Appropriator. 

13.  The  claimant  of  a  water  right  must,  at  the  time  he  takes  the 
initial  steps  looking  to  an  appropriation,  have  an  intention  to  apply 
the  water  to  a  useful  or  beneficial  purpose. — ^Bailey  v.  Tintinger,  154. 

Extent  of  Appropriation. 

14.  The  needs  of  a  water  appropriator  and  his  facilities  for  diver- 
sion, if  equal,  measure  the  extent  of  his  appropriation;  if  his  needs 
exceed  the  capacity  of  his  ditch  or  canal,  the  capacity  of  his  means 
of  diversion  measures  the  extent  of  his  right;  and  if  the  capacity 
of  his  ditch  is  greater  than  his  needs,  then  his  needs  are  the  limit 
of  his  appropriation. — ^Bailey  v.  Tintinger,  154. 

Appropriators — Proof  of  Privity  With — Failure— Effect. 

15.  In  order  to  make  good  his  claim  to  a  water  right  aa  of  the  date 
at  which  it  was  initiated  by  another,  it  is  incumbent  upon  the  pos- 
sessor to  show  some  contractual  relation  between  himself  and  the 
original  appropriator,  or  privity  with  him  under  the  laws  of  sne- 
eession;  otherwise  the  initiation  of  the  right  will  be  fixed  as  of  the 
date  at  which  the  possessor  went  into  occupaney. — ^Kenck  v.  Deegan. 
245. 

Lakes—Overflow — Appropriation — ^Burden  of  Proof. 

16.  Where  the  natural  overflow  from  a  lake  reaches  a  creek,  all  the 
water  in  which  has  been  appropriated,  by  reasonably  ascertainable 
channels,  surface  or  underground,  it  is  one  of  its  sources  of  supply, 
and  one  who  intercepts  and  appropriates  such  overflow  has  the  bur- 
den of  establishing  his  right  to  do  so. — Byan  v.  Quinlan,  521. 

Same. 

17.  Plaintiff  having  made  a  prima  fade  showing  that  the  overflow 
from  a  mountain  lake,  situated  upon  the  public  domain,  disappeared 
entirely  a  short  distance  from  the  lake  and  that  beyond  such  point 
there  was  no  surface  channel  nor  any  indication  of  an  underground 
channel  in  the  direction  of  a  creek  to  which  sueh  overflow  was 
claimed  by  the  defendants  to  be  tributary,  the  burden  was  upon 
them  to  show  that,  if  uninterrupted,  the  flow  finds  its  way  into  the 
ereek  by  a  defined  channel  either  upon  the  surface  or  underground, 
and  that  plaintifTs  appropriation  of  it  diminished  the  volume  of 
water  flowing  in  the  creek  to  which  they  were  entitled. — Byan  v. 
Quinlan,  521. 

Percolating  Waters — ^Bights  of  Appropriator. 

18.  Percolating  water  is  not  governed  by  the  same  rules  that  are 
applied  to  running  streams;  subject  to  the  limitation  embodied  in  the 
maxim,  *'8ic  utere  tw>  dlienum  non  laedas"  the  proprietor  of  the 
soil  where  such  water  is  found  has  the  right  to  control  and  use  it  as 
he  pleases  for  the  purpose  of  improving  his  own  land,  though  his 
use  or  control  may  incidentally  injure  an  adjoining  proprietor. — 
Byan  v.  Quinlan,  521. 

Subsurface  Waters — ^Bules  Governing. 

19.  Subsurface  water  flowing  in  deflned  channels,  reasonably  ascer- 
tainable, is  subject  to  the  same  rules  as  water  flowing  in  surface 
streams;  there  being,  however,  no  presumption  that  such  water,  in 
whatever  form  found,  is  tributary  to  any  stream. — ^Byan  v.  Quinlan, 
521. 

Same— TributazT  to  Stream — Circumstantial  Evidence. 

20.  One  who  asserts  that  subsurface  water  is  tributary  to  a  certain 
stream  may  establish  such  fact  by  circumstantial  evidence  having 
so  much  of  substance  and  probative  value  as  will  reasonably  exclude 
the  contrary  hypothesis.— ifcyan  ▼•  Quinlan,  521« 
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Same — ^Percplation — Findings — ^Insufficient  Evidence. 

21.  Under  the  rule  that  findings  based  upon  speenlation  rather  tliaii 
substantive  evidence  may  not  be  allowed  to  stand,  the  conelnsion 
of  the  district  court  in  a  water  right  suit  that  the  overflow  water 
from  a  mountain  lake  which  entirely  disappeared  some  3,600  feet 
from  a  creek  to  which  it  was  alleged  to  be  tributary,  reached  saeli 
creek  by  percolation,  held,  erroneous,  where  there  was  not  any  evi- 
dence upon  which  such  a  finding  could  be  baaed. — ^Bjaa  v.  Quinlan, 
521. 

WITNESSES. 
Indorsement  of  names  of,  on  information, — see  Criminal  Law^  S. 
Pecuniary  interest  in  litigation, — see  Evidence,  9,  12. 
Questions  degrading  witness, — see  Criminal  Law,  9. 

WORDS  and' PHBASES. 
"Act  of  God"— 

Lyon  V.  Chicago,  Milwaukee  A  St.  P.  By.  Co.,  4Sk 

"Any  act  provided  by  law" — (Bev.  Codes,  sec.  8067.) 
Kelly  V.  Independent  Publishing  Co.,  135. 

^'Bankable"  note- 
Pasha  V.  Bohart,  84  et  seq, 

"Cause  for  removal"  of  officer — 

State  ex  rel.  Ryan  v.  Board  of  Aldermen,  195. 

"Character"  of  improvement — (Rev.  Codes,  sec.  3397.) 
Mansur  v.  City  of  Poison,  596. 

"Corporation"— 

Merges  v.  Altenbrandi  363. 

"Crime"— 

State  ex  rel.  Streit  v.  Justice  Court,  381. 

"Doing  business" — (Const.,  Art.  XTT,  sec.  1.) 
State  V.  Hammond  Packing  Co.,  354. 

"Estate"— (Rev.  Codes,  sec.  7724.) 

State  ex  rel.  Oilman  t.  District  Court,  340  et  «eg« 

"Fraud"- 

Post  V.  Liberty,  14. 

"Holder  in  due  course" — (Rev.  Codes,  sec.  5900.) 
Brophy  Grocery  Co.  v.  Wilson,  493. 

"Inheritance  tax" — 

State  ex  rel.  Gilman  v.  District  Court,  338. 

"Misconduct" — 

Bailey  v.  Examining  and  Trial  Board,  201« 

"Misconduct  in  office" — 

Bailey  v.  Examining  and  Trial  Board,  200, 

"Must"— 

State  V.  Blaine,  485. 

"Ought"— 

State  T.  Blaine,  485. 

"Ouster"— 

Ferris  v.  McNally,  28. 
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•Percolating  water**— 

Byan  v.  Qninlan,  532. 

•'Property"— (Rev.  Codes,  see.  7724.) 

State  ex  rel.  Gilman  v.  District  Coart,  340  et  »eq. 

"Public*  oflfeiifie"— 

State  ex  rel.  Streit  y.  Justice  Court,  381. 

•'Public  places"— (Rev.  Codes,  sec.  3396.) 

City  of  Kalispell  y.  School  District,  230. 

"Specific"— 

Knuckey  y.  Butte  Electric  Ry.  Co.,  112. 

••Thereupon" — (Rey.  Codes,  sec.  3825.) 
Merges  y.  Altenbrand,  363. 

"Tramp  corporation" — 

Monidah  Trust  y.  Sheehan,  432. 

••Valuable"  mineral — 

Ferris  y.  McNally,  29. 

••Vice-principal"— 


pnncipi 
McAlfi 


ister  y.  Rocky  Fork  Coal  Co.,  440. 

••When" — (Rey.  Codes,  sec.  3828.) 
Merges  y.  Altenbrand,  364. 

•         

WRITS. 

See  Certiorari;  Habeaa  Corpus;  Injunction;  Prohibitioa* 
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